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STATE OF WEST VIRGINIA 

WORKERS' COMPENSATION BOARD OF REVIEW 
NOV 24 2011 

RECEIVED 

FOLA COAL COMPANY LLC, 
Appellant 

Appeal No: 2052203 
v. 	 JCN: 2017008634 

OLE 05/15/2010 
RANDY KEFFER, 

Appellee 

ORDER 

The following case is an appeal by the employer from an order of the 

Workers' Compensation Office of Judges dated August 30, 2017, which reversed the 

claims administrator's order dated November 2. 2016, rejecting the claim, and the 

Administrative Law Judge ordered that the claims administrator recognize that the 

application was timely filed and remanded the claim to the claims administrator to 

determine whether the claimant meets the exposure requirements outlined West 

Virginia Code §§ 23-4-1(b) and 23-4-Bc(b). 

The Workers' Compensation Board of Review has completed a thorough 

review of the record, briefs, and arguments. As required, the Workers' Compensation 

Board of Review has evaluated the decision of the Office of Judges in light of the 

standard of review contained in West Virginia Code § 23-5-12, as well as the applicable 

statutory language as interpreted by the West Virginia Supreme Court of Appeals. 

Upon our review of this case, we have determined to reverse the decision of the Office 

of Judges, as the substantial rights of the employer have been prejudiced. 
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FINDINGS OF FACT: 

The Board adopts the order's Findings of Fact with the following 

modifications: 

1. 	 In Finding of Fact No.3, the claimant underwent an x-rayon July 6, 2017, and 

the x-ray report is dated July 17,2016. 

2. 	 In Finding of Fact No.6, "Minding" is modified to "Mining." 

3. 	 In Finding of Fact No.8, "10-12" is modified to "12-14" and "maybe 2012 or 2012" 

is modified to "maybe 2012 or 2013." 

DISCUSSION: 

The Board finds the order's analysis and conclusions were affected by 

error of law and clearly wrong in view of the reliable, probative and substantial evidence 

on the whole record. The claims administrator rejected the claim because the claim 

was not filed within three years of the date of last exposure and a diagnosis of 

pneumoconiosis was not identified. The Administrative Law Judge reversed and found 

the claim was timely filed since the claimant knew or should have known that his 

respiratory symptoms could be related to occupational pneumoconiosis on July 6,2016, 

and the claimant filed his claim within three years of that date. 

The Board finds that the claim must be rejected based upon West Virginia 

Code § 23-4-15(b), which provides as follows: ''To entitle any employee to 

compensation for occupational pneumoconiosis under the provisions of this subsection, 

the application for compensation shall be made on the form or forms prescribed by the 

Insurance Commissioner, and med with the Insurance Commissioner, private carrier or 
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self-insured employer, whichever is applicable, within three years from and after the last 

day of the last continuous period of sixty days or more during which the employee was 

exposed to the hazards of occupational pneumoconiosis or within three years from and 

after a diagnosed impairment due to occupational pneumoconiosis was made known to 

the employee by a physician and unless filed within the three-year period, the right to 

compensation under this chapter is forever barred. such time limitation being hereby 

declared to be a condition of the right and hence jurisdictional, or, in the case of death, 

the application shall be filed by the dependent of the employee within two years from 

and after the employee's death, and such time limitation is a condition of the right and 

hence jurisdictionaL" 

In an occupational pneumoconiosis claim that does not involve a death, 

the claimant must satisfy one of the following criteria: (1) file the claim within three years 

from and after the last day of the last continuous period of sixty days or more during 

which the claimant was exposed to the hazards of occupational pneumoconiosis, or (2) 

file the claim within three years from and after a diagnosed impairment due to 

occupational pneumoconiosis was made known to the claimant by a physician. Neither 

of these criteria has been met in this claim. Therefore, the rejection of the claim must 

be reinstated. 

CONCLUSIONS OF LAW: 

Accordingly, it is hereby ORDERED as follows: 

1. 	 The order of the Workers' Compensation Office of Judges dated August 30, 

2017. is REVERSED and VACATED. 
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2. 	 The claims administrator's order dated November 2, 2016, which rejected the 

claim, is REINSTATED. 

From any final decision of the Board, including any order of remand, an 

application for review may be prosecuted by any party to the Supreme Court of Appeals 

within thirty days from the date of this order. The appeal shall be filed with Edythe Nash 

Gaiser, Clerk of the West Virginia Supreme Court of Appeals, 1900 Kanawha 

Boulevard, East, Charleston, West Virginia 25305. 

DATED: November 21,2017 

cc: 	 FOLA COAL COMPANY LLC 
JAMES W. HESLEP 
HEALTHSMART CASUAL TV CLAI MS SOLUTIONS 
RANDY KEFFER 
PATRICK K. MARONEY 
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STATE OF WEST VIRGINIA 

WORKERS' COMPENSATION OFFICE OF JUDGES 


IN THE MATTER OF: 

JCN: 2017008634 


Randy Keffer, 

CLAIMANT O.L.E.: 05/15/2010 


MWWPPlLCand 

SEP 0.1 2017Fola Coal Company, 

EMPLOYER 
 RECEIVED 

DECISION OF ADMINISTRATIVE LAW JUDGE 

PARTIES: 

Claimant, Randy Keffer, by counsel, Patrick K. Maroney 

Employer, Fola Coal Company, by counsel, James W. Heslep 


ISSUE: 

The claimant protested the claim administrator's Order dated November 2, 2016, 
rejecting the claim for not being timely filed. 

DECISION: 

It is hereby ORDERED that the claim administrator's Order dated November 2,2016 
be REVERSED, and it is ORDERED that the claim administrator recognize that the 
claimant's application for occupational pneumoconiosis benefits was timely filed. It is 
further ORDERED that this claim be REMANDED back to the claim administrator with 
instructions that it determine whether the claimant meets the exposure requirements 

. outlined in W. Va. Code §23-4-1 (b) and W. Va. Code §23-4-8c(b). 

RECORD CONSIDERED: 

See attached record considered. 

FINDINGS OF FACT: 

1. The claimant was treated by Lo'ay AI-Asadl, MD, on January 18,2011; February 
15, 2011; February 21, 2013; JLlne 20, 2013; July 23, 2013 and August 11, 2014. On 
January 18, 2011, Dr. AI-Asadl wrote that the claimant had progressive shortness of breath 
for the previous two to three years. The claimant also reported a dally productive cough 
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and symptoms of sleep apnea. Dr. AI-Asadi's treatment note also Indicates the claimant 
smoked one pack of cigarettes per day. Dr. AI-Asadl wrote that the claimant had no 
wheezing, rales or rhonchi; and he diagnosed the claimant with chronio dyspnea on 
exertion (most likely secondary to coronary artery disease), hyper reactive airway disease 
and obstructive sleep apnea. Dr. AI-Asadi advised the claimant to quit smoking. On 
February 15, 2011, Dr. AI-Asadi wrote that the claimant continued to have shortness of 
breath; however, the claimant's pulmonary function\ studies were "essentially 
unremarkable." A sleep study showed mild obstructive sleep apnea. Dr. AI-Asadi 
diagnosed dyspnea on exertion (secondary to coronary artery disease) and mild obstructive 
sleep apnea. On February 21, 2013, Dr. AI-Asadi wrote that the claimant was using a 
CPAP machine, which improved the claimant's sleep apnea symptoms. Dr. AI-Asadi 
detected "minimal scattered wheezing," and he noted the claimant "continues to smoke half 
[a} pack per day." Dr. AI-Asadi again advised the claimant to quit smoking. On June 20, 
2013, Dr. AI-Asadi wrote that the claimant had a history of coronary artery disease and 
obstructive sleep apnea. He noted the claimant was smoking seven to ten cigarettes per 
day. Dr. AI-Asadi recommended a CT scan of the claimant's chest, and he recommended 
the claimant quit smoking. 

On July 23, 2013, Dr. AI-Asadl wrote that the claimant had a history of chronic 
smoking, obstructive sleep apnea and coronary artery disease. According to Dr. AI-Asadi, 
the claimant underwent a chest CT scan "to rule out the possibility of lung cancer, 
secondary to [the claimant's] weight loss, and it did not show any signs of that, but signs of 
emphysema. The claimant was smoking ten to twelve cigarettes per day. Dr. AI-Asadi 
detected no active wheezing. rales or rhonchi. He again recommended the claimant quit 
smoking. On August 11, 2014, Dr. AI-Asadi again wrote that the claimant had a history of 
chronic smoking, coronary artery disease and a history of obstructive sleep apnea. The 
claimant continued to use a CPAP machine two to three nights per week. Dr. AI-Asadi 
detected minimal scattered wheezing; and he wrote that the claimant "is a 51 ~year·old, 
white, male with severe noncompliant attitude, not quitting smoking, not using the CPAP 
and now developing some signs of hyper reactive airway disease." Dr. AI-Asadi 
recommended the claimant quit smoking, and he prescribed an Inhaler. 

2. The claimant was treated by Bridgett Freeman, nurse practitioner, on July 6, 
2016 for a "black lung exam." According to Ms. Freeman, the claimant stated he had chest 
pain without exertion and a chroniC, productive cough. She also wrote that the claimant 
was a current smoker who started smoking in 1984. The claimant smoked every day. An 
examination of the claimant's lung was unremarkable. Ms. Freeman diagnosed a chronic 
cough. 

3. The claimant underwent a chest x-rayon July 17, 2016. The film was of good 
quality (1); and the Impression was "negative for pneumoconiosis, profusion 0/0," chronic 
obstructive pulmonary disease and thickening of the minor fissure. The x-ray interpretation 
indicates the claimant was a surface minor for 13 years, who had a 32-pack year history of 
cigarette smoking. 
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4, The claimant completed an Employee's Report of Occupational Pneumoconiosis 
on August 9, 2016. The application states the claimant stopped working in May of 2010; 
and that the claimant was "disabled". The claimant stated he filed no prior occupational 
pneumoconiosis claims. The claimant was receiving Social Security disability benefits for 
"back, heart, etc," The claimant denied any prior injuries or illnesses to his chest or lungs, 
According to the claimant, he worked In the construction industry and in the coal industry as 
a "blaster" from 1994 through May of 2010. The claimant alleged exposure to occupational 
pneumoconiosis in all of his occupations. 

5. Ms. Freeman completed a Physician's Report of Occupational Pneumoconiosis 
on August 9, 2016, indicating the claimant had a chronic cough, and diagnosing the 
claimant with "coal dust exposure." Ms. Freeman wrote that she did not know If the 
claimant had occupational pneumoconiosis, how long the claimant had occupational 
pneumoconiosis and whether the claimant's capacity for work was Impaired due to 
occupational pneumoconiosis. 

6. The claimant completed a "Dust Exposure History Form" on September 26, 
2016. The form states that the claimant worked for Appalachian Minding from 1990 to 
1993, where he was exposed to coal and rock dust; that he worked for McCann's 
Construction from 1997 through 2001, where he was exposed to Insulation and saw dust; 
and that we worked for the employer In this claim from 2001 through May 15, 2010, where 
he was exposed to coal and rock dust. 

7. By claim administrator's Order dated November 2, 2016, the claimant's 
application for occupational pneumoconiosis benefits was rejected, The claim 
administrator alleged the claimant did not timely file his application for benefits. The 
claimant protested to the Office of Judges. 

8. A deposition was taken of the claimant on March 9, 2017. The claimant testified 
that he worked from 1994 to 1996 as a self-employed contractor installing vinyl siding. The 
claimant testified that "there's not really a whole lot of dust in vinyl siding." The claimant 
testified that he worked for Appalachian Mining Company from 1990 to 1993 as a blaster's 
helper; and that he was exposed to dust and other particulates while drilling blasting cores, 
The claimant stated that he worked approximately nine hours a day; and that he was 
exposed to rock dust during half of the workday. The claimant testified that he worked for 
McCann's Building from 1997 to 2001 In the construction industry; and that he was exposed 
to sawdust and dust from drywall installation. However, the claimant stated that he was 
mainly a "framer," which did not expose him to significant amounts of particulates. Finally, 
the claimant testified that he worked for the employer from 2001 through May 15, 2010 as a 
certified blaster; and that he was exposed to rock dust from drilling blasting cores every 
day; and that he worked 10-12 hours a day, 

According to the claimant, he began having respiratory problems within "the last 
few years;" and that he did not know the etiology of his symptoms. The claimant was 
asked if he believed his respiratory problems were due to dust exposure from work. He 
responded, 'Well, I thought about it, but, you know, I couldn't be sure of anything. I don't 
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know anything about that." According to the claimant, he began treating with a physician 
for his respiratory problems in "maybe 2012 or 2012;" and that he was prescribed a CPAP 
machine and an inhaler. However, the claimant stated he was never told why he needed 
treatment. The claimant denied that his physicians gave him reason to believe his 
respiratory problems were due to occupational pneumoconiosis. The claimant gave the 
following response when asked when the first time he suspected that his respiratory 
symptoms were due to work: "We", I didn't know that I had, you know. the problems from 
work. I just thought, you know, I had the breathing problems." 

Finally. the claimant testified that he smoked cigarettes "very little;" that he 
started smoking approximately 20 years prior to his deposition; and that he did not "smoke 
that much, just one or two here and there." Upon cross-examination. the claimant denied 
daily smoking; and he stated that when he was younger, he "smoked a lot more. Then I 
just quit." However, he admitted that he smoked "once in a while;" and that he might 
smoke three to four cigarettes a week. 

The claimant testified that he had four prior heart catheterizations; that he was 
prescribed nitroglycerin; that he takes medication for allergies; and that he has high 
cholesterol and high blood pressure. The claimant denied a history of pneumonia, 
emphysema, tuberculosis. pleurisy and bronchitis. 

9. The employer submitted a closing argument dated August 17, 2017. The 
employer argues that for "this claimant to submit a valid application for benefits without a 
diagnosed impairment due to occupational pneumoconiosis, the application had to be filed 
by May 15, 2013." 

DISCUSSION: 

The claimant protested the claim administrator's Order dated November 2, 2016, 
rejecting his application for occupational pneumoconiosis benefits as not being timely filed. 
In order to file an occupational pneumoconiosis claim, W,Va. Code §23-4-1 requires that 
the employee be exposed to the hazards of occupational pneumoconiosis in the State of 
West Virginia over a continuous period of not less than two years during the ten years 
immediately preceding the date of his last exposure to such haza rds, or for any five of 
fifteen years immediately preceding the date of such last exposure. 

Further. the application, under W.Va. Code §23-4-15(b), must be filed within three 
(3) years after the latest of the following events: (a) the day of the last continuous period of 
sixty (60) days during which the employee was exposed to the hazards of occupational 
pneumoconiosis; or (b) the day that a physician told the employee of his occupational 
pneumoconiosis; or (c) the date that the claimant should have known that he had 
occupational pneumoconiosis caused by his occupational exposure. The law states that, if 
the claim is not timely filed, the claimant cannot receive workers' compensation benefits. 

When a claimant has shown that he or she was exposed to the hazards of 
occupational pneumoconiosis for a period of ten years during the fifteen years Immediately 
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preceding the date of his or her last exposure, W.Va. Code §23-4-8c(b) provides that it Is 
presumed that the claimant's impairment is due to his/her occupation. This presumption is 
not conclusive. 

W. Va. Code §23-4-1 g provides that, for all awards made on and after JLlly 1, 2003, 
the resolution of any issue shall be based upon a weighing of all evidence pertaining to the 
issue and a finding that a preponderance of the evidence supports the chosen manner of 
resolution. The process of weighing evidence shall include, but not be limited to, an 
assessment of the relevance, credibility, materiality and reliability that the evidence 
possesses in the context of the issue presented. No issue may be resolved by allowing 
certain evidence to be dispositive simply because it is reliable and is most favorable to a 
party's interests or position. The resolution of issues in claims for compensation must be 
decided on the merits and not according to any principle that requires statutes governing 
workers' compensation to be liberally construed because they are remedial in nature. If, 
after weighing all of the evidence regarding an issue, there is a finding that an equal 
amount of evidentiary weight exists for each side, the resolution that is most consistent with 
the claimant's position will be adopted. 

Preponderance of the evidence means proof that something is more likely so than 
not so. In other words, a preponderance of the evidence means such eVidence, when 
considered and compared with opposing evidence, is more persuasive or convincing. 
Preponderance of the evidence may not be determined by merely counting the number of 
witnesses, reports, evaluations, or other items of evidence. Rather, It Is determined by 
assessing the persuasiveness of the evidence including the opportunity for knowledge, 
Information possessed, and manner of testifying or reporting. 

The employer alleges that the claimant did not timely file his application for 
occupational pneumoconiosis benefits. Therefore, this decision is limited to the timeliness 
ofthe claimant's application. 

The claimant's date of last exposure was May 15, 2010. Dr. AI-Asadi's treatment 
notes indicate the claimant was first referred to him for shortness of breath on January 18, 
2011. However, the claimant testified that he did not know the pulmonary symptoms were 
or could be caused by occupational pneumoconiosis. A review of Dr. AI-Asadi's treatment 
notes SUbstantiates the claimant's testimony. Dr. AI-Asadi's treatment notes make no 
reference to the claimant's work history. Dr. AI-Asadi attributed the claimant's shortness of 
breath to smoking, coronary artery disease and obstructive sleep apnea. 

The fist treatment note suggesting the claimant had occupational pneumoconiosis 
(or black lung) is Ms. Freeman's July 6,2016 "black lung exam." Obviously, the claimant 
knew or should have known that his respiratory symptoms could be related to occupational 
pneumoconiosis on that date. Therefore, the claimant had three years from July 6, 2016 to 
file his application for occupational pneumoconiosis benefits. As Is described above, the 
claimant completed a Report of Occupational Pneumoconiosis on August 9, 2016, and the 
employer denied the application on November 2, 2016. 80th of these dates are within 
three years of July 6, .2016. As a result, a preponderance of the evidence indicates the 
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claimant submitted his application for occupational pneumoconiosis within three years of 
when he knew or should have known his pulmonary symptoms were related to 
occupational pneumoconiosis. Therefore, the claim administrator's Order is reversed. The 
claim administrator Is further ordered to determine whether the claimant meets the 
exposure requirements outlined in W. Va. Code §23-4-1 (b) and W. Va. Code §23~4~8c(b). 

CONCLUSIONS OF LAW: 

The claimant proved by a preponderance of the evidence that he timely filed his 
application for occupational pneumoconiosis benefits. 

Accordingly, it is hereby ORDERED that the claim administrator's Order dated 
November 2. 2016 be REVERSED, and it is ORDERED that the claim administrator 
recognize that the claimant's application for occupational pneumoconiosis benefits was 
timely filed. It is fLIrther ORDERED that this claim be REMANDED back to the claim 
administrator with instructions that it determine whether the claimant meets the exposure 
requirements outlined in W. Va. Code §23~4~1 (b) and W. Va. Code §23-~8c(b). 

APPEAL RIGHTS: 

Under the provisions of W.Va. Code §23-5-12, any aggrieved party may file a written 
appeal within thirty (30) days after receipt of any decision or action of the Administrative 
Law Judge. The appeal shall be filed directly with the Workers' Compensation Board 
of Review at P.O. Box 2628, Charleston, WV, 25329. 

Date: August 30,2017 

DVA:lkc 

cc: 	 RANDY KEFFER 
PATRICK K. MARONEY - COUNSEL FOR CLAIMANT 
FOLA COAL COMPANY LLC 
JAMES HESLEP ~ COUNSEL FOR EMPLOYER 
HEALTHSMART CASUALTY CLAIMS SOLUTIONS 
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JCN: 2017008634 
Date: August 30, 2017 

The Claimant's protest to the Claims Administrator's order of November 2,2016, regarding 
OCCUPATIONAL PNEUMOCONIOSIS NON,.MEDICAL FINDING. 

EVIDENCE SUBMITTED: 

Claimant Evidence 

Document Type: Not Specified 
Document Date: 7117/2016 
Submit Date: 5/4/2017 
Author: Professional Imaging I Inc. I X-Ray ( 


Chest 


Document Type: Not Specified 
Document Date: 8/912016 
Submit Date: 5/4/2017 
Author: Employees' Report ofOP 

Document Type: Not Specified 
Document Date: 8/9/2016 
Submit Date: 5/4/2017 
Author: Physician's Report of OP 

Document Type: Not Specified 
Document Date: 9/26/2016 
Submit Date: 5/412017 
Author: Dust Exposure History Form 

Document Type: Not Specified 
Document Date: 1112/2016 
Submit Date: 51412017 
Author: HealthSmart 1OP Nonmedical Decision 

Document Type: Not Specified 
Document Date: 3/9/2017 
Submrt Date: 3/2712017 
Author: Claimant's Deposition 

Employer Evidence 
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Document Type: Not Specified 
Document Date: 1/18/2011 
Submit Date: 7/10/2017 
Author: Lo'Ay AI-Asadi. M.D. / Office notes 

Document Type: Not Specified 
Document Date: 7/6/2016 
Submit Date: .7/1012017 
Author: Valley Health 1Treatment notes 

CLOSING ARGUMENTS: 

Party Submitted: Employer 
Letter Date: 8/1712017 
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