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BEFORE THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


CHARLESTON 


ROBERTD. WEST 
Supreme Court No. 

Petitioner, Board ofReview No. 2051873 
JCN: 2016016561 

v. BOR Order: 11102/2017 

EMC METALS, INC., 

Respondent. 

BRIEF IN oPPOSmON TO THE PETITION FOR REVIEW 

ON BEHALF OF THE RESPONDENT, 


EMC METALS, INC. 


I. STATEMENT OF THE ISSUE 

WHETHER THE NOVEMBER 2, 2017 DECISION OF THE 
BOARD OF REVIEW CLEARLY VIOLATES A 
CONSTITUTIONAL OR STATUTORY PROVISION, OR IS 
CLEARLY WRONG BASED ON THE EVIDENTIARY 
RECORD? 

II. STATEMENT OF THE CASE 

On February 16, 2006, the claimant filed a prior application for occupational 

pnemnoconiosis benefits, subject of Claim No. 2006032303-0P. He reported that he had worked 

at Elkem Metals Company in the powerhouse from February 12, 1974 until June 1, 2003, as a 

powerhouse mechanic. 
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In that prior claim, the employer filed its report on May 9, 2006, establishing that 

the claimant began working for Elkem Metals Company on July 1, 1981 and ceased working 

there on May 31, 2003. 

Dr. S. Mehta of New River Family Health Center completed the physician's 

portion of that prior claimant's application. He noted that the claimant was complaining of 

exertional dyspnea and that he had "retired 6/1/03." (sic) In that prior claim, a February 16, 

2006 chest x-ray was interpreted by Thomas Miller, M.D., as showing pneumoconiosis with pip 

opacities and a profusion of 011. Dr. Miller wrote, "There are multiple bilateral small round 

opacities ranging in size up to approximately 1.5 mm. There are no large opacities." He 

diagnosed pneumoconiosis based upon that radiograph. 

On May 30, 2006, a non-medical order was entered in that prior claim (No. 

2006032303-0P), holding that the claimant was entitled to the presumption that he had 

occupational pneumoconiosis because he had satisfied the requirement of 10 years of exposure 

during the 15 years immediately his date of filing or date oflast exposure. 

On October 5, 2006, the Occupational Pneumoconiosis Board found that the 

claimant had been exposed to a dust hazard for approximately 31 years but the chest x-rays 

showed insufficient pleural or parenchyma1 changes to establish a diagnosis of occupational 

pneumoconiosis. 

By protestable order of October 31, 2006 in that prior Claim No. 20070212246 -

OP, the claimant was held not to be entitled to any medical benefits because the Occupational 

Pneumoconiosis Board had not made a diagnosis of occupational pneumoconiosis. He was not 

granted any award based on that OP Board examination. 

2 
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The claimant protested that order in the prior claim on November 27,2006. By 

appealable decision of September 24, 2007, the chief administrative law judge affirmed the 

October 31,2006 order. 

Eight years later, the claimant filed this application for occupational 

pneumoconiosis benefits in the instant claim. He again listed his date of last exposure as January 

6,2003. 

On April 12, 2016, the self-insured employer held that this new claim was a 

duplicate ofprior Claim No. 20070212246 and was denied on the basis that the claimant had not 

established the existence of any additional exposure to the hazards of occupational 

pneumoconiosis since 2003. The claimant protested that order. 

On October 5, 2016, the claimant was deposed as had been arranged by his 

attorney. He confirmed that he had last worked at Elkem Metals Company on January 6, 2003. 

(Trans., p. 23) Subsequent to that employment, he worked for six weeks for Clay Development. 

(Trans., p. 24) Thereafter. he has worked for Gould's Electric in Clay County, West Virginia 

where he continues to be employed. (Trans., p. 25) He denied being exposed to any 

occupational dust as an employee of Gould's Electric. (Trans.,pp. 27-29) Specifically he was 

asked, "Just to establish this for the record, you are saying since 2004 you haven't had any dust 

exposure at work, correct?" He responded, "That's correct." (Trans., p. 29) 

By decision of March 7, 2017, Administrative Law Judge Martha Hill reversed 

the rejection order of April 12, 2016 and held that the claimant could file this duplicate claim for 

occupational pneumoconiosis. 

3 
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The employer appealed from that administrative law judge decision. By order of 

November 2, 2017, the Workers' Compensation Board of Review reversed and vacated the 

March 7, 2017 decision and reinstated the rejection order of April 12, 2016, "but the claims 

administrator's reason for the rejection of the claim [was] not adopted." The Board based its 

decision on the following facts and conclusions: 

The Board fmds the Office of Judges' order's analysis and 
conclusions were affected by error of law and clearly wrong in 
view of the reliable, probative and substantial evidence on the 
whole record. The claims administrator rejected the claim because 
it considered the claim to be a duplicate of a prior claim 
(2007212246) and the claimant had no additional exposure. The 
Administrative Law Judge reversed and found the claimant is not 
barred from filing this claim with the same date of last exposure as 
a prior claim, since he has not been infonned that he has a 
diagnosed impairment due to occupational pneumoconiosis. 

The Board finds that the claim must be rejected based upon West 
Virginia Code § 23-4-1S(b), which provides as follows: "To 
entitle any employee to compensation for occupational 
pneumoconiosis under the provisions of this subsection, the 
application for compensation shall be made on the form or forms 
prescribed by the Insurance Commissioner, and filed with the 
Insurance Commissioner, private carrier or self-insured employer, 
whichever is applicable, within three years from and after the last 
day of the last continuous period of sixty days or more during 
which the employee was exposed to the hazards of occupational 
pneumoconiosis or within three years from and after a diagnosed 
impairment due to occupational pneumoconiosis was made known 
to the employee by a physician and unless filed within the three
year period, the right to compensation under this chapter is forever 
barred, such time limitation being hereby declared to be a 
condition of the right and hence jurisdictional, or, in the case of 
death, the application shall be filed by the dependent of the 
employee within two years from and after the employee's death, 
and such time limitation is a condition of the right and hence 
jurisdictional." 

In an occupational pneumoconiosis claim that does not involve a 
death, the claimant must satisfy one of the following criteria: (l) 
file the claim within three years from and after the last day of the 
last continuous period of sixty days or more during which the 
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claimant was exposed to the hazards of occupational 
pneumoconiosis, or (2) file the clam within three years from and 
after a diagnosed impairment due to occupational pneumoconiosis 
was made known to the claimant by a physician. Neither of these 
criteria has been met in this claim. Therefore, the rejection of the 
claim must be reinstated. 

The claimant has now petitioned this Honorable Court for review of that Board of 

Review decision of November 2, 2017. It is the employer's position that the claims 

administrator and the Board of Review ruled correctly and the petition for review should be 

refused and the Board ofReview order affirmed by this Honorable Court. 

III. SUMMARY OF ARGUMENT 

THE NOVEMBER 2, 2017 DECISION OF THE WORKERS' 
COMPENSATION BOARD OF REVIEW DOES NOT 
CLEARLY VIOLATE ANY CONSTITUTIONAL OR 
STATUTORY PROVISION, ·IS NOT THE RESULT OF 
ERRONEOUS CONCLUSIONS OF LAW, AND IS NOT 
CLEARLY WRONG BASED ON THE EVIDENTIARY 
RECORD. THUS, THE BOARD OF REVIEW DECISION 
SHOULD BE AFFIRMED PURSUANT TO WEST VIRGINIA 
CODE § 23-S-1S(d). 

Bailes v. State Workman's Compensation Commissioner, 

152 W.Va. 210, 161 S.E.2d 261,263 


Beirne v. Smith, 
! 


591 S.E.2d 329 No. 31534 (W.Va 2003) 

Bounds v. State Workman's Compensation Commissioner, 


153 W.Va. 670,675, 172 S.E.2d 379, 382 (1970) 

Bragg v. State Workman's Compensation Commissioner, 


W.Va. 166 S.E.2d 162, 165 

Clark v. State Workmen's Compensation Commissioner, 


155 W. Va. 726,187 S.E.2d 213 (1972) 

Conley v. Workers' Compensation DiviSion, 


199 W. Va. 196,483, S.E.2d 542 (1997) 

Cook v. State Compensation Commissioner, 

113 W.Va. 370,168 S.E.2d 369 (W.Va. 1933) 

Cummins v. State Workman's Compensation Commissioner, 


W.Va. 166 S.E.2d 562, 565 

Dudash v. State Compensation Commissioner, 


145 W.Va. 258,114 S.E.2d 475 (W.Va. 1916) .. 

Dunlap v. State Compensation Director, 
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149 W.Va. 266, Pt. 2, syI., 140 S.E.2d 448 

Ferguson v. State Workman's Compensation Commissioner, 


W.Va. 163 S.E.2d 465,468 

Haines v. Workman's Compensation Commissioner, 


151 W.Va. 152, Pt. 1, syI., 150 S.E.2d 883 

Lacy v. Compensation Commissioner, 


106 W. Va. 555, 146 S.E. 375 (1929) 

Maynard v. State Workmen's Compensation Commissioner, 


161 W.Va. 21, 239 S.B. 2d 504 (1977) 

Meadows v. Lewis, 


172 W.Va. 457, 461, 307 S.E.2d 625,638 (1983) 

Newman v. Richardson. 

186 W.Va. 66,410 S.E.2d 705,1991, W.Va 

Oliver v. State Workman's Compensation Commissioner, 


W.Va. Pt. I, syI., 164 S.E.2d 582 

Pertee v. Workers' Compensation Commissioner, 

197 S.E.2d 318 (W. Va. 1973) 

Repass v. Workers' Compensation Division, 


212 W.Va. 86, 596 S.E.2d 162 (2002) 

Taylor v. Workman's Compensation Commissioner, 


W.Va. pt. 2 syI., 165 S.E.2d 613 

Turner v. State Compensation Commissioner, 

123 W.Va. 673, 17 S.E.2d 617 (W.Va. 1941) 

Wampler Foods Inc., v. Workers' Compensation Division, . 


216 W.Va. 129, 142,602 S.E.2d 805,818 (2004) 

Watkins v. State Compensation Commissioner, 


111 W.Va. 126, 161 S.E. 20 (W.Va. 1931) 

Wilkins v. State Compensation Commissioner, 


120 W.Va. 424, 198 S.E.2d &69 (W.Va. 1938) 

Wilson v. State Workers' Compensation Commissioner, 


328 S.E.2d 485 CW. Va. 1984) 


W Va. Code § 23-4-1g 

W Va. Code § 23-4-9(b) 

W. Va. Code § 23~5-12(b) 


West Virginia Code § 23-4-15(b) 

West Virginia Code § 23-4-16(a)(1) 

West Virginia Code § 23-4-16(a)(2) 

West Virginia Code § 23-4-8(c)(e) 

West Virginia Code § 23-5-15(d) 


IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The respondent does not require or request to present oral argument regarding this 

issue. 
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V. ARGUMENT 

The burden of establishing a claim rests upon the person who asserts it. Clark v. 

State Workmen's Compensation Commissioner, 155 W. Va. 726, 187 S.E.2d 213 (1972). 

A Commissioner's order which is in accord with undisputed evidence or a clear 

preponderance of the whole evidence must be affinned. Lacy v. Compensation Commissioner, 

106 W. Va. 555, 146 S.E. 375 (1929); Pertee v. Workers' Compensation Commissioner, 197 . 

S.E.2d 318 (W. Va. 1973). 

In W. Va. Code § 23-4-1g, "Weighing of Evidence," the Legislature made it clear 

that a claim "must be decided on its merits and not according to any principle that requires 

statutes governing workers' compensation to be liberally construed because they are remedial in 

nature." In other words, the Legislature states that the "rule of liberality" does not apply to 

issues in litigation in workers' compensation. Instead, the Legislature requires that "the process 

of weighing evidence shall include, but not be limited to, an assessment of the relevance; 

credibility, materiality, and reliability that the evidence possesses in the context of the issue 

presented. Under no circumstance will an issue be resolved by allowing certain evidence to be 

dispositive Simply because it is reliable and most favorable to a party's interests or positions." 

(Emphasis added.) The claimant's burden of proof, the Legislature reaffirms in this new statute, 

is "apreponderance of the evidence." (Emphasis added.) 

Where a claimant has a definitely ascertainable impairment resulting from an 

occupational or non-occupational injury, the disability therefrom shall be considered and 

workers' compensation shall be awarded only in the amount that would have been allowable had 

the claimant not had the pre-existing impairment. The degree of such pre-existing impainnent 
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may be established at any time by component medical or other evidence. W. Va. Code § 23-4

9(b); Wilson v. State Workers' Compensation Commissioner, 328 S.E.2d 485 (W. Va. 1984). 

The Board of Review shall reverse, vacate or modify the order or decision of the 

administrative law judge if the substantial right of the petitioner or petitioners have been 

prejudiced because the administrative law judge's findings are: (1) in violation of statutory 

provision; or (2) in excess of the statutory authority or jurisdiction of the administrative law 

judge; or (3) made upon unlawful procedures; or (4) affected by other error of law; or (5) clearly 

wrong in view of the reliable, probative and substantial evidence on the whole record; or (6) 

arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise of 

discretion. W Va. Code § 23-5-l2(b). 

When the Workers' Compensation Board of Review reviews a ruling from the 

Workers' Compensation Office of Judges, it must do so under the standard of review set out in 

W. Va Code § 23-5-12(b), and failure to do so will be reversible error. Conley v. Workers' 

Compensation Division, 199 W. Va. 196,483, S.E.2d 542 (1997). 

If the decision of the Workers' Compensation Board of Review effectively 

represents a reversal of a prior ruling of either the Commission or the Office of Judges that was 

entered on ~e same issue in the same claim, the decision of the Board may be reversed or 

modified by the Supreme Court of Appeals only if the decision is in clear violation of 

constitutional or statutory provisions, is clearly the result of erroneous conclusions of law or is so 

clearly wrong based upon the evidentiary record that even when all inferences are resolved in 

favor of the Board's fmdings, reasonings and conclusions, there is insufficient support to sustain 

the decision. The Court may not conduct a de novo re-weighing ofthe evidentiary rec<?rd. lfthe 

Court reverses or modifies a decision of the Board pursuant to this subsection, it shall state with 

8 
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specificity the basis for the reversal or modification and the manner in which the decision of the 

Board clearly violated constitutional or statutory provisions, resulted from erroneous conclusions 

of law, or was so clearly wrong based upon the evidentiary record that even when all inferences 

are resolved in favor of the Board's findings, reasonsings and conclusions, there is sufficient 

support to sustain the decision. West Virginia Code § 23-5-15( d). 

Workers' compensation is a creation of statute, created by and at the mercy of the 

Legislature. Beirne v. Smith, 591 S.E.2d 329 No. 31534 (W.Va 2003). Workers' compensation 

is within the exclusive province of publicly elected legislators and is not to be invaded by the 

Commissioner or the courts. See, Repass v. Workers' Compensation Division, 212 W.Va. 86, 

596 S.E.2d 162 (2002). The system is designed to benefit both the employer and the employee. 

See Repass, Id; Meadows v. Lewis, 172 W.Va. 457,461,307 S.E.2d 625, 638 (1983). 

This Honorable Court has repeatedly held that the right to workers' compensation 

benefits is based wholly on statutes, and in no sense based on the common law; and that such 

statutes are sui generis and controlling; that the Commissioner (here, the claim administrator) is 

authorized to award and pay benefits and that a claimant is authorized to demand payment of 

benefits only in such manner and amounts as are authorized by applicable statutes. See, 

Wampler Foods Inc., v. Workers' Compensation Division, 216 W.Va. 129, 142,602 S.E.2d 805, 

818 (2004); Bounds v. State Workman's Compensation Commissioner, 153 W.Va. 670, 675,172 

S.E.2d 379, 382 (1970); Cummins v. State Workman's Compensation Commissioner, W.Va. 166 

S.E.2d 562, 565; Bragg v. State Workman's Compensation Commissioner, W.Va. 166 S.E.2d 

162, 165; Taylor v. Workman's Compensation Commissioner, W.Va pt. 2 syI., 165 S.E.2d 613; 

Oliver v. State Workman's Compensation Commissioner, W.va. Pt. 1, sy!., 164 S.E.2d 582; 

Ferguson v. State Workman's Compensation Commissioner, W.Va. 163 S.E.2d 465,468; Bailes 
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v. State Workman's Compensation Commissioner, 152 W.Va. 210, 161 S.E.2d 261,263; Haines 

v. Workman's Compensation Commissioner, 151 W.Va. 152, Pt. 1, syl., 150 S.E.2d 883; and 

Dunlap v. State Compensation Director, 149 W.Va. 266, Pt. 2, syl., 140 S.E.2d 448. 

This Court has also held that when the language of a workman's compensation 

statute is clear and unambiguous and the legislative intent is clearly disclosed by such language, 

it is the duty of the court to apply such a staMe according to the legislative intent therein clearly 

expressed. Bounds, Cummins, Bragg, and Dunlap, Id 

To entitle any employee to compensation for occupational pneumoconiosis ... 

the application for compensation shall be made ... within three years from and after the last day 

of the last continuous period of 60 days or more during which the employee was exposed to the 

hazards of occupational pneumoconiosis or within three years from and after a diagnosed 

impairment due to occupational pneumoconiosis was made known to the employee by a 

physician and unless filed within the three-year period, the right to compensation under this 

chapter is forever barred, such time limitation being hereby declared to be a condition of the 

right and hence jurisdictional ... West Virginia Code § 23-4-15(b). 

This section allows the Workers' Compensation Commissioner to apportion the 

charges incidental to an award of compensation for occupational pneumoconiosis among every 

covered employer who expose the claimant to the hazards of the disease and by whom a claimant 

was employed for at least 60 days within the three years next preceding his last exposure to such 

hazards. Maynardv. State Workmen's Compensation Commissioner, 161 W.va. 21, 239 S.E. 2d 

504 (1977). 

In any workers' compensation claim in which no award has been made, a request 

for modification, change or reopening must be made within five years of the closure. See, West 

10 
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Virginia Code § 23-4-16(a)(l). This section was designed to limit the Commissioner [claims 

adjuster] with respect to the time in which applications for reopening of a case and the granting 

of further compensation could be made. Wilkins v. State Compensation Commissioner, 120 

W.Va. 424, 198 S.E.2d 869 (W.Va. 1938); Turner v. State Compensation Commissioner, 123 

W.Va. 673, 17 S.E.2d 617 (W.Va. 1941). The jurisdiction ofthe Commissioner [claims adjuster] 

is dealt with and limited by this section. Bailes v. State Workman '8 Compensation 

Commissioner, 152 W.Va. 210, 161 S.E.2d 261 (W.Va. 1968). This section does not confer 

jurisdiction on the Commissioner [claims adjuster] to reopen claims on petitions filed after the 

expiration of the statutory period. Cook v. State Compensation Commissioner, 113 W.Va. 370, 

168 S.E.2d 369 (W.Va. 1933); Dudash v. State Compensation Commissioner, 145 W.Va. 258, 

114 S.E.2d 475 (W.Va. 1916). 

The claims adjuster does not have authority to reopen and reconsider a case on 

facts the same or substantially the same as those considered by her on the original hearing. See 

Watkins v. State Compensation Commissioner, 111 W.Va. 126, 161 S.B. 20 (W.Va. 1931). 

When a claim for occupational pneumoconiosis alleging asbestosis or any other 

disease defined by §23-4-1 as occupational pneumoconiosis is filed, the Commissioner [claim 

administrator] must follow the processing system for occupational pneumoconiosis claims and 

limit the initial determination to exposure and other non-medical facts as required by §23-4

15(b). Newman v. Richardson, 186 W.Va. 66,410 S.E.2d 705,1991, W.Va. 

With regard to those occupational diseases, including occupational 

pneumoconiosis, which are medically recognized as progressive in nature, if any such request is 

granted by the Commission~ successor to the Commission, other private carrier or self-insured 
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employer, whichever is applicable, a new five-year period begins upon the date of the subsequent 

award. West Virginia Code § 23-4-16(a)(2). 

The burden of establishing a claim rests upon the person who asserts it. Clark v. 

State Workmen's Compensation Commissioner, 155 W. Va. 726, 187 S.E.2d 213 (1972). 

In reviewing the facts of this claim and considering the law which governs it, the 

Workers' Compensation Board of Review acted correctly in reinstating the rejection ruling for 

this occupational pneumoconiosis claim. It was not timely filed. 

The facts in this claim are fairly simple. The claimant filed his first workers' 

compensation claim for occupational pneumoconiosis in 2006 (Claim No. 20070212246), 

reporting that he was last exposed to the hazards of occupational dust on May 31, 2003, as an 

employee of Elkem Metals Company. Dr. Mehta completed the physician's portion of the 

application, and Dr. Miller interpreted the chest x-ray to show pneumoconiosis. Thus, the 

claimant was then made aware that he may have pneumoconiosis. 

Ultimately, the Occupational Pneumoconiosis Board concluded that the chest x

rays showed insufficient pleural or parenchymal changes to establish a diagnosis of 

pneumoconiosis and he was not granted any award based upon those conclusions in that prior 

Claim No. 20070212246. 

Eight years later he filed the instant claim for occupational pneumoconiosis 

(Claim No. 2016016561), again listing his date oflast exposure as January 6,2003. He did not 

allege any new exposure to the hazards of occupational dust since 2003. In his testimony of 

October 5, 2016, he explained that he had been an employee of Gould's Electric subsequent to 

2003 but that he was not exposed to any occupational dust as an employee of that company. He 

._----... 
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was specifically asked, "Just to establish this for the record, you are saying that since 2004 (sic) 

you haven't had any dust exposure at work, correct?" The claimant responded, "That's correct." 

(Trans., p. 29) 

Workers' compensation issues are controlled, not by common law, but rather by 

statute. The statute, as currently written by the Legislature, does not authorize new claims to be 

filed for occupational pneumoconiosis where there has been no allegation of additional exposure 

to the hazard of occupational dust subsequent to the closure of a prior occupational 

pneumoconiosis claim. 

Under the current statute, there is no provision for this claim to be ruled 

compensable because the claimant failed to establish any additional exposure to the hazards of 

occupational dust since he ~ast worked for Elkem Metals Company in 2003. He admitted in his 

deposition testimony that he had no additional exposure to the hazards of occupational dust since 

that time. 

It was impossible for him to reopen his former claim because he did not petition 

to do so within five years ofthe October 31, 2006 order in that prior claim. 

The claimant is basing his current application upon the exact same set of facts as 

were alleged in the 2007 prior occupational pneumoconiosis claim and which were addressed by 

the claim administrator and the Occupational Pneumoconiosis Board. 

There is an absence of language in the statute that allows consideration of a 

duplicative claim. 

There is a precedence of many decades that requires additional exposure to the 

hazards of occupational dust in such circumstances. With all due respect, it is not the right of the 
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Workers' Compensation Office of Judges to create or "discover" new law. The right to create 


workers' compensation law is solely within the domain of the Legislature and the right to 


"discover" new law is solely within the domain of the Supreme Court of Appeals of West 


Virginia. Judge Hill erred as a matter of law in "discovering" new law which would allow 


duplicate claims in occupational pneumoconiosis. If "new law" is to be created regarding 


. duplicative claims, the right to do so is limited to the Legislature. And if, after many decades of 


a different practice, "discovering" a new practice or interpretation of law lies solely within the 


jurisdiction of our elected Supreme Court. 

Occupational pneumoconiosis is a latent and progressive disease .and the federal 

system I allows a claimant or his widow to continue to file new, additional federal black lung 

c1aUns even when there is no proof of additional exposure. The West Virginia Legislature has 

not added that provision into the statute for state occupational pneumoconiosis claims, however. 

In this specific claim, the claimant cannot argue that there was no diagnosis of 

occupational pneumoconiosis made known to him in the 2007 claim because Dr. Miller made 

such a diagnosis based on the chest x-ray which prompted the filing of that prior claim. The 

Occupational Pneumoconiosis Board found that there was no impairment related to that 

pneumoconiosis, however. Thus, the impairment issue was also addressed in that 2007 

occupational pneumoconiosis claim. There has been no proof of any impairment in this new, 

duplicate claim. 

Accordingly, there was no jurisdiction to reopen the former claim and, given that 

there was no additional exposure since 2003, there was no jurisdiction for the claim 

administrator (or the administrative law judge) to allow this duplicate claim which is before you. 

130 U.S.C. § 901 et seq. 
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Claimant's counsel has argued that West Virginia Code § 23-4-8(c)(e) permits the 

filing ofa new claim after a prior occupational pneumoconiosis claim has been denied where the 

Board finds no evidence of impairment. He fails to stress, however, the last sentence in that 

paragraph which states, "The provisions of this subsection shall not be applied in any claim 

where doing so would, in and of itself, later cause a claimant's claim to be forever barred by the 

provisions of section 15 of this Article." We remind you that West Virginia Code § 23-4-15(b) 

states that an occupational pneumoconiosis claim must be filed "within three years from and 

after the last day of the last continuous period of 60 days or more during which the employee 

was exposed to the hazards of occupational pneumoconiosis or within three years from and after 

the diagnosed impairment due to the occupational pneumoconiosis was made known to the 

employee by a physician and unless filed within the three-year period, the right to compensation 

under this Chapter is forever barred, such time limitation being hereby declared to be a condition 

of the right and hence juris~ctional ..." (Emphases added.) 

In the instant claim, the claimant was last exposed to the hazards of occupational 

dust on January 6, 2003. Occupational pneumoconiosis ''was made known to the [claimant] by a 

physician" in February of 2006, when he filed his prior application for occupational 

pneumoconiosis benefits. Obviously, it was necessary for a physician to make that diagnosis in 

order for him to file that original claim, No. 2006032303 - OP. Dr. S. Mehta diagnosed 

occupational pneumoconiosis in that prior application and Dr. Thomas Miller diagnosed 

pneumoconiosis based on his interpretation of a February 16,2006 chest x-ray. The fact that the 

Occupational PneumocOniosis Board subsequently detennined that he did not have occupational 

pneumoconiosis did not obviate the time limitations set forth under § 23-4-15(b). 
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When those statutes are read together, it is obvious that the Legislature did not 

intend to allow multiple, subsequent claims for occupational pneumoconiosis benefits after the 

date of last exposure, as is allowed in the federal system. Under claimant's counsel's 

interpretation, a claimant could file duplicate OP claims until a physician found "impairment," 

i.e., qualifying pulmonary function test results and arterial blood gas study results. That is not 

what the Legislature intended or it would have made clear provisions for such duplicate claims in 

the statute. 

Until and unless the Legislature creates that right, "duplicate claims" for 

occupational pneumoconiosis must be denied. Claimant's counsel's argument, that there must 

have been a diagnosis of impairment for the statute of limitations to have run, is without legal 

basis and should be rejected. 

For those reasons, Judge Hill clearly exceeded what the statute permits in holding 

that duplicate occupational pneumoconiosis claims can be held compensable under the West 

Virginia statute. The Workers' Compensation Board of Review complied with the statute and 

case law in reversing Judge Hill's decision and reinstating the rejection ruling in this claim, 

albeit for other reasons. They explained their reason for reinstating the rejection order: 

The Board finds the Office of Judges' order's analysis and 
conclusions were affected by error of law and clearly wrong in 
view of the reliable, probative and substantial evidence on the 
whole record. The claims administrator rejected the claim because 
it considered the claim to be a duplicate of a prior claim 
(2007212246) and the claimant had no additional exposure. The 
Administrative Law Judge reversed and found the claimant is not 
barred from filing this claim with the same date of last exposure as 
a prior claim, since he has not been informed that he has a 
diagnosed impairment due to occupational pneumoconiosis. 

The Board find that the claim must be rejected based upon West 
Virginia Code § 23-4-15(b), which provides as follows: "To 
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entitle any employee to compensation for occupational 
pneumoconiosis under the provisions of this subsection, the 
application for compensation shall be made on the fonn or forms 
prescribed by the Insurance Collllnissioner, and filed with the 
Insurance Commissioner, private carrier or self-insured employer, 
whichever is applicable, within three years from and after the last 
day of the last continuous period of sixty days or more during 
which the employee was exposed to the hazards of occupational 
pneumoconiosis or witlrin three years from and after a diagnosed 
impairment due to occupational pneumoconiosis was made known 
to the employee by a physician and unless filed within the tbree
year period, the right to compensation under this chapter is forever 
barred, such time limitation being hereby declared to be a 
condition of the right and hence jurisdictional, or, in the case of 
death, the application shall be filed by the dependent of the 
employee within two years from and after the employee's death, 
and such time limitation is a condition of the right and hence 
jurisdictional. " 

In an occupational pneumoconiosis claim that does not involve a 
death, the claimant must satisfy one of the following criteria: (1) 
file the claim within three years from and after the last day of the 
last continuous period of sixty days or more during which the 
claimant was exposed to the hazards of occupational 
pneumoconiosis, or (2) file the clam within three years from and 
after a diagnosed impairment due to occupational pneumoconiosis 
was made known to the claimant by a physician. Neither of these 
criteria has been met in this claim. Therefore, the rejection of the 
claim must be reinstated. 

The Board ofReview's order which reinstated the rejection ruling does not clearly 

violate any constitutional or statutory provision, is not the result of erroneous conclusions of law, 

or is not clearly wrong based upon the evidentiary record. Accordingly, pursuant to West 

Virginia Code § 23-5-15(d), the petition for review should be refused and the November 2,2017 

decision of the Workers' Compensation Board ofReview should be affirmed. 
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VI. CONCLUSION 


For all of the foregoing reasons, the respondent respectfully submits that claim 

administrator's order of April 12, 2016, and the Workers' Compensation Board of Review 

decision ofNovember 2, 2017 reinstating it, are factually and legally correct and the petition for 

review should be refused and that Board of Review decision affirmed by this Honorable Court. 

Respectfully submitted, 

EMC METALS, INC. 

By Counsel, 

Attorney 

BRADLEY A. CROUSER (State Bar No. 889) 

JACKSON KELLY PLLC 
Post Office Box 553 
Charleston, West Virginia 25322 

Counsel for the Respondent, 
EMC Metals, Inc. 

December 14, 2017 
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Workers' Compensation Services 
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