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STATE OF WEST VIRGINIA 

WORKERS' COMPENSATION BOARD OF REVIEW 


EMC METALS, INC., 
Apperlant 

MWWPPllC Appeal No: 2051873 
v. 

NOV 062017 
JCN: 2016016561 
DLE 01/06/2003 

ROBERT WEST, 
Appellee RECEIVED 

ORDER 

The following case is an appeal by the employer from an order of the 

Workers' Compensation Office of Judges dated March 7, 2017, which reversed the 

claims administrator's order dated April 12, 2016, rejecting the claim, and the 

Administrative Law Judge remanded the claim to the claims administrator with 

directions to find the application for benefits timely and to issue a non-medical ruling 

concerning the claimant's exposure to abnormal dust based on the date of last 

exposure of January 6, 2003. 

The Workers' Compensation Board of Review has completed a thorough 

review of the record, briefs, and arguments. As required, the Workers' Compensation 

Board of Review has evaluated the decision of the Office of Judges in light of the 

standard of review contained in West Virginia Code § 23-5-12, as well as the applicable 

statutory language as interpreted by the West Virginia Supreme Court of Appeals. 

Upon our review of this case, we have determined to reverse the decision of the Office 

of Judges, as the substantial rights of the employer have been prejudiced. 



ROBERT WEST Appeal No. 2051873 

FINDINGS OF FACT: 

The Board adopts the Office of Judges' order's Findings of Fact with the 

following clarifications: 

1. 	 In Finding of Fact No.2, the evidence is in the electronic claim file under the date 

of June 1, 2003. 

2. 	 In Finding of Fact No.4, the evidence is in the electronic claim file under the date 

of September 28, 2015. 

DISCUSSION: 

The Board finds the Office of Judges' order's analysis and conclusions 

were affected by error of law and clearly wrong in view of the reliable, probative and 

substantial evidence on the whole record. The claims administrator rejected the claim 

because it considered the claim to be a duplicate of a prior claim (2007212246) and the 

claimant had no additional exposure. The Administrative Law Judge reversed and 

found the claimant is not barred from filing this claim with the same date of last 

exposure as a prior claim, since he has not been informed that he has a diagnosed 

impairment due to occupational pneumoconiosis. 

The Board finds that the claim must be rejected based upon West Virginia 

Code § 23-4-15(b), which provides as follows: "To entitle any employee to 

compensation for occupational pneumoconiosis under the provisions of this subsection, 

the application for compensation shall be made on the form or forms prescribed by the 

Insurance Commissioner, and filed with the Insurance Commissioner, private carrier or 

self-insured employer, whichever is applicable, within three years from and after the last 
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day of the last continuous period of sixty days or more during which the employee was 

exposed to the hazards of occl,Jpational pneumoconiosis or within three years from and 

after a diagnosed impairment due to occupational pneumoconiosis was made known to 

the employee by a physician and unless filed within the three-year period, the right to 

compensation under this chapter is forever barred, such time limitation being hereby 
- . 

declared to be a condition of the right and hence jurisdictional, or, in the case of death, 

the application shall be filed by the dependent of the employee within two years from 

and after the employee's death, and such time limitation is a condition of the right and 

hence jurisdictionaL" 

In an occupational pneumoconiosis claim that does not involve a death, 

the claimant must satisfy one of the following criteria: (1) file the claim within three years 

from and after the last day of the last continuous period of sixty days or more during 

which the claimant ~as exposed to the hazards of occupational pneumoconiosis, or (2) 

file the claim within three years from and after a diagnosed impairment due to 

occupational pneumoconiosis was made known to the claimant by a physician. Neither 

of these criteria has been met in this claim. Therefore, the rejection of the claim must 

be re instated. 

CONCLUSIONS OF LAW: 

Accordingly, it is hereby ORDERED as follows: 

1. 	 The order of the Workers' Compensation Office of Judges dated March 7, 2017, 

is REVERSED and VACATED. 
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2. 	 The claims administrator's order dated April 12, 2016, is REINSTATED insofar as 

it rejected the claim, but the claims administrator's reason for the rejection of the 

claim is not adopted. 

From any final decision of the Board, including any order of remand, an 

application for review may be prosecuted by any party to the Supreme Court of Appeals 

within thirty days from the date of this order. The appeal shall be filed with Rory L. 

Perry, II, Clerk of the West Virginia Supreme Court of Appeals, 1900 Kanawha 

Boulevard, East, Charleston, West Virginia 25305. 

DATED: November 2,2017 

11 ~ - i -.~L~ rivet -1J1/1M.c.1e (
~Rlta Hedrick-Helmick, Chairperson 

cc: 	 EMC METALS, INC. 
BRADLEY A. CROUSER 
HEALTHSMART CASUALTY CLAIMS SOLUTIONS 
ROBERT WEST 
PATRICK K. MARONEY 
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STATE OF WEST VIRGINIA 

WORKERS' COMPENSATION OFFICE OF JUDGES 


IN THE MATTER OF: 

Robert West, JCN: 2016016561 
CLAIMANT OLE: January 6, 2003 

DOF: December 30, 2015 
and 

EMC Metals, Inc., 
SELF-INSURED EMPLOYER 

DECISION OF ADMINISTRATIVE LAW JUDGE 

PARTIES: 

Claimant, Robert West, by counsel, Patrick Maroney 
Employer, EMC Metals, Inc., by counsel, Bradley A. Crouser 

ISSUE: 

The claimant protested the Claim Administrator's Order dated April 12, 
2016, which denied the claim for occupational pneumoconiosIs benefits. 

DECISION: 

It is ORDERED it is hereby ORDERED the Claim Administrator's Order of 
April 12,2016, is REVERSED and it is found that the claimant is not barred from 
filing this claim with the same date of last exposure as a prior claim, since he has 
not been informed that he has a diagnosed impairment due to occupational 
pneumoconiosis. This claim is remanded to the Claim Administrator wlth 
directions to find the application for benefits timely, and to issue a non-medical 
ruling concerning the clalmanfs exposure to abnormal dust based on the date of 
last exposure of January 6,2003. 

RECORD CONSIDERED: 

See attached, Record Considered. 
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FINDINGS OF FACT: 

1. By Order dated April 12, 2016, the self~jnsured Employer noted the date 
of last exposure on the application received December 15, 2015 was January 6. 
2003. It was determined there had been no additional exposure since the prior 
OP claim. 2007212246, OLE June 1, 2003. In the prior claim, the OP Board 
found insufficient evidence of a diagnosis of Occupational Pneumoconiosis 
based on its examination on October 5,2006. 

2. In a Self-Insured Workers' Compensation Employee Medical History. the 
claimant noted a history of: osteoarthritis, bronchitis. diabetes, elevated 
cholesterol and trlglycerldes, and hypertension. He served In the Navy from 
November 1963-December 1967. At the time this form was completed, the 
claimant indicated he was currently employed part-time as a truck driver for 
Gould's Electric. 

3. The claimant has a prior claim for occupational pneumoconiosis benefits, 
#20072122461• In that claim. the claimant filed a Report" of Occupational 
Pneumoconiosis wherein he Indicated he worked for Elkem Metals from February 
12, 1974. until he retired on June 1, 2003, which he further indicated was his 
date of last exposure to the hazards of occupational pneumoconiosis. Dr. Mehta 
diagnosed possible occupational pneumoconiosis on March 17, 2006. The 
employer indicated on Its Report of Occupational Pneumoconiosis that the 
claimant began work on July 1, 1981, and ceased work on May 31, 2003. By 
Order dated May 30, 2006, #2007212246 was held compensable on a 
presumptive non-medical basis. By Order dated October 31, 2006, the claimant 
was granted no award for occupational pneumoconiosis based upon the October 
5, 2006, findings of the Occupational Pneumoconiosis Board, who could not 
make a diagnosis of occupational pneumoconiosis. The claimant protested this 
Order but failed to submit any evidence. Therefore, the October 31, 2006, Order 
was Affirmed by Rule by the Office of Judges on September 24,2007. 

4. An October 8, 2015, chest x-ray. film quality #1. ready by Dr. Ahmed, 
showed simple pneumoconiosis, category pip, 0/1; left peripheral pleural 
thickening in profile, width A. extent 2; and atherosclerotic aorta. 

5. The claimant signed a Report of Occupational Pneumoconiosis on 
November 19, 2015. He indicated he was last exposed to the hazards of 
occupational pneumoconiosis In 2003, when he retired from Elkern Metals. He 
noted "none" on the section asking him to list all workers' compensation claims 
for occupational pneumoconiosis. 

6. A Physician's Report of Occupational Pneumoconiosis was signed by 
Jennifer Hadley, DO, on November 19, 2015. Dr. Hadley Indicated the claimant 

1 This claim initiaflywas assigned Claim #2006032303.0P. 
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was diagnosed with occupational pneumoconiosis on September 28, 2015. The 
claimant's complaints are dyspnea and chronic cough. 

7. The claimant signed a Dust Exposure History Form on December 9, 
2015, noting dates of exposure as 1974 to January 6, 2003, while employed by 
Elkem Metals. The claimant asserts he was exposed to asbestos, metal dust, 
coal dust, silica and welding fumes. 

8. The claimant was deposed on October 5, 2016. The claimant testified 
that he worked for Elkem Metals, formerly Union CarbIde, from 1974 to 2003. 
The claimant described his various job duties and his exposure history. The 
claimant worked In furnaces, In the powerhouse and as a mechanic. He testified 
that, during his employment, he was exposed to dust, coal dust, fly ash, 
asbestos, welding fumes, metal dust and silica. The claimant stated his 
breathing had gotten bad over the last year or two. He experienced shortness of 
breath and productive cough and stated he is unable to perform activities that he 
previously enjoyed. He stated that he was once given an inhaler that did seem to 
help some, but he did not know what It was doing to him so he did not ask for it 
anymore. Before he retired, he was x-rayed at Montgomery Hospital along With 
other workers and was told he was okay. Three or four years later. he was 
examined at New River and was advised that he was okay. He was called back a 
year later for reexamination and received a letter advising that he was okay. He 
was not tested again until he began experiencing breathing problems, and he 
went to Cedar Grove. The claimant testified this was not his first claim for 
occupational pneumoconiosjs. He could not recall ever being examined by the 
Occupational Pneumoconiosis Board for that claim, although he testified that he 
went to Charleston for BrickStreet. On cross-examination. the claimant testified 
that he last worked for Elkem on January 6, 2003, when he was offered early 
retirement. After he left there, he went to work for Clay Development for 
approximately six weeks. He was trained to "sit with people" in their hoines. After 
leaving there, he went to work for Gould's Electric, where he still works part time. 
He stated he is a UPR" man. He goes to mines, passes out hats and stickers, 
and inquires how his employer's motors are dOing. The claimant testified that he 
drives an air conditioned truck, goes to the mines and walks into the buildings to 
the mine foreman's place, stays five to ten minutes. has coffee and leaves. He 
spends 98% of his time in his truck and Is never underground at the mines. The 
claimant does not believe he has any exposure to coal dust at Gould's. The 
claimant testified that he has had no dust exposure at work since 2004. The 
claimant testified regarding his medical history. 

9. In Its clOSing argument dated October 25, 2016, the employer argues the 
claim for occupational pneumoconiosis benefits was properly rejected. If the 
claimant is applying again for benefits against EMC Metals, the claim 
administrator correctly held this to be a duplicate claim. The claimant has had no 
additional exposure subsequent to the prior claim being adjudicated. The 
employer further asserts that this could also not be considered a reopening of the 
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old claim as it had been more than five years since the entry of the October 31, 
2006, Order in the prior claim which held that he was entitled to no award for 
occupational pneumoconiosis. 

10. The employer, by counsel, in response to the January 13, 2017 
Administrative Law Judge Order requesting further briefing, submitted a Closing 
argument again asserting the second filing by the claimant was duplicative of the 
first, as claimant laoked additional exposure to the hazards of occupational 
pneumoconiosis. 

11. In a closing argument dated February 2, 2017, counsel for the claimant 
contends that the claimant was never diagnosed with occupational 
pneumoconiosis and due to the progressive nature of the disease the claimant 
can file a new claim. West Virginia Code §23-4-8 (c)(e) does not prohibit the 
claimant from filing a new claim for OP. West Virginia Code §23-4-15b conflicts 
with §2J..4-15(b) to the extent that the statute of limitations runs from the date 
that the claimant was advised by a physician that he had a "diagnosed 
Impairmenf'. The claimant was not diagnosed with an impairment and therefore 
the claim was flied timely under either statute. 

12. The employer, by counsel, responded to the claJmant's counsel's closing 
argument on February 16, 2017. Counsel argues that when reading §23-4· 
8(c) (e) , §23-4-15(b) and §23-4-15b together, It obviously was not the legi$latlve 
intent to allow for mUltiple, subsequent claims for occupational pneumoconiosis 
benefits after the date of last exposure as allowed in the federal system. Under 
claimant's Interpretation, a claimant could file duplicate claims until a physician 
found Impairment. 

DISCUSSION: 

In order to file an occupational pneumoconiosis claim, W.Va. Code §23-4
1 requires that the employee be· exposed to the hazards of occupational 
pneumoconiosis in the State of West Virginia over a continuous period of not less 
than two years during the ten years immediately preceding the date of his last 
exposure to such hazards, or for any five of fifteen years immediately preceding 
the date of such last exposure. 

Further, the application, under W.Va. Code §23-4-15(b}, must be filed 
within three (3) years after the latest of the following events: (a) the day of the 
last continuous period of sixty (60) days during which the employee was exposed 
to the hazards of ocoupational pneumoconiosis; or (b) the day that a physician 
told the employee of his occupational pneumoconiosis; or (c) the date that the 
claimant should have known that he had occupational pneumoconiosis caused 
by his occupational exposure. The law states that, if the claim is not timely filed, 
the claimant cannot receive workers' compensation benefits. 
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When a claimant has shown that he or she was exposed to the hazards of 
occupational pneumoconiosis for a period of ten years during the fifteen years 
immediatety preceding the date of his or her last exposure, W.va. Code §23-4
8c(b) provides that it is presumed that the claimant's Impairment is due to his/her 
occupation. This presumption is not conclusive .. 

W. Va. Code §23-4-1 9 provides that, for all awards made on and after July 
1, 2003, the resolution of any Issue shall be based upon a weighing of aU 
evIdence pertaining to the Issue and a finding that a preponderance of the 
evidence supports the chosen manner of resolution. The process of weighing 
evidence shall include, but not be limited to, an assessment of the relevance, 
credibility, materiality and reliability. that the evidence possesses In the context of 
the Issue presented. No Issue may be resolved by allowing certain evidence to 
be dispositive simply because It is reliable and is most favorable to a party's 
interests or position. The resolution of Issues in claims for compensation must 
be decided on the merits and not according to any principle that requires statutes 
governing workers' compensation to be liberally construed because they are 
remedial in nature. If, after weighing all of the evidence regarding an issue, there 
is a finding that an equal amount of evidentiary weight exists for each side, the 
resolution that is most consistent with. the claimant's position will be adopted. 

Preponderance of the evidence means proof that something is more likely 
so than not so. In other words, a preponderance of the evidence means such 
evidence, when considered and compared with opposing evidence, is more 
persuasive or convincing. Preponderance of the evidence may not be 
determined by merely counting the number of witnesses, reports, evaluations, or 
other Items of evidence. Rather, it Is determined by assessing the 
persuasiveness of the evidence including the opportunity for knowledge, 
Information possessed, and manner-aftestitylng or reporting. 

By Claim Administrator's Order dated April 12, 2016, the claim for 
occupational pneumoconiosis benefits was denied. It was asserted that the 
claimant had not experienced any additional exposure to the hazards of 
occupational pneumoconiosis since filing his prior occupational pneumoconiosis 
claim number 2007212246, date of last exposure June 1, 2003. The Claim 
Administrator further asserted that, in the prior claim, the Occupational 
Pneumoconiosis Board determined there was Insufficient evidence of a diagnosis 
of occupational pneumoconiosis, based upon its examination of October 5, 2006. 
Therefore, the Claim Administrator found that this claim Is a duplicate of that prior 
claim and is denied on the basis of no additional exposure. The parties have 
submitted evidence in support of their respective positions. 

A significant issue is raised in this claim regarding the application of W.Va. 
Code §23-4-15(b) in determining the timeliness of the filing of the claim 
application for occupational pneumoconiosis ("OP") benefits. This section states, 
inter alia: 

5 



Robert West JCN: 2016016561 

To entitle any employee to compensation for occupational 
pneumoconiosis under the provisions of this subsection, the 
application for compensation shall be made on the form or forms 
prescribed by the Insurance Commissioner and, filed ... within thre,e 
years from and after the last day of the last continuous- period of 
sixty days or more during which the 'employee was exposed to the 
hazards of occupational pneumoconiosis or within three years 
from and after a diagnosed impairment due to occupational 
pneumoconiosis was made known to the employee by a 
physician and unless filed within the three-year period, the right to 
compensation under this chapter Is forever barred, such time 
limitation being hereby declared to be a condition of the right and 
hence jurisdictional. .. [emphasis added]. 

The language emphasized above was inserted Into this section in 2003. 
However, the West Virginia Legislature has long recognized that OP is a 
progressive disease and as such may not manifest until a Significant time after 
the employee is no longer exposed to Its hazards. Se,e Lester v. state 
Workmen's Compensation Commiss;oner, 242 S.E. 2d 443 (W. Va. 1978). In 
March 1970, W. Va. Code §23-4-15 provided that an applicatIon must be fIled 
"within three years from and after the last day of the last continuous period of 
sixty days or more during which the employee was exposed to the hazards of 
occupational pneumoconiosis", One year later, in 1971, this language was 
amended to add as a second prong "or within three years from and after the 
employee's occupational pneumoconiosis was made known to him by a 
physician or which he shOUld reasonably have known, whichever shall last occur" 
(emphasis added). It stayed that way until 1995 when the gender·neutral terms 
were inserted, "or within three years from and after the employee's occupational 
pneumoconiosis was made known to him or her by a physician or Which he or 
she should reasonably have known" whichever shall last occur" (emphasis 
added). 

It is also clear medically that an employee may be diagnosed with OP 
without actually having pulmonary impairment. Between 1978 and 2003, W. Va. 
Code §23-4-Sa provided for an· award for a claimant that had OP, but without 
measurable Impairment therefrom. In 2003, the Legislature made substantial 
changes to the workers' compensation statutes, including amending W. Va. Code 
§23-4·Sa to remove the language. t!:1!:!,t provided 20 weeks of benefits (5% PPD 
award) if the OP Board diagnosed OP Without measurable pulmonary Impairment 
therefrom. While OP can be diagnosed from an X-ray or'MRI. pulmonary 
impairment cannot. It is only through pulmonary function testing, gas transfer or 
blood gas studies that impairment can be diagnosed. 

We find that in amending W.Va. Code §23-4-15(b) and using the term "a 
diagnosed impairment due to occupational pneumoconiosis", it was the intent of 
the Legislature to associate the rU~~i,ng, of the 3 year statute of limitation with the 
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finding of a measurable whole body medical Impairment due to occupational 
pneumoconiosis. This intent Is derived not only from the language of §23-4-15(b) 
Itself, but from concomitant legislation, as well as language removed from §23-4
15(b). It appears that the legislative changes made to W.Va. Code §23-4-15(b) 
in 2003 were made as a result of contemporaneous changes to W.va. Code §23
4-6a. The 2003 amendment of §23-5-6a mandated that an employee was no 
longer eligible to receive an award on the mere diagnosis of OP, but was now 
required to have an impairment as a result of OP. The 2003 amendment of 
W.Va. Code §23-4-6a stated In pertinent part: 

[P]rovided, that foro. -any employee who applies for 
occupational pneumoconiosis benefits whose award was 
granted on or after the effective date of the amendment and 
reenactment of this section during the year two thousand 
three, there shall be no permanent partial disability awarded 
based solely upon a diagnosis of occupational 
pneumoconiosis it being the intent of the Legislature to 
eliminate any permanent partIal disability awards for 
occupational pneumoconiosis, without a specific finding of 
measurable impairment. 

W.Va. Code §23-4-6a *(2016 Lexls Nexis) 

It is determined, given the contemporaneous nature of the legislation, that 
the Legislature changed the provisions for filing an application for OP benefits 
under §23-4-15(b) in order to be consistent with the type of award which could 
now be granted under §23-4-6a .. ~nd the exclusion of the diagnosis of 
occupational pneumoconiosis as a basis for an award. Therefore, the 
Legislature changed the statute of limitation and substituted "within three years 
from and after a diagnosed Impairment due to occupational pneumoconiosis was 
made known to the employee by a physician and unless filed within the three 
year period" for "within three years from and after the employee1s occupational 
pneumoconiosis was made known to him or her by a physician or which he or 
she should reasonably have known, whichever shall last occur, and was so filed 
within such three year period". Accordingly, the term-"Impairmenr In §23-4-15(b) 
is very much entwined with the term- "impairment" in §23-4-6a. I.e. "a specific 
finding of measurable Impairment". 

This determination has support in the language removed by the 
Legislature from §23-4-15(b). The language "or which he or she should 
reasonably have known" has been removed from the statute. It Is found that this 
language has been removed so as to be consistent with the concept and 
language of a measurable impairment. A claimant cannot reasonably know, 
short of being advised by a physician, as to whether he or she has a measurable 
Impairment. A claimant may reasonably know that he or she is short of breath or 
can't climb stairs or may have difficulty working due to shortness of breath 
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related to OP, but he/she cannot" reasonably know whether they have a 
measurable breathing Impairment due to OP unless they are so told by a 
physician. Therefore l It appears that Interpreting "diagnosed impairment" under § 
23-4-1S(b) as functional or vocational impairment does not have support In the 
legislative history or in the language of the statute itself. 

There does not appear to be anything significant in the language of the 
amended statute that would demonstrate an intent on the part of the Legislature 
to require an affirmative showing of 0P ·impairment In those claims that were not 
filed within 3 years of the date of last exposure. The minor differences in the 
"filing" language between the pre and post 2003 statutes appears to be stylistic. 
The prior statute states "unless so filed within such three year period". The 2003 
amendment to §23-4-15(b) states "unless filed within the three year pertodQ 

• 

Accordingly, it is found that in a case where a claimant has not filed his 
claim within 3 years of his date of last exposure, he Is not requIred by statute to 
present evidence of diagnosed impairment due to OP in order to "kick open" a 
statute of limitation within which he can apply. However, if in the processing or 
litigation of a claim, evidence shows that the claimant has a diagnosed 
impairment due to OP, his claim will not be found timely if his claim was not filed 
within 3 years of the date his diagnosed Impairment was made known to him by a 
physician. In essence, It is found that the diagnosed impairment provision of 
§23-4-15(b) does not create a quasi-standing to file but Is a statute of limitation 
upon filing. 

- ...... -
Another significant issue raised In this claim concerns the application of 

W.Va. Code § 23-4-15b, likewise amended in 2003. This section, which also 
addresses the non-medical portion of OP claims, states. Inter alia: . 

[I]f a claim for occupational pneumoconiosis is filed by an 
employee within three years from and after the 
employee's occupational pneumoconiosis was made 
known to the ... ~. employee by a phYSician, 
the Insurance Commissioner, private carrier or self-insured 
employer, whichever is applicable, shall determine whether 
the claimant flied his or her application within that period ... 
0JV.Va. Code § 23-4-15b (2010 Replacement Volume) 
[emphasis addedJ 

In the 2003 amendment to §23-4-15b, the Legislature, as with the 2003 
amendment to §23-4-1S{b), deleted the previously used phrase "or otherwise 
should have reasonably been known to the employee". However, the limitation 
with respect to a "diagnosed Impairment due to occupational pneumoconiosis" 
which the Legislature had inserted in §23-4-15(b), was not inserted into §23-4
15b. Obviously. the language in §23-4-15b does not require a diagnosed 
impairment due to OP by a physiCian, but rather that a physician has Informed 
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-" ........ 
the claimant that he or she has OP. Thus, there appears to be a conflict between 
§ 23-4-15(b) and §23-4-15b. 

In attempting to reconcile these conflicting statutes, there are certain rules 
of statutory construction that must be observed. Statutes which relate to the 
same subject matter should be read and applied together so that the 
Legis/ature's intention can be gathered from the whole of the enactments. 
Syllabus Point 3, Smith v. state Workmen's Compensation Comm'r, 159 W.Va. 
108,219 S.E. 2d 361 (1975}." Syl. pt. 3, Boley v. Miller, 187 W.Va. 242, 418 S.E. 
2d 352 (1992). Accord Syl. pt. 2, Beckley v. Kirk, 193 W.Va. 258, 455 S. E.2d 
817 (1995) The West Virginia Supreme Court has stated on numerous 
occasions, U[s]tatutes in pari materia, must be construed together and the 
legislative intention, as gathered from the whole of the enadments, must be 
given effect," Syl. pt. 3, State ex reI. Graney v. SIms, 144 W.Va. 72,105 S.E. 2d 
886 (1958). 

It Is found that the intent of the Legislature in passing and amending § 23
4-15(b) was to set forth the application process for occupational pneumoconiosis 
claims ("shall be made on the form or forms prescribed by the Insurance 
Commissioner) and to set forth the statute of limitations governing the 
consideration of OP applications ("such time limitation being hereby declared to 
be a condition of the right and hence Jurisdictional). To the end of delineating the 
statute of limitation the Legislature identified two factors which create the 
limitation 1) the date of last .}~~posure to the hazards· of occupational 
pneumoconiosis and 2) the date it "Was made known to the claimant by a 
physician that he or she had a diagnosed impairment due to occupational 
pneumoconiosis. 

It is found that W.Va. Code §23-4-15b Is not a statute of limitation. 
Rather, it is found that the intent of the Legislature in passing and amending §23
4-15b, was to charge the Insurance Commissioner or other Claim Administrator 
with the duty to make certain determinations based on a claimant's application 
for OP benefits. The statute provlaes that If a claim Is filed within 3 years of the 
date of last exposure, the Insurance Commissioner shalJ determine whether a 
claimant has been exposed to the hazards of OP for a continuous period of not 
less than 60 days within three years prior to the filing of his or her claim, whether 
In the State of West Virginia a claimant has been exposed to the hazards of OP 
over a continuous period of not less than two years during the ten years 
immediately preceding the date of his or her last exposure and whether there is 
sufficient exposure with respect to the presumption. The statute further provides 
that if a claim for OP is filed by an employee "within three years from and after 
the employee's occupational pneumoconiosis was made known to the employee 
by a physiCian", the Insurance Commissioner shall determine ,whether the 
claimant filed his or her application within that period, whether in the State of 
West Virginia a claimant has been exposed to the hazards of occupational 
pneumoconiosis over a continuous period of not less than two years during the 
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ten years immediately preceding the date of his or her last exposure and whether 
there is sufficient exposure with respect to the presumption. 

As aforementioned, notably missing from §23-4-15b Is the charge or grant 
of authority to the Insurance Commissioner to make determinations with respect 
to claims filed by an employee "within three years from and after a diagnosed 
impairment due to occupational pneumoconiosis was made known to the 
employee by a physician". Thus, If one were to make a literal Interpretation of 
§23-4-15b, the conclusion would be reached that the Insurance Commissioner 
has no authority to make determinations with respect whether a claim was flIed 
within the statute of limitation of within three years of a diagnosed Impairment 
due to OP. 

In Syllabus point 2 of Sheena H. v. West Virginia Office of the Insurance 
Commissioner, 772 S.E. 2d 317 (W.Va. 2015), the West Virginia Supreme Court 
of Appeals held: 

It Is the duty of a court to construe a statute according to its 
true intent, and give It such construction as will uphold the 
law and further justice. It Is as well the duty of a court to 
disregard a construction, though apparently warranted by 
the literal sense of the words In a statute, when such 
construction would lead to Injustice and absurdity. 

Sheena H., 772 S.E. 2d at 318 . 
.-.. "...... , 

It is concluded that it could not have been the Intent of the Legislature to 
make a specific change to a statute of limitation and provide the Insurance 
Commissioner or other Claim Administrator wIth no authority to act on such 
change. Interpreting §23-4-15b as only applying to the date of last exposure or 
the date occupational pneumoconiosis was made known to the employee, would 
render the amendment to §23-4-15(b), Insofar as It concerns a "diagnosed 
Impairment due to occupational pneumoconiosis", meaningless. Therefore, it is 
further concluded that the construgU9n of §23-4-15b which permits a review of 
the date occupational pneumoconiosis was made known to the employee, is 
herein disregarded and the construction which permIts a review of "within three 
years from and after a diagnosed Impairment due to occupational 
pneumoconiosis was made known to the employee by a physiCian", is herein 
applied. 

The above analysis concerning the Importance of the statute of limitations 
involving a diagnosed impairment causes the Office of Judges to find that an 
additional exposure Is not required-lei file another claim and that the three year 
statute of limitations is triggered by a diagnosed impairment made known to the 
claimant by a physician. 
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The Claim Administrator herein contends that the claimant had no 
additional exposure beyond hfs prior claim with a June 1, 2003 OLE, and could 
not, therefore, prosecute the new claim through his December 15, 2015 filing. 
However, It Is noted that the claimant has not been diagnosed with any 
Impairment for occupational pneumoconiosis and his. three-year filing perIod had 
not begun at the time the present matter was flied. 

- ........ '.-. 


CONCLUSIONS OF LAW; 

Accordingly, it is hereby ORDERED the Claim Administrator's Order of 
April 12, 2016, is REVERSED and it is found that the claimant Is not barred from 
filing this claim with the same date of last exposure as a prior claim, since he has 
not been informed that he has a diagnosed impairment due to occupational 
pneumoconiosis. This claim is remanded to the Claim Administrator with 
directions to find the application for benefits timely, and to issue a non-medical 
ruling concerning the claimant's exposure to abnormal dust based on the date of 
last exposure of January 6, 2003. 

APPEAL RIGHTS; 

Under the provisions of W .Va. 90~e §23-5-12, any aggrIeved party may 
file a written appeal within thirty (30) days after receipt of any decision or action 
of the Administrative Law Judge. The appeal shall be filed directly with the 
Workers' Compensation Board of Review at P.O. Box 2628, Charleston, WV, 
26329. 

Date: March 7,2017 

MJH:lkc 

cc: 	 ROBERT D WEST 
PATRICK K. MARONEY '-COUNSEL FOR CLAIMANT 
EMC METALS, INC . 
BRAD A CROUSER - COUNSEL FOR EMPLOYER 
HEALTHSMART CASUALTY CLAIMS SOLUTIONS 
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JCN: 2016016561 
Date: March 7,2017 

-. -... -. 


The Claimant's protest to the Claims Administrator's order of April 12, 2016, 
regarding OCCUPATIONAL PNEUMOCONIOSIS NON~MEDICAL FINDING. 

EVIDENCE SUBMITTED: 

Claimant Evidence 

Document Type: Not Specified 
Document Date: 9/28/2015 
Submit Date: 10/21/2016 
Author: ProfessionallmaglnglX-Ray -ILO Report 

Document Type: Not Specified 
Document Date: 1111912015 
Submit Date: 1012112016 
Author: Employees Report of Occupational 

Pneumoconiosis 

Document Type: Not Specified 
Document Date: 11/1912015 
Submit Date: 10/2112016 
Author: Physicians Report of Occupational 

Pneumoconiosis 

Document Type: Not Specified "_. '.' " . 
Document Date: 121912015 
Submit Date: 1012112016 
Author. Dust Exposure History Form 

Document Type: Not Specified 
Document Date: 411212016 
Submit Date: 10/21/2016 
Author: Claim Admin. Order -........ . 

Document Type: Not Specified 
Document Date: 10/512016 
Submit Date: 10/1312016 
Author: Claimant Deposition Transcript 
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Employer Evidence 

Document Type: Not Specified 
Document Date: 61112003 
Submit Date: 1011012016 
Author: Self-Insured we Employee Medical History 

Document Type: Not Specified 
Document Date: 2/16/2006 
Submit Date: 1011012016 
Author: EMPLOYEES' REPORT.Of.QP 

Document Type: Not Specified 
Document Date: 3/17/2006 
Submit Date: 1011012016 
Author: PHYSICIAN'S REPORT OF OP 

Document Type: Not Specified 
Document Date: 5/912006 
Submit Date: 10110/2016 
Author: EMPLOYER'S REPORT OF OP 

Document Type: Not Specified 
Document Date: 513012006 
Submit Date: 101512016 
Author: CLAIM ADMIN. ORDER 

Document Type: Not Specified 
Document Date: 513012006 
Submit Date: 10110/2016 
Author: Claim Admin. Order 

Document Type: Not Specified 
Document Date: 10/5/2006 
Submit Date: 10/5/2016 
Author: OP BOARD FINDINGS 

Document Type: Not Specified 
"~'.. ..... 

Document Date: 10/5/2006 
Submit Date: 10/1012016 
Author: . OPBD Findings 

Document Type: Not Specified 
Document Date: 10/31/2006 
Submit Date: 1011012016 
Author: Claim Admin. Order 

Document Type: Not Specified 
Document Date: . 11127/2006 
Submit Date: 10/10/2016 
Author: Claimanfs Protest to 10-31-06 Decision ( 

CL#2007212246-0P 
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Document Type: Not Specified' '" .,.. .. . 
Document Date: 9/24/2007 
Submit Date: 10/10/2016 
Author: Decision Affirming Claim's Administrator's 

Order By Rule 

Document Type: Not Specified 
Document Date: 4112/2016 
Submit Date: 10/512016 
Author: CLAIM ADMIN. ORDER·,,·· ". 

CLOSING ARGUMENTS: 

Party Submitted: Employer 
Letter Date: 2/8/2017 
Party Submitted: Employer 
Letter Date: 2/16/2017 
Party Submitted: Claimant 
Letter Date: 2/212017 
Party Submitted: Employer 
Letter Date: 10125/2016 

-.....,....... , 
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