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STATE OF WEST VIRGINIA 
MWWp PlLC 

WORKERS' COMPENSATION BOARD OF REVIEW NOV 062017 

RECEIVED 
WV OFFICES OF THE INSURANCE COMMISSIONER (OIC). 

Appellant 
Appeal No: 2051819 

v. 	 JCN: 2016009150 
OLE 01/12/2000 

RICHARD L. ARTHUR 
and ELK RUN COAL COMPANY. INC., 

Appellees 

ORDER 

The following case is an appeal by the OIC from an order of the Workers' 

Compensation Office of Judges dated January 31. 2017, which reversed the claims 

administrator's order dated February 2. 2016, rejecting the claim. and the Administrative 

Law Judge directed the claims administrator to find the application for benefits timely 

and to issue a non-medical ruling considering the hazardous exposure information 

contained within the claim application. 

The Workers' Compensation Board of Review has completed a thorough 

review of the record, briefs, and arguments. As required, the Workers' Compensation 

Board of Review has evaluated the decision of the Office of Judges in light of the 

standard of review contained in West Virginia Code § 23-5-12, as well as the applicable 

statutory language as interpreted by the West Virginia Supreme Court of Appeals. 

Upon our review of this case, we have determined to reverse the decision of the Office 

of Judges, as the substantial rights of the OIC have been prejudiced. 
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FINDINGS OF FACT: 

The Board adopts the Office of Judges' order's Findings of Fact with the 

following clarifications; 

1. 	 In Finding of Fact No.2, the evidence is in the electronic claim file under the date 

of May 7, 1997. 

2. 	 In Finding of Fact No. 12, the evidence is in the electronic claim file under the 

date of September 14, 2015. 

DISCUSSION: 

The Board finds the Office of Judges' order's analysis and conclusions 

were affected by error of law and clearly wrong in view of the reliable, probative and 

substantial evidence on the whole record. The claims administrator rejected the claim 

because' it considered the claim to be a duplicate of a prior claim (2002026846) and the 

claimant had no additional exposure. The Administrative Law Judge reversed and 

found the claimant is not barred from filing this claim with the same date of last 

exposure as a prior claim and found the claim was timely filed. 

The Board finds that the claim must be rejected based upon West Virginia 

Code § 23-4-15(b), which provides as follows: "To entitle any employee to 

compensation for occupational pneumoconiosis under the provisions of this subsection, 

the application for compensation shall be made on the form or forms prescribed by the 

Insurance Commissioner, and filed with the Insurance Commissioner, private carrier or 

self-insured employer, whichever is applicable, within three years from and after the last 
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day of the last continuous period of sixty days or more during which the employee was 

exposed to the hazards of occupational pneumoconiosis or within three years from and 

after a diagnosed impairment due to occupational pneumoconiosis was made known to 

the employee by a physician and unless filed within the three-year period, the right to 

compensation under this chapter is forever barred, such time limitation being hereby 

declared to be a condition of the right and hence jurisdictional, or, in the case of death, 

the application shall be filed by the dependent of the employee within two years from 

and after the employee's death, and such time limitation is a condition of the right and 

hence jurisdictionaL" 

In an occupational pneumoconiosis claim that does not involve a death, 

the claimant must satisfy one of the following criteria: (1) file the claim within three years 

from and after the last day of the last continuous period of sixty days or more during 

which the claimant was exposed to the hazards of occupational pneumoconiosis, or (2) 

file the claim within three years from and after a diagnosed impairment due to 

occupational pneumoconiosis was made known to the claimant by a physician. Neither 

of these criteria has been met in this claim. Therefore, the rejection of the claim must 

be reinstated. 

CONCLUSIONS OF LAW: 

Accordingly, it is hereby ORDERED as follows: 

1. 	 The order of the Workers' Compensation Office of Judges dated January 31, 

2017, is REVERSED and VACATED. 
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2. 	 The claims administrator's order dated February 2, 2016, is REINSTATED 

insofar as it rejected the claim, but the claims administrator's reason for the 

rejection of the claim is not adopted. 

From any final decision of the Board, including any order of remand, an 

application for review may be prosecuted by any party to the Supreme Court of Appeals 

within thirty days from the date of this order. The appeal shall be filed with Rory L. 

Perry, II, Clerk of the West Virginia Supreme Court of Appeals, 1900 Kanawha 

Boulevard, East, Charleston, West Virginia 25305. 

DATED: November 2, 2017 

I 1 	 vi -. t -.
~L w.rluc.k -llflMrk , 

"Rita Hedrick-H?mTck, Chairperson 

cc: 	 WVOIC 
NOAH A. BARNES 
RICHARD L. ARTHUR 
PATRICK K. MARONEY 
ELK RUN COAL COMPANY, INC. 
HEALTHSMART CASUALTY CLAIMS SOLUTIONS 
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STATE OF WEST VIRGINIA 

WORKERS' COMPENSATION OFFICE OF JUDGES 


IN THE MATTER OF: MWWPPLLC 

Richard L. Arthur, JCN: 2016009150 FEB 03 2017 
CLAIMANT 

OLE: 1-12-00 
RECEIVED 

and 

Elk Run Coal Company, Inc., 
EMPLOYER 

and 

The Insurance Commissioner of West Virginia In Its capacity 
as administrator of The Old Fund 

DECISION OF ADMINISTRATIVE LAW JUDGE 

PARTIES: 

Claimant, Richard L. Arthur, by counsel, Robert M. Williams 
Employer, Elk Run Coal Company, Inc., without counsel 
WVOIC-The Old Fund, by counsel, Noah Barnes 

ISSUE: 

Mr. Arthur protested the Claim Administrator's Order dated February 2, 2016, 
rejecting the claIm as It was not timely filed. 

DECISION; 

It Is hereby ORDERED that the Claim Administrator's Order dated February 2, 2016, 
rejecting Mr. Arthur's application for OP benefits, Is REVERSED with directions to find his 
application for benefits timely and to issue a non-medical ruling considering the hazardous 
exposure Information contained wnhin Mr. Arthur's application. 

RECORD CONSIDERED; 

See attached record considered. 



Richard L. Arthur JCN: 2016009150 

FINDINGS OF FACT: 

1. On February 2, 2016, the Claim Administrator Issued an Order rejecting the 
claim for occupational pneumoconiosis benefits as untimely filed. The Order stated that it 
had been detennined that Mr. Arthur had listed his date of last exposure as January 12, 
2000 and had no additional exposure since filing Claim Number 2002026846. The Order 
further found the Instant claim to be a duplicate of Claim Number 2002026846 and denied it 
as there was no additional exposure. Mr. Arthur timely protested this Order. 

2. A chest x-ray taken at Beckley Radiology Associates on April 28, 1997, showed 
no findings of pneumoconiosis. 

3. A pulmonary function study report from Saint Francis Hospital's Occupational 
Lung Disease Clinic dated December 18, 1997, Indicated Mr. Arthur had never smoked. 
The study showed there to be no Impairment attributable to occupational pneumoc·onlosls. 

4. The Workers' Compensation Division issued an Order dated February 25, 1998, 
granting no permanent partial disability award for occupational pneumoconiosis. The Order 
was based upon the Occupational Pneumoconiosis Board Findings of December 18, 1997. 

5. A chest x-ray taken on October 19, 2001 at Princeton Community Hospital 
showed pneumoconiosis pIP. profusion of 1/0. It also showed a healed left rib fracture. A 
pulse oximeter also taken on October 19, 2001 showed a Sa02 of 96% and a pulse rate of 
77. 

6. An Employee's Report of Occupational Pneumoconiosis dated October 19, 
2001, showed Mr. Arthur listed his date of last exposure to the hazards of occupational 
pneumoconIosis as January 12, 2000. Mr. Arthur reported having flied three workers' 
compensation claims: a right forearm injury in 1975; a knee injury In 2000; and a hearing 
loss claim in 2001, Although he indIcated he had ceased work, he did not provide the date. 
He indicated he had been exposed to the hazards of occupational pneumoconiosis for 22 
years. He also Indicated he had been employed by Elk Run Coal Company from May 8, 
1995 through January 12, 2000. 

7. The Workers' Compensation Division issued an Order dated January 16, 2002, 
approving Mr. Arthur's claim. The Order found Elk Run Coal Company to be totally 
responsible for the claim. It was also (ound that Mr. Arthur was not entitled to the 
presumption. 

8. Mr. Arthur underwent testing by the Occupational Pneumoconiosis Board on 
February 14, 2002. 'The Board could not make a diagnosiS of occupational 
pneumoconiosis. The Board noted its prior findings of December 18, 1997. Mr. Arthur was 
46 years old at the time of the examination and had been exposed to a dust hazard for 22 
years. The Board noted that chest x-rays showed InsufficIent pleural or parenchymal 
changes to establish a diagnosis of occupational pneumoconiosis. 
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9. By Administrative Law Judge Decision dated December 1, 2003 the Office of 
Judges affirmed the Order of April 5. 2002, granting Mr. Arthur no permanent partial 
disability award for occupational pneumoconiosis. 

10. An Employees' Report of Occupational Pneumoconiosis dated September 14, 
2015, showed Mr. Arthur ceased work on January 13, 2000, due to a disability. He began 
receiving Social Security disability benefits in 2006 due to a knee injury, Mr. Arthur 
indicated he was diagnosed with occupational pneumoconiosis on August 4. 2015 by Dr. 
Hadley. He Ilsted his last employer as Elk Run Coal Company from 1994 through January 
2000, 

11, A Physician's Report of Occupational Pneumoconiosis dated September 14, 
2015 was completed by Jennifer Hadley. D.O. Dr. Hadley first treated Mr. Arthur on August 
4, 2015, whereupon she made a diagnosis of ocoupational pneumoconiosis. Mr. Arthur's 
current complaints Included dyspnea and chronic cough. Dr. Hadley also conducted a 
chest x-ray. The impression was: simple pneumoconiosis, category pip, 0/1 and a left rib 
fracture. On examination she found normal breath sounds and normal heart rate and 
rhythm. . 

12. A dust exposure history form dated September 26, 2015 showed Mr. Arthur 
listed dust exposure at Elk Run Coal Company, Inc., from 1994 to January 13, 2000 .. He 
also listed dust exposure at Toney's Branch from 1991 to 1994. Finally, he risted 
employment with Southern AppalachIan from 1973 to 1984. 

13. Mr. Arthur testified at a deposition held on May 26, 2016. He testlfled regarding 
his work, medical and dust exposure hIstory. The transcript was reviewed In its entirety 
and considered in the rendering of this Decision. 

14. On November 7, 2016, a special hearing was held for the parties to argue their 
respective pOSitions regarding timeliness In fllIng oCC\.lpatlonal pneumoconiosis claims. 

'15. The Old Fund's clos.ing argument dated August 26, 2016 and Mr. Arthur's 
closing argument dated November 17, 2016, were reviewed and considered In the 
rendering of this decision. 

DISCUSSION: 

In order to file an occupational pneumoconiosis claim, W.Va. Code §23-4-1 requires 
that the employee be exposed to the hazards of occupational pneumoconiosis in the State 
of West Virginia over a continuous period of not less than two years during the ten years 
Immediately preceding the date of his last exposure to such hazards, or for any five of 
fifteen years immediately preceding the date of such last exposure. 

Further, the application, under W.Va. Code §23-4-15(b) must be tiled within three (3) 
years after the later of the following events: (a) the day of the last continuous period of sixty 
(60) days during which the employee was exposed to the hazards of occupational 
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pneumoconiosis; or (b) the date a diagnosed impairment was made known to the employee 
by a physician, The law states that, if the claim is not timely flied, the claimant cannot 
receive workers' compensation benefits. 

When a claimant has shown that he or she was exposed to the hazards of 
occupational pneumoconiosis for a period of ten years during the fifteen years immediately 
preceding the date of his or her last exposure, W.va. Code §23-4-8c(b) provides that it Is 
presumed that the claimant's Impairment is due to his/her occupation. This presumption is 
not conclusive. '-, ..~, .. "" 

W. Va. Code §23-4-1 9 proVides that, for all awards made on and after July 1, 2003, 
the resolution of any Issue shall be based upon a weighing of all evidence pertaining to the 
Issue and a finding that a preponderance of the evidence supports the chosen manner of 
resolution. The process of weighing evidence shall Include, but not be limited to, an 
assessment of the relevance, credibility. materiality and reliability that the evidence 
possesses In the context of the issue presented. No issue may be resolved by allowing 
certain evidence to be dispositive simply because it Is reliable and is most favorable to a 
party's interests or position. The resolution of issues In claims for compensation must be 
decided on the merits and not according to any principle that requires statutes governing 
workers' compensation to be liberally construed because they are remedial In nature. If, 
after weighing all of the evidence regarding an Issue, there is a finding that an equal 
amount of evidentiary weight exists for each side, the resolution that Is most consistent wlth 
the claimant's position will be adopted. 

Preponderance of the evidence means proof that something Is more likely so than 
not so. In other words, a preponderance of the evidence means such evidence, when 
considered and compared with opposlng evidence, Is more persuasive or convincing. 
Preponderance of the evidence may not be determined by merely counting the number of 
witnesses, reports, evaluations, or other Items of evidence. Rather, It is determined by 
assessing the persuasiveness of the evidence includIng the opportunity for knowledge, 
information possessed, and manner of testifying or reporting. 

A significant Issue Is raised in this claim regarding the application of W.Va. Code 
§23-4-15(b) in determining the timeliness of the filing of the claim application for 
occupational pneumoconiosis «(lOP") benefits. This section states, inter a[;a: 

To entitle any employee to oompensatlon for occupational 
pneumoconiosis under the provisions of thIs subsection, the 
application for compensation shall be made on the form or 
forms prescribed by the Insurance Commissioner and 
'filed ... within three years' from. and after the last day of the last 
continuous period of sixty days or more during which the 
employee was exposed to the hazards of occupatIonal 
pneumoconiosis or w;thln three years from and after a 
diagnoseq impainnent due to oCGupational pneumoconiosis was 
made known to the employee by a physician and unless filed 
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within the three-year period, the right to compensation under 
this chapter is forever barred, such tIme limitation being hereby 
declared to be a condition of the right and hence 
Jurisdictional... (emphasls"added). 

The language emphasized above was Inserted into this section in 2003. However, 
the West Virginia Legislature has long recognized that OP Is a progressive disease and as 
such may not manifest until a significant time after the employee is no longer exposed to its 
hazards. See Lester v. state Workmens Compensation Commissioner, 242 S.E. 2d 443 
fIN. Va. 1978). In March 1970. W. Va. Code §23-4-15 provided that an application must be 
filed Uwlthln three years from and after the last day of the last continuous period of sixty 
days or more during which the employee. was exposed to the hazards of occupational 
pneumoconiosis". One year later, in 1971, this language was amended to add as a second 
prong "or within three years from and after the employee's occupational pneumoconiosis 
was made known to him by a physician or which he should reasonably have known, 
whichever shall last occurl (emphasis added). It stayed that way until 1995 when the 
gender-neutral terms were Inserted, "or within three years from and after the employee'S 
occupational pneumoconiosis was made known to him or her by a physician or which he or 
she should reasonably have known l whIchever shall last occur" (emphasis added). 

It Is also clear medically that an -employee may be diagnosed with OP without 
actually having pulmonary impairment. Between 1978 and 2003, W. Va. Code §23-4-6a 
provided for an award for a claimant that had OP, but without measurable Impairment 
therefrom. In 2003, the Legislature made substantial changes to the workers' 
.compensation statutes, including amending W. Va. Code §23-4-6a to remove the language 
that provided 20 weeks of benefits (5% PPD award) If the OP Board diagnosed OP without 
measurable pulmonary Impairment therefrom. WhUe OP can be diagnosed from an X-ray 
or MRI, pulmonary Impa!r:ment cannot. It Is only through pulmonary function testing, gas 
transfer or blood gas studies that impalrriient can be diagnosed. 

We find that In amending W.Va. Code §23-4-15(b) and using the term "a diagnosed 
impairment due to occupational pneumoconiosis", It was the intent of the Legislature to 
associate the running of the 3 year statute of limitation with the finding of a measurable 
whole body medical impairment due to occupatIonal pneumoconiosis, This intent is derived 
not only from the language of §23·4-15(b) itself, but from concomitant legislationr as well as 
language removed from §23-4-15(b}. It appears that the ·Ieglslatlve changes made to 
W.Va. Code §23-4-15(b) In 2003 were made as a result of contemporaneous changes to 
W.Va. Code §23-4-6a. The 2003 amendment of §23-5-6a mandated that an employee was 
no longer eligible to receive an award on the mere diagnosis of OP, but was now required 
to have an impairment as a result of OP. The 2003 amendment of W.Va, Code §23-4-6a 
stated In pertinent part: 

[P]rovided, that for any employee who applies for occupational 
pneumoconIosis benefits whose award was granted on or after 
the effective date of the amendment and reenactment of this 
section during the year two thousand three, there shall be no 
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permanent partial disability awarded based solely upon a 
diagnosis of occupational pneumoconiosis It being the intent of 
the Legislature to eliminate any permanent partial disability 
awards for occupational pneumoconiosis, without a speclflc 
finding of measurable Impairment. 

"" .~ ... '-; '.- . 

W.va. Code §23-4-6a *(2016 LexIs Nexls) 

It is determined, given the contemporaneous nature of the legislation, that the Legislature 
changed the provisions for filing an application for OP benefits under §23-4-15(b) in order 
to be consistent with the type of award which could now be granted under §23-4-6a and the 
exclusion of the diagnosis of occupational pneumoconiosis as a basis for an award. 
Therefore, the Legislature changed the statute of limitation and substituted "within three 
years from and after a diagnosed impairment due to occupational pneumoconiosis was 
made known to the employee by a physician and unless flied within the three year periodM 

for "within three years from and after the employee's occupational pneumoconiosis was 
made known to him or her by a physician or which he or she should reasonably have 
known, whichever shall last occur, and was so flied within such three year period". 
Accordingly, the term -Impairment" In §23-4-15{b) is very much entwined with the term 
"Impairment" In §23-4-6a, I.e. Aa speclflc finding of measurable impairment". 

This determination has support. In .t!'le language removed by the LegIslature from 
§23-4-15(b). The language "or which he or she should reasonably have known" has been 
removed from the statute. It Is found that this language has been removed so as to be 
consistent with the concept and language of a measurable impairment. A claimant cannot 
reasonably know1 short of being advised by a physician, as to whether he or she has a 
measurable Impairment. A claimant may reasonably know that he or she Is short of breath 
or can't climb stairs or may have difficulty working due to shortness of breath related to OP, 
but he/she cannot reasonably know whether they have a measurable breathing Impairment 
due to OP unless they are so told bY.!=l ..physiclan. Therefore, it appears that interpreting 
"diagnosed Impairment" under § 23-4-1S(b) 'as functional or vocational impairment does not 
have support In the legislative history or In the language of the statute Itself. 

Another significant issue raised In this litigation is whether the amendments to §23~ 
4-1S{b) changes the burdens and processes Involved with an application for OP benefits. 
The employer asserts this language change has greatly altered the claimant's burden. The 
employer argues that this language has added a requirement on the claimant, which he did 
not have prior to 2003, In order for the claim administrator to rule a claim has been timely 
filed. That Is, In addition to completing' the necessary forms as required by W.Va. Code 
§23-4-15(b}, in those circumstances where a claimant Is filing more than 3 years after his 
date of last exposure, the burden is on the claimant to show that he has an Impairment 
diagnosed by a physician that Is attributable to occupational pneumoconiosis. The 
employer asserts that any claim filed more than 3 years after the date of last exposure 
should be denied as untimely If the claimant falls to present this evidence. 
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Conversely, the claimant argues that the new language merely establishes when the 

3 year statute of limitations begins to run. If an employee is filing an OP claim more than 3 

years after the date of last exposure, and he has not been diagnosed by a physician with 

Impairment due to OP, then this part of the statute does not even come Into consideration. 

Once the claimant files the completed forms as required by W. Va. Code § 23-4-15(b), the 

burden shifts to the employer to determine whether the claim Is timely filed. There is no 

inqulry on the forms relating to whether a physician has diagnosed Impairment due to OP, 

just as there was no inquiry as to whether the claimant "should reasonably have known" 

about the existence of OP under the PrlQ[~!~~e. 


Furthermore, It Is problematIc to require the employee be diagnosed with Impairment 
from OP, rather than merely being diagnosed with the presence of OP, before a claim can 
be considered timely filed. It is and has always been the function of the OP Board to 
determine all medical questions relating to cases of compensation for OP. W.Va. Code 
§23-4-8a(2005). The percentage of permanent disability is determined by the degree of 
medical Impairment that is found by the OP Board. W.Va. Code §2J.4-6a (2005). See 
Fenton Art Glass Co v. W.Va. Offfoe of the Ins. Comm'r, 222 W.Va. 420, 664 S. E. 2d 761 

..
(200B), A claimant has never been required to bear the burden and expense of having ,. 
pulmonary function tests performed and evaluated before filing a claim in order to 
determine if it is timely. The ole did not modify Its application form after 2003 to make this 
type at Information necessary when filing an OP claim. The process has heretofore always 
been such that the claimant had to produce sufficient evidence that he was exposed to the 
hazards of OP and, If not filing within 3 years of the date of last exposure, that he was filing 
with :3 years of when he knew (Informed by a physician) or should have known of the 
existence of the OP. The amount of Impairment was ascertained by the OP Board 
foHowing pulmonary function testing performed by the OP Board. 

There does not appear to be anything significant In the language of the amended 
statute that would evince an intent on the part of the Legislature to require an affirmative 
showing of OP ImpaIrment In those claims that were not flied within :3 years of the date of 
last exposure. The minor differences In the "filing" language between the pre and post 
2003 statutes appears to be stylistic. The prior statute states "unless so filed Within such 
three year period". The 2003 amendment to §23-4-15(b) states "unless filed within the 
three year periodi'. . 

Furthermore, In Syllabus Point 1 of Holdren v. Workers' Compensatlon 
Commissioner, 382 S. E. 2d 531 rN,Va. 1989), an occupatIonal hearing loss claim, the 
West Virginia Supreme Court of Appeals held: "There are two possible dates whioh trigger 
the running of W. Va. Code §23-4-15 (1988), of which the last occurring will be used.. One 
of these dates is the date of last expo.sure. The second possible date is the earlier of either 
the date the claimant was advised of the occupational disease by a physician or the date 
the claimant shOUld reasonably have known of the existence of the occupational disease" 
Holdreo. 382 S.E. 2d at 531. See also, Hannah v. Worf{elS' Compensation Comm'r, 346 
S.E. 2d 757,759-60 CN.Va. 1986). Thus, Ddiscovery" provisions similar to those set forth in 
amended §23-4-15(b) have been held to "trigger the runnIng" of the limitations of the 
statute. There does not appear to be any language contained within the amended statute 
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that changes the above precedent, nor is there any indlcatlon in these minor language 
changes that the Legislature was creating what is essentially a presumption of untimeliness 
which can only be rebutted upon a showing of Impairment due to occupational 
pneu mocon losis. 

Accordingly, it is found that In ~""c-ase-where a claimant has not filed his claim within 
3 years of his date of last exposure, he Is not required by statute to present evidence of 
diagnosed impairment due to OP in order to "kick open" a statute of limitation within which 
he can apply. However, if in the processing or litigation of a claim, evidence shows that the 
claimant has a diagnosed Impairment due to OP. his claim will not be found timely if his 
claim was not filed withIn 3 years of the date his diagnosed impairment was made known to 
him by a physician. In essence, it is found that the diagnosed Impairment provision of §23
4-15(b) does not create a quasl-standi.!'9 to file but Is a statute of limitation upon filing . 

. "" 

Another significant Issue raised In this claim concerns the application of W.Va. Code 
§ 23-4-15b, also amended in 2003. This section, which also addresses the non-medical 
portion oro? clahi'ls, states, Interalia: 

111f a claim for occupational pneumoconiosis Is flied by an 

employee within three years from and after the employee's 

occupational pneumoconiosis was made known to the 

employee by a physicIan;" the Insurance Commissioner, 

private carrfer or self-insured employer, whichever Is applicable, 

shall determine whether the claimant filed his or her application 

within that period ... 

~.Va. Code § 23-4-15b (2010 Replacement Volume) 

(emphasis provided) 


In the 2003 amendment to §23-4-15b, the Legislature, as with the 2003 amendment to §23
4-15(b), deleted the previously used -phrase "'or otherwise should have reasonably been 
known to the employee". However, the IImrtation with respect to a "diagnosed impairment 
due to occupational pneumoconlosls~ which the Legislature had inserted in §23-4-15(b), 
was not Inserted Into §23-4-15b. Obviously, the language in §23-4-15b does not require a 
diagnosed Impairment due to OP by a physician, but rather that a physician has informed 
the claimant that he or she has OP. Thus, there appears to be a conflict between § 23-4
15(b) and §23-4-15b. 

In attempting to reoonclle these c~m~lcting statutes, there are certain rules of 
statutory construction that must be observed. statutes which relate to the same subject 
matter should be read and applied together so that the Legislature's Intention can be 
gathered from the whole of the enactments. Syllabus Pornt 3, Smith v. State Workmen's 
Compensation Comm'" 159 W.Va. 108,219 S.E. 2d 361 (1975)." Syl. pt. 3, Bofey v. Miller, 
187 W.Va. 242.418 S.E. 2d 352 (1992). Accord Sy!. pt. 2, Beckley v. KIrk. 193 W.Va. 258, 
455 S. E.2d 817 (1995) The West VIrginia Supreme Court has stated on numerous 
occasions, "[s]tatutes In pari materia, must be construed together and the legislative 

.......... 
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intention, as gathered from the whole of the enactments, must be given effect." Syl. pt. 3, 
State ex rei. Graney v. Sims, 144 W.va. 72, 105 S.E. 2d 886 (1958). 

It Is found that the Intent of the··"[eglslature In passing and amending § 23-4-15(b) 
was to set forth the application process for occupatfonal pneumoconiosis claims rshal! be 
made on the form or forms prescribed by the Insurance Commissioner) and to set forth the 
statute of limitations governing the consideration of OP applications ("such time limitation 
being hereby declared to be a conditIon of the r.ight and hence Jurisdictional). To the end of 
delineating the statute of limitation the Legislature identffJed two factors which create the 
limitatfon 1) the date of last exposure to the hazards of occupational pneumoconiosis and 
2) the date It was made known to the claimant by a physician that he or she had a 
diagnosed impairment due to occupatioriEII··pneumoconlosls. 

. It is found that W.Va. Code §23-4-15b is not a statute of limitation. Rather, it is 
found that the intent of the Legislature in passing and amending §23-4-15b, was to charge 
the Insurance Commissioner or other Claim Administrator with the duty to make certain 

. deternihia11cilis cased on it clalmant's -appllcatlonfot OP benefits". The statute provides that 
if a claim is filed within 3 years of the date of last exposure. the Insurance Commissioner 
shall determine whether a claimant has been exposed to the hazards of OP for a 
continuous period of not less than 60 days within three years prior to the filing of his or her 
claim, whether in the State of West Virginia a claimant has been exposed to the hazards of 
OP over a continuous period of not less than two years during the ten years immediately 
preceding the date of his or her last exposure and whether there Is sufficient exposure with 
respect to the presumption. The statute further provides that If a claim for OP is filed by an 
employee "within three years .from and after the employee'a occupational pneumoconiosis 
was made known to the employee by a physlclart, the Insurance Commissioner shall 
determine whether the claimant flied his or her application within that period, whether in the 
state of West Virginia a claimant has... be.en exposed to the hazards of occupational 
pneumoconiosis over a continuous period of not less than two years during the ten years 
immediately preceding the date of his or her last exposure and whether there is sufficient 
exposure with respect to the presumption. 

As aforementioned, notably missing from §23·4-15b is the charge or grant of 
authority to the Insurance Commissioner to make determinations with respect to claims 
flIed by an employee "within three years from and after a diagnosed impalnnent due to 
occupational pneumoconiosis was made. Jmown to the employee by a physician". Thus, if 
one were to make a Ifteraf Interpretation o(§·23·4-15b, the conclusion would be reached 
that the Insurance Commissioner has no authority to make determinations with respect 
whether a claim was flied within the statute of limitation of wIthin three years of a diagnosed 
Impairment due to OP. 

In Syllabus point 2 of Sheena H. v. West Vlrg;nJa Office of tho Insurance 
Commissioner, 772 S.E. 2d 317 CN.Va. 2015), the West Virginia Supreme Court of Appeals 
held: '-- ... ,,~ ....-... 
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It is the duty of a court to construe a statute according to Its true 
Intent, and give it such construction as will uphold the law and 
further justice. It is as well the duty of a court to disregard a 
construction, though apparently warranted by the literal sense of 
the words In a statute, When such construction would lead to 
Injustice and absurdity. .......... . 


Sheena H., 772 S.E. 2d at 318. 

It is concluded that It could not have been the Intent of the Legislature to make a speclflc 
change to a statute of limitation and provide the Insurance Commissioner or other claim 
administrator with no authority to act on such change. Interpreting §23-4-15b as only 
applying to the date of last exposure or the date occupational pneumoconiosis was made 
known to the employee, would render the amendment to §23 ..4-15(b), Insofar as it conoems 
a "diagnosed Impairment due to occupational pneumoconlosisD , meaningless. Therefore, it 
is further concluded that the construction of §23-4-15b which permits a review of the date 
occu'patloncil pheum'oCofii6sis was itia~e known·to the' employee, Is·hereln·dlsregarded and 
the construction which permits a review of °wlthln three years from and after a diagnosed 
Impairment due to occupational pneumoconiosis was made known to the employee by a 
physlclanQ Is herein applied. • 

For the above stated reasons, It Is'determined herein that the following principles will 
be applied. 

1} The application for compensation shall be made on the form or forms 
prescribed by the Insurance Commissioner, and filed with the Insurance Commissioner, 
private carrier or self-Insured employer, whichever Is applicable, within three years from 
and after the last day of the last continuous period of sixty days or more during which the 
employee was exposed to the hazards of occupational pneumoconiosIs or within three 
years from and after a diagnosed impairment due to occupational pneumoconiosis was 
made known to the employee by a physician. 

2) A Hdiagnosed impairment due to occup~tional pneumoconiosis" means a 
speclflc finding of measurable Impairment of pulmonary function based on such test results 
that are Identified in W. Va. CSR § 85-20-A. 

3) A finding that a diagnosed Impairment due to occupational pneumoconiosis 
was made known to a claimant by .a. physician triggers the running of the statute of 
limitations set forth In §23-4-15(b). A claimant does not have an affirmative duty to trigger 
the running of the statute of limitations as a pre-condition to filing his appUcatlon for 
compensation. 

The facts of this case are not largely in dispute. Mr. Arthur flied an occupational 
pneumoconiosis claim with the Old Workers' Compensation DivIsion bearing Claim No. 
970058770 with a date of last exposure of May 16, 1997. Mr. Arthur claim was approved 
by the Division on a non-presumptive .P~~~~:. Mr. Arthllr was examined by the Occupational 
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Pneumoconiosis Board on December 18, 1997. The Board, by x-ray, did not make a 
radiologic diagnosis of occupational pneumoconiosis. The Board also· did not find any 
pulmonary or gas transfer Impalrment··.which could be attributed to occupational 
pneumoconiosis. A,Pcordlngly, the Workers' Compensation Division issued an Order on 
February 25, 1998, granting no award because the Board did not make a diagnosis of 
occupational pneumoconiosis. 

Mr. Arthur filed a second occupational pneumoconiosis claim with the Old Workers' 
Compensation Division bearing Claim No. 2002026856 with a date of last exposure of 
January 12, 2000. On January 16, 2002, the Workers' Compensation Division Issued a 
non-medical order approving Mr. Arthur~s,clalm on a non-presumptive basis. Mr. Arthur 
was examined by the Occupational Pneumoconiosis Board on February 14, 2002. The 
Board, by x-ray, did not make a radiologic diagnosis of occupational pneumoconiosis. The 
Board also did not find any pulmonary or gas transfer impairment which could be attributed 
to occupational pneumoconiosis. Accordingly, the Workers' Compensation Division issued 
an Order on April 5, 2002, granting no award because the Board did not make a diagnOSis 
of occupational pneumoc'onioSis~' A' pr9test· to ·thiS· Order was -filed "by Mr;' Arthur:' 'On 
December 1,.2003, the workers' compensation Office of Judges affirmed the Division's 
Order granting no award for OP. --- ..... 

Mr. Arthur flied a new occupational pneumoconiosis claim with the claim 
administrator on October 1, 2015, with the same date of last exposure, January 12, 2000, 
as his previous claim. Mr. Arthur attached to his application a Physicians' Report of 
Occupational Pneumoconiosis completed by Jenlfer Hadley, D. 0., of Valley Health on 
September 4, 2015. Based on her clinical examination of August 4, 2015, and notation that 
lung x-rays had been conducted on August 4, 2015, Dr. Hadley opined that Mr. Arthur had 
contraoted occupational pneumoconiosis. Dr. Hadley stated that It was unknown how long 
Mr. Hadley had been suffering from OP··~md It was unknown whether Mr. Arthur's capacity 
to work had been Impacted by OP. Dr. Hadley further reported that no pulmonary function 
studies or blood gas studies had been performed. Also attached to Mr. Arthur's application 
for benefits were a narrative radiological and an I LO report, both with respect to a ohest x
ray conducted on August 4, 2015, which indicated "simple pneumoconiosis, category pIp, 
0/1". 

On February 2, 2016, the claim administrator rejected Mr. Arthur's application for OP 
benefits on the basis that he had not experienced any additional exposure to the hazards of 
occupational pneumoconiosis since he filed his prior claim with the date of last exposure of 
January12, 2000, bearing Claim No. 2002026846. Therefore, the claim administrator 
considered Mr. Arthur's Instant claim to be a duplicate of Claim 2002026846. and denied 
the instant claim on the basis of no additional exposure. 

It is found that Mr. Arthur has established by a preponderance of evidence and as a 
matter of law that the claim administrator commItted error In rejecting his appllcatJon on the 
basis that his claim Is a "duplicate clalm!!..and that he has not had additional exposure to the 
hazards of occupatfonal pneumoconiosis since January 12, 2000. It Is further found that 
Mr. Arthur's claim for OP benefits has been timely filed based on the principles enunciated 
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herein. The record shows that at the ..time.. Of his 2015 filing and prIor, Mr. Arthur did not 
have a diagnosed impairment due to occupational pneumoconiosis made known to him by 
a physician. As a result of his 2002 application for OP benefits the OP Board found and the 
claim administrator ruled that Mr. Arthur did not have a diagnosis of occupational 
pneumoconiosis and was not entitled to any award for impairment due to OP. At the Ume 
of the Instant filing, while there is evidence suggesting the existence of an occupational 
pneumoconiosis, there is no evidence showing that Mr. Arthur has a diagnosed Impairment 
due to occupational pneumoconiosis. Therefore, as there Is no evldence of OP impairment 
in this case, the statute of Itmltation UJJ9,~[ .S23-4-15(b) has not yet begun to run and Mr. 
Arthur's application for OP benefits must be considered timely. The Insurance 
Commissioner's argument that Mr. Arthur Is required to Initiate the running of the statute of 
limitations under §23-4-15(b}, prior to his applloatlon for benefits, by submitting evIdence of 
a diagnosed Impairment due to OP I Is found to be an incorrect interpretation of the law and 
legIslative Intent. 

H is also found that the claim administrators rejection of Mr. Arthur's application on 
the basis of a "duplicate .clalmn Is an incorrect interpretation of the applicable law and 
legislative intent. In Lester v. State Woi'kmen's Compensatfon Commissioner, 242 S.E. 2d 
443 0/V.Va. 1978), the West Virginia Supreme Court of Appeals dIscussed the legislative 
Intent behind the July 1, 1971 amendment of W.Va. Code § 23-4-15. In Lester, the Court 
noted that the prior version (March 13, 1970) of §23·4-15 provided In pertinent part: "To 
entitle an employee to oompensatlon for occupatIonal pneumoconiosis ... the application .. 
must be ... filed ... with three years from and after the last day of the last continuous period 
of sixty days or more during which the employee was exposed to the hazards of 
occupational pneumoconiosis ... 1969 W.Va. Acts ch. 152". Lester, 242 S.E.2d at 444. The 
amendment effective July 1, 1971 provided in pertinent part: 

To entitle' any employee to compensation for occupational 
pneumonconlosls ... the application ... must be ... filed ... withIn 
three years from and after the last day of the last continuous 
period of sixty days or more during which the employee was 
exposed to the hazards of o'ccupat!onal pneumoconiosis, or 
wIthin three years from and after the employee'S occupational 
pneumoconIosis was made known to him by a physician or 
which he should reasonably have known, whichever shall last 
ocour ... 1971 W.Va. Acts ch.177. 

Lester, 242 S.E.2d at 445, emphasis provided. 

The West Vlrginia Supreme Court described the legislative intent as follows: 

In resolving this ques.tlQn, we must look not only to the 
language of the statutory provisions but also to their purpose. 
Considering the amendments together, the legislature has 
expressly abandoned any fixed and rigid tfme restrictions 
withIn which a claim for occupational pneumoconiosis benefits 
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must be filed and has opted instead for a limitation period 
based on the claimant1s····discovery of the occupational 
disease. The legislature's actions signify an awareness that 
occupational pneumoconiosis may go undetected for a long 
time, for this disease often does not become manifest until 
years after the victim was last exposed to the causes of the 
disease. The amendments also manifest legislative recognition 
of the fact that a fixed and rigid time restriction on the filing of a 
claim would occasionally result In a harsh and unjust result. It 
would serve as a trap for-.fhe-unwary worker whose claim would 
be barred for an Injury which was unknown to him at the time 
filing was required. A set time limitation could conceIvably lapse 
before the symptoms of this Insidious disease became evident 
or before the disease results In disability. It was just this kind of 
result the legislature expressly sought to prevent. 

Lester, 242 S. E. 2d at 445 
~ "~' '. 

The Court further stated: "The necessary Implication arising from the history and 
purpose of the liberalizing amendments Is a legislative Intent to ensure that workers who 
have contracted occupational pneumoconiosis shall have reasonable opportunity, after 
leamlng of Its presence, to present. a claim for benefits". Lester, 242 S.E. 2d at 446 
(emphasis provided). 

It Is evident from the above history and statutory language that there are two distinct 
statute of limitations for the filing of 01'_~p'plicBtions: 1) within three years of date of last 
exposure or 2) within three years occupational pneumoconiosis was made known or 
reasonably should have been made known. In light of the conjunctive lIor" present in the 
statute, as well as the specific legislative Intent expressed by the July 1, 1971 amendment 
as to the concern for undetected disease and the "harsh and unjust resulf' of a fixed time 
constrIction, It Is concluded that It wae not the intent of the Legislature to require that a 
claimant show additional exposure to the hazards of OP as a precondition to filing under 
the second prong if a claimant was outside of the three years from the date of last 
exposure. The "harsh result" of such an application would be to limit a clamant who does 
not have additional exposure to the same time limitation as that provided in the nrst prong. 
In other words, a claimant who files outside of the three years of the date of last exposure 
and has no additional exposure I would be estopped from the beneficent and clear purpose 
of the second or ndlscovery" prong of limitation, and It Is determined this statute should not 
be Interpreted in that manner. 

It is found that the current statute, §23-4-15(b), does not significantly change the 
structure or Intent of the statute as compared to the 1971 amendment. Section 23-4-15(b) 
still utilizes the conjunctive "or" between·the two separate limitation prongs of the statute. 
The first prong stili utilizes a *date of last exposure" to begin the running of its three-year 
limitation. The second prong remains a discovery based limItation, albeit a discovery of 
"diagnosed impairment" and no longer when "occupational pneumoconiosis was made 
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known to the employee". Accordingly, it is concluded that there is nothing in the current 
language of §23-4-15(b) which would require a showing of additional exposure to the 
hazards of occupational pneumoconiosis as a pre-condition to filing under the second or 
discovery prong of the statute in those··e!alms where a claimant Is filing outside of three 
years from the date of last exposure. It appears to stili be the Intent of the Legislature to 
protect a worker who has been exposed to the latent hazards of occupational 
pneumoconiosis from a fixed and rigid time restriction. 

It is further found that W.va. Code §23-4-15b does not provide abasis to require a 
showing of additional exposure to file under the discovery of diagnosed Impairment prong 
of §23-4-15(b). West Virginia Code §23-4-15b states in pertlnent part 

If a claim for occupatfonal pneumoconiosis beneffts Is 
ntad by an employee within three years from and after tha last 
day of the last continuous period of sixty days' exposure to the 
hazards of occupatIonal pneumoconiosis, the Insurance 
Commissioner, private carrIer or self-Insured employer, 
whichever is applicable, shall determine whether the claimant 
was exposed to the hazards of occupational pneumoconiosis for 
a continuous period of Jl.9~ less than sixty days while In the 
employ of the employer within three years prior to the filing of 
his or her claim, whether In the State of West Virginia the 
claimant was exposed to such hazard over a continuous period 
of not less than two years during the ten years Immediately 
preceding the date of his or her last exposure to the hazard 
and whether the claimant was exposed to the hazard over a 
period of not less than ten years during the fifteen years 
immediately preceding the date of his or her last exposure to the 
hazard. If a claim for occupational pneumooonlosis benefits Is 
DIed by an employee within three years from and after the 
employee's occupational pneumoconiosis was made known to 
the employee by 8 physician, the Insurance CommIssioner, 
private carrier or self-Insured employer, Whichever is 
applicable, shall determine whether the claimant filed his or 
her application within that period and whether in the State of 
West Virginia the claimant was exposed to the hazard over a 
continuous period of not less than two years during the ten 
years immediately precedIng the date of last exposure to the 
hazard and whether the claimant was exposed to the hazard 
over a period of not less than ten years during the fifteen years 
Immediately preceding the date of last exposure to the 
hazard .... 

W.Va. Code §23-4-15b (2010 Replacement Volume), emphasis provided. 
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As has been previously found and stated herein, §23-4-15b is not a statute of limitation but 
a charge to the claIm administrator to-·make· certain determinations based on a claimant's 
application for OP benefits. The statute draws a clear distinction between what a claim 
administrator is to do with an application filed within three years of date of last exposure 
and what a claim administrator Is to do with a claim filed within three years occupational 
pneumoconiosis was made known to an employee. Significantly, if an OP application Is 
flied within three years from and after OP Is made known to a claimant, the claim 
administrator is charged with determining whether the claimant filed within this period, 
whether In West Virginia he/she has continuous exposure for two years out of the ten years 
preceding the date of last exposure and ·whether the facts create the presumption. The 
claim administrator Is not charged and has no authority under the discovery prong to 
determine whether a claimant has had sIxty days of continuous additional exposure even if 
he/she is outside of three years from the date of last exposure. Clearly, the charge to a 
claim administrator Is different alf a claimd is being filed within three years from his date of 
last exposure than "If a claim" Is being filed within three years of occupational 
pneumoconiosis being made known. Accordingly, it is concluded that there Is no language 
oontalned within §23-4-15b which grants a claim administrator authority to deny an 
application for OP benefits under the discovery prong on the basis that it is a "dupllcaten 

olalm due to lack of additional exposure. 

Furthermore, the finding and concept of a duplicate claim is contrary to W.Va. Code 
§23-4-Bc(e). West Virginia Code §23-4-8c(e) specifically permits the filing of a new claim 
after a prior occupational pneumoconiosis claim had been denied because the Board did 
not find that the claimant suffered from OCCUpational pneumoconiosis. It states as foUows: 

In the event that a clairTijmt receives a final decision that he or 
she has no evidence of' occupational pneumoconiosis, the 
claimant is barred for a period of three years from the date of 
the Occupational Pneumoconiosis Board's decision or until his 
or her employment with the employer who employed the 
claimant at the time designated as the cla.imant's last date of 
exposure In the denied claim has terminated, whichever is 
sooner, from the filing a new claim or pursuing a previously flied, 
but unruled upon,claim for occupational pneumoconiosIs or 
requesting a modlficatioifofany prior ruling finding him or her 
not to be suffering from occupational pneumoconiosis. For the 
purposes of this subsection, a claimant's employment shall be 
considered to be terminated If, for any reason, he or she has not 
worked for that employer for a period In excess of ninety days. 
Any previous filed, but not ruled upon, claim shall be 
consolidated with the claim in which the Board's decision is 
made and shall be denied together with the decided claim. The 
prOVisions of this subsection shall not be applied in any claim 
where doing so would, In and of itself, later cause a claimant's 
olaim to be forever barred by the provisions of section fifteen of 
this article. 
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W. Va. § 23-4-8c(e) (2010 Replaoement Volume), emphasis 
provided. 

Under the plain language of thIs statute, it is found that a claimant is not prohibited 
from filing a claim for occupational pneumoconiosis even if there has been no subsequent 
hazardous dust exposure. Furthennore, this section "shall not be appliedu in such a 
manner where the claimant would be "forever barred" from filing a claim. Given the 
progressive nature of occupational pneumoconiosis and the latency of detection, 11 Is found 
that it is the intention of the Legislature to protect a claimant's right to file a new claim under 
the "diagnosed Impairmenf portion of § 23-4-15(b) even if there has been no subsequent 
exposure to hazardous dust. 

For the above stated reasons,Jt..I~90ncluded that Mr. Arthur's application for OP 
benefits does not constitute a duplloatlve claim as the "discovery of diagnosed impalrmenf 
prong of § 23-4-1S(b) does not require a showing of additional exposure to the hazards of 
occupational pneumoconiosis. Accordingly. Mr. Arthur has timely filed his application for 
OP benefits under § 23-4e 15(b). 

','CONCLUSIONS OF LAW: 

It is found that the Claim Administrator erred as a matter of law in rejecting Mr. 
Arthur's application for OP benefits orl"' the basis that he did not have any additional 
exposure to the hazards of occupational pneumoconiosis since January 12, 2000 and that 
his application was considered to be a duplicate claim. 

It Is found that Mr. Arthur has shown by a preponderance of the evidence, and as a 
matter of law, that his application for OP benefits is timely. 

Acoordingly, it is hereby ORDERED that the Claim Administrator's Order dated 
February 2, 2016, rejecting Mr. ArthLir's 'application for OP benefits, Is REVERSED with 
directions to find his application for benefits timely and to issue a non~med'cal ruling 
oonslderlng the hazardous exposure information contained within Mr. Arthur's applioation. 

~ ... -...  ~ 
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APPEAL RIGHTS: 

Under the provisions of W.Va. Code §23-5-12, any aggrieved party may file a written 
appeal within thirty (30) days after receipt of any decision or action of the Admlnistratlve 
Law Judge. The appeal shall be filed with the Board of Review at P.O. Box 2628, 
Charleston. WV. 25329. 

Date: January 31, 2017 

f ::1::~~.1!1::t1g
J. Mnrty Mazezka 

Adminisll:atI~"t l.AW luds.'C 

JMM:lkc 

cc: 	 RICHARD L ARTHUR 
PATRICK K. MARONEY - COUNSEL FOR CLAIMANT 
NOAH A BARNES - COUNSEL FOR INSURANCE COMMISSION 
ELK RUN COAL COMPANY INC 
WVOIC-THE OLD FUND 
HEALTHSMART CASUALTV CLAIMS SOLUTION/OIC 
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Date: January 31 t 2017 ......... " .. 


The Claimant's protest to the Claims AdminIstrator's order of February 2, 2016, regarding 
OCCUPATIONAL PNEUMOCONIOSIS NON-MEDICAL FINDING . 

..... ...... ........ 

EVIDENCE SUBMITTED: 

Claimant Evidence 

Document Type: Not Specified 
Document Date: 512612016 
Submit Date: 6/612016 
Author: Deposition 1Richard Arthur 

-. -. "'-

EVIDENCE SUBMITTED: 

Insurance Commission Evidence 

Document Type: Not Specified 
Document Date: 5fi/1997 
Submit Date: 5120/2016 -----.-
Author: Xray Report 1Beck/ey Radiology 

Associates 

Document Type: Not Specified 
Document Date: 1211811997 
Submit Date: 5120/2016 
Author: Pulmonary Evaluation> St. Francis 

Document Type: Not Specified - --- >-

Document Date: 212511998 
Submit Date: 5/20/2016 
Author: CAO I WVSEP 

Document Type: Not Specified 
Document Date: 1011812001 
Submit Date: 512012016 
Author. Xray (Chest) (Princeton Community 

Hospital 

Document Type: Not Specified 
Document Date: 10/1812001 
Submit Date: 512012016 
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Author: Pulse Oximeter I Nancy Hodge 

Document Type: Not Specified 
Document Date: 10/19/2001 
Submit Date: 512012016 
Author: Employee's Report of OP 

Document Type: Not Specified 
Document Date: 2114/2002 
Submit Date: 5/20/2016 
Author: OP Board Findings 

Document Type: Not Specified 
Document Date: 12116/2002 
Submit Date: 5/20/2016 
Author: CAOIWVBEP 

Document Type: Not Specified 
Document Date: 1211/2003 
Submit Date: 5/20/2016 
Author: ALJ I J. Stephen Max 

-...-...... __ .. 
Document Type: Not Specified 
Document Date: 9/14/2015 
Submit Date: 5/20/2016 
Author: Application for OP Benefits 

Document Type: Not Specified 
Document Date: 21212016 
Submit Date: 5/2012016 
Author: CAO I Health Smart ....- ... 

ClOSING ARGUMENTS; 

Party Submitted: Claimant 
Letter Date: 11/17/2016 
Party Submitted: Insurance Commission 
Letter Date: 8126/2016 

HEARING TRANSCRIPTS: 

Hearing Date: 11flf2016 
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