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PETITION FOR REVIEW 

STATEMENT OF THE CASE 

The petitioner, Lester Pennington, Jr., was employed as an underground coal miner for 

approximately 24.5 years. The record will reflect that Mr. Pennington previously filed four 

applications for occupational pneumoconiosis with the Workers' Compensation Division. He 

was examined by the Occupational Pneumoconiosis Board on four separate occasions, they are 

as follows: 

CLAIM DATE OF X-RAY IMPAIRMENT YEARS OF 
NUMBER EXAM DIAGNOSIS EXPOSURE 

850018570 3110/1987 No No 13 

900019489 9/11/1990 No No 17 

930062421 9/1011994 No No 20 

2001003946 10/31/2000 No No 24.5 

All four clrums were ruled compensable subject to the presumption clause ofWest 

Virginia Code §23-4-8c(b). However, as noted, on each claim the Occupational Pneumoconiosis 

Board did not make an x-ray diagnosis, nor did they find any pulmonary impairment attributed to 

his exposure to hazardous dust. Accordingly, as of the date of the last Occupational 

Pneumoconiosis Board's exam on October 31, 2000, the Occupational Pneumoconiosis Board 

found that he did not suffer from occupational pneumoconiosis. As such, he would have the 

right to file a new claim. 

Mr. Pennington last worked on August 19, 1997, and has not been exposed to 

occupational dust since that time. Mr. Pennington fIled the current claim for occupational 

pneumoconiosis (JCN: 2016008333). The Physician's Report ofOccupational Pneumoconiosis, 



completed by Dr. Randall Walters, dated June 10,2015, diagnoses the petitioner as having 

occupational pnelunoconiosis. This was a new diagnosis of occupational pneumoconiosis. 

The Claims Administrator, by Order dated January 25, 2016, ruled his claim as a 

"duplicate claim" and rejected it on that basis. He subsequently protested that Order. 

The record in this case clearly demonstrates that the Claims Administrator's Order dated 

January 25,2016, which rejected the petitioner's claim for occupational pneumoconiosis, was 

clearly erroneous and not supported by the facts of the case or the applicable law. As such, the 

Office of,Judges' Decision of February 14, 2017, which found the petitioner timely fIled his 

claim should be affirmed. 

ISSUES 

Did the Board of Review err as a matter of law and fact in reversing the Decision of the 

Administrative Law Judge dated February 14, 2017? 

ARGUMENTS AND POThITS OF AUTHOIDTY 

West Virg;inia Code §23-4-8(c)(a) states, in part, that the Occupational Pneumoconiosis 

Board shall make a written report "of its findings and conclusions on every medical question in 

controversy." Furthermore, subparagraphs (c)(1) of that statute mandates that the Board 

determine whether or not the petitioner has contracted occupational pneumoconiosis and, if so, 

the percentage ofpermanent disability resulting therefrom. Accordingly, the Occupational 

~neumoconiosis Board has the sole authority to determine whether or not Mr. Pennington had an 

x-ray diagnosis of occupational pneumoconiosis and what percentage ofpermanent impairment, 

if any, he suffered from that disease. In order to file a claim for occupational pneumoconiosis in 

the State of West Virginia, the petitioner must meet the jurisdictional requirements of West 

Virginia Code §23-4-1(b) and the statute of limitations as set forth in §23-4-1S(b). 
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West Virginia Code §23-4-1(b) states, in part, as follows: 

"That compensation shall not be payable for the disease of 
occupational pneumoconiosis, or death resulting from the disease, 
unless the employee has been exposed to the hazards of 
occupational pneumoconiosis in the State of West Virginia over a 
continuous period ofnot less than two years during the ten years 
immediately preceding the date ofhis or her last exposure to such 
hazards, for any five ofthe fifteen years immediately preceding the 
date ofhis or her last exposures." 

West Virginia Code §23-4-15(b) sets forth the time restrictions for ftling a claim for 

occupational pneumoconiosis. In part, the statute requires the petitioner to file a claim using the 

prescribed forms, within three years ofhis last date ofexposure to the hazards of occupational 

pneumoconiosis, or within three years from and after a diagnosed impairment due to 

occupational pneumoconiosis was made known to the employee by a physician. 

Mr. Pennington clearly met the jurisdictional requirements of the statute to file his current 

claim for occupational pneumoconiosis benefits. Once that determination was made, the Claims 

Administrator had the statutory duty to refer the petitioner to the Occupational Pneumoconiosis 

Board for an examination. Parker v. WCC, 1.14 W.Va. 181,324 S.E.3d 142 (1984); Godfrey v. 

State Workmen's Compensation Comm'r 166 W.Va. 644,276 S.E.2d 802 (1981). 

The language ofthese two statutes are devoid of any language which prohibits a 

petitioner from filing multiple claims for occupational pneumoconiosis. There is no requirement 

that a petitioner must have subsequent exposure to fIle a new claim. As such, the Claims 

Administrator's "duplicate claim" is simply not supported by the statutory law under the 

workers' compensation statute. As noted previously, the Occupational Pneumoconiosis Board is 

the final authority as to whether the petitioner has an x-ray diagnosis ofoccupational 

pneumoconiosis and whether or not he had any impairment from that disease. 
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If a petitioner is diagnosed by the Occupational Pneumoconiosis Board as having 

occupational pneumoconiosis without impairment, West Virginia Code §23-4-8(c)(e) 

specifically sets forth the time limits in which the petitioner can file a subsequent occupational 

pneumoconiosis claim. 

It states as follows: 

"In the event that a petitioner receives a final decision that he or 
she has no evidence of occupational pneumoconiosis, the petitioner 
is barred for a period of three years from the date ofthe 
Occupational Pneumoconiosis Board's decision or until his or her 
employment with the employer who employed the petitioner at the 
time designated as the petitioner's last date of exposure in the 
denied claim has tenninated, whichever is sooner, from filing a 
new claim or pursuing a previously filed, but unruled upon, claim 
for occupational pneumoconiosis or requesting a modification of 
any prior ruling finding him or her not to be suffering from 
occupational pneumoconiosis. For the purposes of this subsection, 
a petitioner's employment shall be considered to be terminated if, 
for any reason, he or she has not worked for that employer for a 
period in excess ofninety days. Any previously filed, but unruled 
upon, claim shall be consolidated with the claim in which the 
board's decision is made and shall be denied together with the 
decided claim. The provisions of this subsection shall not be 
applied in any claim where doing so would, in and of itself, later 
cause a petitioner's claim to be forever barred by the provisions of 
section fifteen of this article. " [emphasis added] 

This statue specifically states that if there is not a diagnosis of occupational 

pneumoconiosis from the Occupational Pneumoconiosis Board, a petitioner is barred for three 

years to file a new claim, at his or her election, or to file a modification petition of any prior 

ruling finding him or her not suffering from occupational pneumoconiosis. 

In this case, as previously noted, Mr. Pennington filed four previous occupational 

pneumoconiosis claims which were all held compensable and that he had met the statutory 

requirements ofbeing exposed to the hazards ofoccupational pneumoconiosis. The 

Commissioner essentially argues that the doctrine ofres judicata should be applied because of 
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Mr. Pennington's prior occupational pneumoconiosis claims. As stated previously, Mr. 

Pennington would not be barred from filing the current claim. The statutes clearly permit the 

filing ofnew claims without the requirement of subsequent exposure. Assuming, arguendo, that 

res judicata is applicable, it has been held by the Supreme Court that this doctrine is not rigidly 

enforced in workers' compensation cases where to do so would defeat the ends ofjustice. White 

v. SWCC, 164 W.Va. 284, 262 S.E.2d 752 (1980). Furthermore, the petitioner would argue the 

doctrine ofres judicata would bar the Claims Administrator from denying the claim since the 

claim had previously been ruled compensable in his four prior claims. 

The Memorandum Decisions in Tucker v. Consolidation Coal Company, No. 12-1169 

(2014), and Scott v. Pine Ridge Coal Company, No. 12-0739 (2014) are clearly in conflict with 

the statutory citations and should not be given weight over the other cases set forth in this Brief 

CONCLUSION 

The Board ofReview's ruling was a clear and utter disregard of the plan statutory 

language in the aforesaid Sections of the West Virginia Code. Its decision must be reversed, and 

the claim ruled compensable with directions to refer the petitioner to the Occupational 

Pneumoconiosis Board for an examination. 

LESTER PENNINGTON, JR 
BY COUNSEL 

MARONEY, WILLIAMS, WEAVER 
& PANCAKE, PLLC 

POST OFFICE BOX 3709 
CHARLESTON, WEST VIRGINIA 25337 
304-346-9629 

ilL----
BY~____~~~~________________ 

ROBERT M. WILLIAMS, (WVSB #4068) 
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