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STATE OF WEST VIRGINIA NOV 062017 
WORKERS' COMPENSATION BOARD OF REVIEW RECEIVED 

'IN OFFICES OF THE INSURANCE COMMISSIONER (OIC), 
Appellant 

Appeal No: 2051862 
v. JCN: 2016008333 

DLE 08/18/1997 
LESTER PENNINGTON, JR. 
and MOUNTAINEER COAL COMPANY, 

Appellees 

ORDER 

The following case is an appeal by the ole from an order of the Workers' 

Compensation Office of Judges dated February 14, 2017, which reversed the claims 

administrator's order dated January 25, 2016, rejecting the claim, and the Administrative 

Law Judge remanded the claim to the claims administrator with directions to find the 

application for benefits timely and to issue a non~medical ruling concerning the 

claimant's exposure to abnormal dust based on the date of last exposure of August 18, 

1997. 

The Workers' Compensation Board of Review has completed a thorough 

review of the record, briefs, and arguments. As required, the Workers' Compensation 

Board of Review has evaluated the decision of the Office of Judges in light of the 

standard of review contained in West Virginia Code § 23-5-12, as well as the applicable 

statutory language as interpreted by the West Virginia Supreme Court of Appeals, 

Upon our review of this case, we have determined to reverse the decision of the Office 

of Judges, as the substantial rights of the ole have been prejudiced. 



LESTER PENNINGTON, JR. Appeal No. 2051862 

FINDINGS OF FACT: 

The Board adopts the Office of Judges' order's Findings of Fact with the 

following modifications: 

1. 	 In Finding of Fact No.1, "on September 24, 2015" is modified to "in September of 

2015." 

2. 	 In Finding of Fact No. 18, "3.37" is modified to "3.67" and "3.17" is modified to 

"3.14." 

3. 	 In Finding of Fact No. 21, "September 9, 1994" is modified to QSeptember 6, 

1994." 

4. 	 In Finding of Fact No. 22, the evidence is in the electronic claim file under the 

date of June 23,2015. 

5. In Finding of Fact No. 23, "June 10, 2016" is modified to "June 10, 2015." 

DISCUSSION: 

The Board finds the Office of Judges' order's analysis and conclusions 

were affected by error of law and clearty wrong in view of the reliable, probative and 

substantial evidence on the whole record. The claims administrator rejected the claim 

because it considered the claim to be a duplicate of a prior claim (2001003946) and the 

claimant had no additional exposure. The Administrative Law Judge reversed and 

found the claimant is not barred from filing this claim with the same date of last 

exposure as a prior claim, since he has not been informed that he has a diagnosed 

impairment due to occupational pneumoconiosis. 
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The Board finds that the claim must be rejected based upon West Virginia 

Code § 23-4-15(b), which provides as follows: "To entitle any employee to 

compensation for occupational pneumoconiosis under the provisions of this subsection, 

the application for compensation shall be made on the form or forms prescribed by the 

Insurance Commissioner, and filed with. th,e Insurance Commissioner, private carrier or 

self-insured employer, whichever is applicable, within three years from and after the last 

day of the last continuous period of sixty days or more during which the employee was 

exposed to the hazards of oCGupational pneumoconiosis or within three years from and 

after a diagnosed impairment due to occupational pneumoconiosis was made known to 

the employee by a physician and unless filed within the three-year period, the right to 

compensation under this chapter is forever barred, such time limitation being hereby 

declared to be a condition of the right and hence jurisdictional, or, in the case of death, 

the application shall be filed by the dependent of the employee within two years from 

and after the employee's death, and such time limitation is a condition of the right and 

hence jurisdictional." 

In an occupational pneumoconiosis claim that does not involve a death, 

the claimant must satisfy one of the following criteria: (1) file the claim within three years 

from and after the last day of the last continuous period of sixty days or more during 

which the claimant was exposed to the hazards of occupational pneumoconiosis, or (2) 

file the claim within three years from and after a diagnosed impairment due to 

occupational pneumoconiosis was made known to the claimant by a physician. Neither 
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of these criteria has been met in this claim. Therefore, the rejection of the claim must 


be reinstated. 


CONCLUSIONS OF LAW: 


Accordingly, it Is hereby ORDERED as follows: 

1. 	 The order of the Workers' Compensation Office of Judges dated February 14, 

2017, is REVERSED and VACATED. 

2. 	 The claims administrator's order dated January 25, 2016, is REINSTATED 

insofar as it rejected the claim, but the claims administrator's reason for the 

rejection of the claim is not adopted. 

From any final decision of the Board, including any order of remand, an 

application for review may be prosecuted by any party to the Supreme Court of Appeals 

within thirty days from the date of this order. The appeal shall be filed with Rory L. 

Perry, II, Clerk of the West Virginia Supreme Court of Appeals, 1900 Kanawha 

Boulevard, East, Charleston, West Virginia 25305. 

DATED: November 2,2017 

I? 1..,.1 ". ..Jt .. 
~w. rluck - ~ j1ftuc.k , 

. RIta Hedrick-HerrnfCktChalrperson 

cc: wvalc 
B. ALLEN CAMPBELL 
LESTER PENNINGTON, JR. 
J. ROBERT WEAVER 
MOUNTAINEER COAL COMPANY 
HEAL THSMART CASUALTY CLAIMS SOLUTIONS 
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STATE OF WEST VIRGINIA 

WORKERS' COMPENSATION OFFICE OF JUDGES 


IN THE MAnER OF: 
JCN: 2016008333 

Lester Pennington, Jr., 
CLAIMANT DLE: 08/18/1997 MWWPPLLC 

and 

Mountaineer Coal Company, RECEIVED 
EMPLOYER 

And 

The Offices of the Insurance CommisSioner of West Virginia 
In Its capacity as administrator of The Old Fund 

DECISION OF ADMINISTRATIVE LAW JUDGE 

PARTIES: 

Claimant, Lester Pennington, Jr., by counsel, J. Robert Weaver 
Employer, Mountaineer Coal Company. without counsel 
WVOIc..Old Fund, by counsel, B, Allen Campbell 

ISSUE: 

The claimant protested the Claim Administrator's Order of January 25. 2016, which 
rejected the claim for occupational pneumoconiosis, because it Is a duplicate claim. 

DECISION: 

It is hereby ORDERED the Claim Administrator's Order of January 25, 2016, is 
REVERSED and it is found that the claimant is not barred from filing this claim with the 
same date of last exposure as a prior claim, since he has not been informed that he has a 
diagnosed Impairment due to occupational pneumoconiosis. This claim Is remanded to the 
claim administrator with directions to find the application for benefits timely, and to issue a 
non-medical ruling concerning the claimant's exposure to abnormal dust based on the date 
of last exposure of August 18, 1997, 
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RECORD CONSIDERED: 

See attached record considered. 

FINDINGS OF FACT: 

1. The claimant filed a claim for Workers' Compensation benefits on September 
24, 2015 for occupational pneumoconiosis, which claim was rejected by Claim 
Administrator's Order dated January 25, 2016. The Order stated that the listed date of last 
exposure was May 21, 1998 on the application, and it was determined that there was no 
additional exposure to the hazards of occupational pneumoconiosis since filing cla'im 
2001003946 for occupational pneumoconiosis. The claimant protested this Order. 

2. In the Employee's Report of Occupational Pneumoconiosis in claim 
850018570, dated August 22, 1984, the claimant reported that he was exposed to 
hazardous dust from October 11, 1973 through August 21, 1984 while working for W~P 
Coal Company. 

3. In the Physician's Report of Occupational Pneumoconiosis in claim 850018570, 
dated August 22, 1984, Dr. Carbonel diagnosed the claimant with OP at Holden Clinic. 

4. In the Employer's Report of Occupational Pneumoconiosis dated September 
26, 1984, it stated that the claimant worked for W-P Coal Company from October 17, 1973 
to September 26, 1984 as a miner operator. 

5. In the March 10, 1~7 Occupational Pneumoconiosis Board Findings In claim 
850018570, the Board reported that they could not make a diagnosis of occupational 

, pneumoconiosis. The claimant, a 38 year old coal miner, was exposed to a dust hazard for 
approximately 13 years. The Board reported the claimant's medical record reveals that he 
ceased work when he was cut off In August, 1986. The claimant reports shortness of breath 
of five years duration and a chronic cough of five years productive of gray spl,ltum. He had 
back Injuries in 1973, 1917, and 1981. Physical examination showed the claimant in fair 
general clinical condition. He was not in any respiratory distress at rest and the chest cage 
was well formed. There were no rales or wheezing. Heart sounds were of good quality with 
no murmurs. X-ray interpretations: stereoscopic studies of the chest reveal no definite 1 

evidence of a nodular fibrosis and no ~v~dence of an occupational pneumoconiosis. 

The Board's pulmonary function study report was attached to the Board's findings. 
Pre-bronchodilator studies were as follows: FVC of 4,34 or 65%; FEV1 of 3.55 or 70%; 
FEV1/FVC of 87%. The diffusion study was not reported. The Board noted the claimant 
was a non-smoker. 
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6. In the September 14, 1989, Employee's Report of OP - in claim 900019489, 
the olaimant reported that he was exposed to hazards of occupational pneumoconiosis 
from Ootober 17,1973 to September 14,1989, while working forW P Coal Company. 

7. In the December 11, 1989 Employer's Report of OP - in claim 900019489, 
the employer reported that the claimant began working for Sang Branoh Mining Inc. on 
October 1, 1988, as a Miner Operator. The claimant while employed with Sang Branch, 
was exposed to minute particles of dust for a continuous period of not less than sixty days. 
His last day of exposure was on November 15, 1989. 

8. In the September ii, 1990, Occupational Pneumoooniosis Board Findings in 
claim 900019489, the Board reported that the olalmant, a 41 year old ooal miner, was 
exposed to a dust hazard for approximately 17 years. The Board reported the claimant's 
medloal record reveals that he ceased work when he was cut off In November, 1989. The 
claimant reports shortness of breath of seven to eight years duration and a chronic cough 
of seven to eight years productive of black sputum. Physical examination showed the 
claimant in fair general clinioal condition. He was not In any respiratory distress at rest and 
the chest cage was well formed, There were no rales or wheezing. Heart sounds were not 
remarkable. X-rays Interpretation revealed no evidence of a nodular fibrosis and no 
indication of an occupational pneumoconiosis, There was no change in appearance from 
the OP Board study of March 9, 1987, 

The Board's pulmonary function study report was attached to the Board's findings. 
Pre-bronchodilator studies were as follows: FVC of 4.29 or 101%; FEV1 of 3.47 or 102%; 
FEV1/FVC of 81 %. The diffusion study was not reported. The Board noted the claimant 
was anon-smoker. 

9. An Employees' Report of Occupational Pneumoconiosis, in olalm 
9300062421, was filed on April 26, 1993. The document was illegible and unable to be 
deciphered. 

10. A Physician's Report of Occupational Pneumoconiosis, in claim 9300064241, 
was filed on April 26, 1993. The document was Illegible and unable to be deciphered. 

11. An Employer's Report·· of Occupational Pneumoconiosis, in claim 
9300062421, was filed on April 26, 1993. The document was illegible and unable to be 
deciphered. 

12. In the September 10, 1994, Occupational Pneumoconiosis Board Findings in 
claim 9300062421, the Board reported that they could not make a diagnosis of 
occupational pneumoconiosis. The date of last exposure was noted to be May 21, 1993. 
The Board reported that the claimant, a 45 year old coal miner has been exposed to a dust 
hazard for approximately twenty (20) years. The Board reported the claimant's medical 
record reveals that he ceased work when he was cut off in November, 1993. The claimant 
reported shortness of breath of 7-8 years duration with a chronic cough for 7-8 years 
productive of gray and black sputum. He was examined by the Occupational 
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Pneumoconiosis Board March 1967 and September 1990, and there was insufficient 
evidence to support a diagnosis ofo~c~patlonal pneumoconiosis. Physical examination 
showed the claimant in fair general clinical condition. He was not In any respiratory distress 
at rest and the chest cage was well formed. There were no murmurs present and there 
were no rales or wheezing. X-rays Interpretation of the chest were made In a poor degree 
of Inspiration despite repeated attempts. This apparently Is related to the patient's body 
habitus. The Occupational Board's previous study of March 7, 1987 as well as September 
11, 1990, were reviewed and considered. The current examination, again shows insufficient 
pleural or parenchymal changes to establish the diagnosis of occupational 
pneumoconiosis, 

The Board's pulmonary function study report was attaohed to the Board's findings. 
Pre-bronchodilator stUdies were as follows: FVC of 3.36 or 86%; FEV1 of 2.55 or 76%; 
FEV1/FVC of 76%. The diffusion study was not reported. The Board noted the claimant 
was a non-smoker. 

13. By Claim Administrator's Order dated October 4, 1994, no award was 
granted, because the Board did not make a diagnosis of occupational pneumoconiosis. 

14. By Administrative Law Judge Declsfon, dated May 18, 1997, the Division's 
Order of October 4, 19941 was affirmed. 

15. The claimant flied an Employee's Report of Occupatlonal Pneumoconiosis In 
claim 2001003946, on July 17, 2000. He reported that his last day of exposure to hazards 
of occupational pneumoconiosis was on August 18, 1997, and that was the day he ceased 
work. He reported two previous work-related Injuries, On August 18, 1997, he injured his 
neck and left shoulder and on November 1·,1996, he injured his neck and back, 

16. On July 19, 2000, Dr. Ulysses Agas completed a Physician's Report of 
Occupational Pneumoconiosis. 

17. On September 28, 2000, the employer flied a protest to the September 28, 
2000, non-medioal Division's Order, In claim 2001003946. 

18. In the October 31, 2000,. Occupational Pneumoconiosis Board Findings In 
claim 2001003946, the Board reported that they could not make a diagnosis of 
occupational pneumoconiosis. The Board reported that the claimant, a 51 year old coal 
miner has been exposed to a dust hazard for approximately 24.5 years. The claimant 
reported shortness of breath for fifteen (15) years, chronic cough for fifteen (15) years 
productive of gray sputum. He also reported wheezing for fifteen. He had a back'injury in 
the 1970's, 1980's, and 1990's. He had Injuries to both knees !n 1990's and left knee 
surgery in 1990's. He had a left ankle injury In 1964. He denies hemoptySiS, asthma, 
pleurisy, pneumonia, emphysema, tub.e.t94!osls, heart disease, hypertension, and diabetes. 
Physical examination showed the claimant In fa.ir general clinical oondition. He was not in 
any respiratory dfstress at rest and the chest cage was well formed. There was harsh 
breath sounds. There were no rales or wheezing present and heart sounds were of good 
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quality with no murmurs. X-rays Interpretation of the chest were compared with the OP 
Board's previous examination of Sel'tember 10, 1994 and September 11, 1990. The 
examination showed Insufficient pleural or parenchymal changes to establish the diagnosis 
of occupational pneumoconiosis. 

The Board's pulmonary function study report was attached to the Board's findings. 
Pre-bronchodilator studies were as follows: FVC of 3.37 or 88%; FEV1 of 3.17 or 96%; 
FEV1/FVC of 86%. The diffusion study was not reported. The Board noted the claimant 
was a non-smoker. 

19. By Claim Administrator's Order dated January 5, 2001 , no award was granted 
because the Board did not make a diagnosIs of occupational pneumoconiosis. 

20. The claimant's testimony was taken on January 18, 2001, by deposition. He 
testified that he worked for Marrowbone as a miner, from September 6, 1994 up until 
August 19, 1997, when his alleged Injury happened. He stated that he has not done any 
work in the mines since then, however, he did work for Jerry -Lawson, Inc. in Cincinnati, 
supervising a group of men In gutting or teal1ng out the insides of maJls. He worked for Mr. 
Lawson from May, 1999 to November, 2000, off and on. He stated that his coal mining 
experience goes all the way back to 1973, working underground. He stated that he did file a 
Federal Black Lung claim and was turned down. Mr. Pennington stated that he has never 
smoked and he has filed three previous claims for occupatIonal pneumoconIosis. As far as 
his medical history, he denies any heart problems, blood pressure problems, asthma, 
pleurisy, pneumonia, emphysema, bronchitis, tuberculosis or any type of blood disorder like 
hepatitis or malaria. He stated that with no insurance, he does not go to the doctor, the only 
doctor that he can see and wouldn't ha)l~ to pay would be Dr. Witt. Marrowbone's doctor, 
Because of the Federal Black Lung claim--that he flied, he was seen by Dr. Ranavaya in 
Chapmanville and underwent chest x~rays and blood gas studies as well. He also had 
breathing tests done at the Occupational Pneumoconiosis Board, 

21. In the Employer's Report of Occupational Pneumoconiosis, dated September 
22, 2001, in claim 2001003946, the claimant noted he began work for Mountaineer Coal 
Development on September 9,1994 and ceased work on August 19, 1997, 

. 
22, The June 10, 2015, radiology report showed a simple pneumoconiosis, 

category sip, 1/0; right peripheral pleural thickening in profile, width B, extent 2; left 
peripheral pleural thickening in profile, width A, extent 1; chronic obstructive pulmonary 
disease (cm); and thickening of minor fissure (pi), 

23. In the Employee's Report of Occupational PneumoconiOSiS, dated July 22, 
2015, the claimant reported that he was last exposed to minute particles of dust in May, 
1998. He reported that he is currently receiving a disability check from a Federal Agency, 
beginning In 2002, for his back, knees, left shoulder and neck. He reports that he was 
diagnosed on June 10, 2016 with occupational pneumoconiosis and he underwent Chest x
rays and breathing studies at Logan Regional, by Dr. Marzouk. His coal mining history 
began in 1973 at W~P Coal and continued up to 1998, with Mountaineer Development. 

5 
... -, ..... 



Lester Pennington, Jr. JCN: 2016008333 

24. The July 22, 2015, Physician's Report of Occupational PneumoconIosis, 
noted the claimant was diagnosed with occupational pneumoconiosis on June 10, 2015. 

. ... '" ". 

25. The claimant completed a dust exposure history form on September 14, 
2015. He reported dust exposure from 1973 to May 21 , 1998. 

26. The claimant testimony was taken by deposition on May 3, 2016. He stated 
that he was currently 67 years old and worke part-time as a pizza delivery person, two days 
a week. He stated-that he last worked as a miner, underground for Mountaineer Coal, 
somewhere around August 17th or 18th of 1997. He stated that he fell off a ladder, hanging 
a line curtain and that ended his mining oareer. He stated that he also supervised some 
demolition work for Jerry Lawson, for about 3 years of work, which included layoffs. The 
claimant agreed that he did file a claim for occupational pneumoconiosis that was rejected 
on January 25, 2016, that stated that it is was a duplicate of the prior claim, 2001003946 
and was denied on the basis of no additional exposure. The claimant did not dispute that 
he did not have any new exposure since he was injured and had to leave the mines around 
August, 1997_ He did not dispute the fact that the Occupational Pneumoconiosis Board has 
never granted him any award, nor has the Board ever made a diagnosis of occupational 
pneumoconiosis. 

He stated that when he went to Harts Creek, they diagnosed him wlth black lung and 
performed breathing tests and x-rays in June of 2015. He stated that he has been under 
the care of Dr. Marzouk at Logan Medical Foundation for about 2 % years. Dr. Marzouk, a 
PulmonoJoglst l diagnosed him with black lung on March 9, 2016_ The claimant stated that 
when he first saw Dr. Marzouk, he did not diagnose him with black lung because he said he 
had to monitor him for a while. Dr. Marzouk performed all kinds of tests on him, and told 
him his lungs were full of pus and all.fuIl9~ nodules. Dr. Marzouk wanted to make sure he 
diagnosed him correctly and referred hIm to' an Infectious disease doctor to rule out any 
Infection in his lungs before he made the diagnosis. The claImant worked In the mines from 
1973 up until about August 19971 24 or 25 years, His job titles included general laborer, 
miner operator, roof bolter and belt man. He last worked as a miner for Marrowbone in 93, 
when he was laid off. A miner operator works at the face, same as a roof bolter and the 
face is where you would have the most extreme dust exposure typically, He worked 
underground at Marrowbone six days a week, 10 to 14 hours a day and at the other mines, 
he work six days a week, eight hours ..~ ,day, He noted that while working for W-P Coal, he 
was exposed to rock dust while cutting if ". 

27. The closing arguments of the Insurance Commission and the claimant were 
considered in the rendering of this Decision. 

DISCUSSION: 

In order to file an occupational pneumoconiosis claim, W.va. Code §23-4-1 requires 
that the employee be exposed to the hazards of occupational pneumoconiosis in the State 
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of West Virginia over a continuous pe·rlod'of not less than two years during the ten years 
immediately preceding the date of his last exposure to such hazards, or for any five of 
fifteen years immediately preceding the date of such last exposure. 

Further, the application, under W.Va. Code §23-4--15(b) must be filed within three 
(3) years after the later of the following events: (a) the day of the last continuous period of 
sixty (60) days during which the employee was exposed to the hazards of occupational 
pneumoconiosis; or (b) the date a diagnosed impairment was made known to the employee 
by a physician. The law states that, if'the claim is not timely filed, the claimant canndt 
receive workers' compensation benefits. 

When a claimant has shown that he or she was exposed to the hazards of 
occupational pneumoconiosis for a period of ten years dUring the fifteen years Immediately 
preceding the date of his or her last exposure, W.Va. Code §23-4-8c(b) provides that It Is 
presumed that the claimant's impairment 15 due to his/her occupation. This presumption is 
not conclusive. 

W. Va. Code §234-1g provides that, for all awards made on and after July 1, 2003, 
the resolution of any issue shall be based upon a weighing of all evidence pertaining to the 
issue and a finding that a preponderance ot the evidence supports the chosen manner of 
resolution. The process of weighing evidence shall include, but not be limited to, an 
assessment of the relevance, credibility, materiality and reliability that the evidence 
possesses in the context of the issue presented. No issue may be resolved by allowing 
certain evidence to be dispositive simply because it is reliable and Is most favorable to a 
party's interests or position. The resolution of issues In claims for compensation must be 
decided on the merits and not according to any prinCiple that requires statutes governing 
workers' compensation to be liberally construed because they are remedial in nature. If, 
after weighing all of the evidence regarding an issue, there is a nndlng that an equal 
amount of evidentiary weight exists for each side, the resolution that Is most consistent with 
the claimant's position will be adopted. 

Preponderance of the evidence means proof that something is more likely so than 
not so. In other words, a preponderance .. of the evidence means such eVidence, when 
considered and compared with opposing eVidence, Is more persuasive or convincing. 
Preponderance of the evidence may not be determined by merely counting the number of 
witnesses, reports, evaluations, or other items of evidence. R.ather, It is determined by 
assessing the persuasiveness of the evidence including the opportunity for knowledge, 
Information possessed, and manner of testifying or reporting. 

A significant issue is raised in this claim regarding the application of W.Va. Code 
§23-4-15(b) in determining the tim.ellness of the filing of the claim application for 
occupational pneumoconiosis ("OP") benefits:· This section states, Inter alia: 

To entitle any employee to compensation for occupational pneumoconiosis under 
the prOVisions of this subsection, the application for compensation shall be made on 
the form or forms prescribed by the Insurance Commissioner and filed ... within three years 
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from and after the last day of the last continuous period of sixty days or more during 
which the employee was exposed to the hazards of occupational pneumoconiosis or 
within three years from and after a diagnosed Impairment due to occupational 
pneumoconiosis was made known to ·the employee by a physician and unless filed within 
the three-year period, the right to compensation under this chapter is forever barred, such 
time limitation being hereby declared to be a condition of the right and hence 
jurisdictional ... (emphasis added). 

The language emphasized above was Inserted into this section in 2003. However, 
the West Virginia Legislature has long recognized that OP Is a progressive disease and as 
such may not manifest until a significant time after the employee Is no longer exposed to Its 
hazards. See Lester v. State Workmen's Compensation Commissioner, 242 S.E. 2d 443 
0N. Va. 1978). In March 1970, W. Va. Code §23-4-15 provided that an application must be 
filed "within three years from and after the last day of the last continuous period of sixty 
days or more during which the employee was exposed to the hazards of occupational 
pneumoconiosis". One year later, in 1971, this language was amended to add as a second 
prong "or within three years from and after the employee's occupational pneumoconiosis 
was made known to him by a physician or which he should reasonably have known, 
whichever shall last occur" (emphasis added). It stayed that way until 1995 when the 
gender-neutral terms were Inserted, ~or. '{'Ilthin three years from and after the employee's 
occupational pneumoconiosis was made known to him or her by a phYSician or which he or 
she should reasonably have known, whichever shall last occur" (emphasis added). 

It is also clear medically that an employee may be diagnosed with OP without 
actually having pulmonary Impairment. Between 1978 and 2003, W. Va. Code §23-4-6a 
provided for an award for a claimant that had OPt but without measurable impairment 
therefrom. In 2003, the Legislature made substantial changes to the workers' 
compensation statutes, including amending W. Va. Code §23-4-6a· to remove the language 
that provided 20 weeks of benefits (5% PPD award) if the OP Board diagnosed OP without 
measurable pulmonary Impairment therefrom. While OP can be diagnosed from an X-ray 
or MRI, pulmonary impairment cannot. It Is only through pulmonary function testing. gas 
transfer or blood gas studies that impairment can be dIagnosed. 

We find that in amending W.Va. Code §23-4-15(b) and using the term "a diagnosed 
Impairment due to occupational pneumocon!osisD , it was the Intent of the Legislature to 
associate the running of the 3 year statute of limitation with the finding .of a measurable 
whole body medical Impairment due to 'occupational pneumoconiosis. This Intent 15 derived 
not only from the language of §23-4-15(b) itself, but from ooncomltant legislation, as well as 
language removed from §23-4-15(b). It appears that the legislative changes made to 
W.Va. Code §23-4-15(b) in 2003 were made as a result of contemporaneous changes to 
W.Va. Code §23-4-6a. The 2003 amendment of §23-5-6a mandated that an employee was 
no longer eligible to receive an award on the mere diagnosis of OP, but was now required 
to have an impairment as a result of OP. The 2003 amendment of W.Va. Code §23-4-6a 
stated in pertinent part: 
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[P]rovided, that for any employee who applies for occupational 
pneumoconiosis benefits_ . .w.bq§~ .award was granted on or after the 
effective date of the amendment and reenactment of this section during 
the year two thousand three, there shall be no permanent partial 
disability awarded based solely upon a diagnosis of occupational 
pneumoconiosis it being the intent of the Legislature to eliminate any 
permanent partial disability awards for occupational pneumoconiosis, 
without a specific finding of measurable Impairment. 

W.Va. Code §23-4-6a *(2016 Lexls Nexls) --....... , .... 


It is determined, given the contemporaneous nature of the legislation, that the Legislature 
changed the provisions for filing an application for OP benefits under §23-4-15(b) in order 
to be consistent with the type of award which could now be granted under §23-4-6a and the 
exclusion of the diagnosis of occupational pneumoconiosis as a basis for an award. 
Therefore, the Legislature changed the statute of limitatIon and su bstituted "within three 
years from and after a diagnosed impairment due to occupational pneumoconiosis was 
made known to the employee by a physician and unless flied within the three year period" 
for "within three years from and after the ·employee's occupational pneumoconiosis was 
made known to him or her by a physician or Which he or she should reasonably have 
known, whichever shall last occur, and was 50 filed within such three year period". 
Accordingly, the term "impairmenf' in §23-4-15(b) is very much entwined with the term 
"impairment" in §23-4-6a, i.e. "a specific finding of measurable Impairment". 

This determination has support In the language removed by the Legislature from 
§23-4-15(b). The language "or which he or she should reasonably have known" has been 
removed from the statute. It Is found that· this language has been removed so as to be 
consistent with the concept and language of a measurable Impairment. A claimant cannot 
reasonably know, short of being advised by a phYSician, as to whether he or she has a 
measurable impairment, A claimant may reasonably know that he or she is short of breath 
or can't climb stairs or may have difficulty working due to shortness of breath related to OP, 
but he/she cannot reasonably know whether they have a measurable breathing impairment 
due to OP unless they are so told by a physician, Therefore, It appears that interpreting 
"diagnosed impairmenf' under § 23-4-15(b) as functional or vocational impairment does not 
have support in the legislative history or in the language of the statute itself. 

There does not appear to be anything significant In the language of the amended 
statute that would demonstrate an intent on the part of the Legislature to require an 
affirmative showing of OP impairment in those claims that were not flied within 3 years of 
the date of last exposure. The minor differences In the "filing" language between the pre 
and post 2003 statutes appears to be stylistic. The prior statute states "unless so filed 
within such three year period". The 2003 amendment to §234-15(b) states "unless filed 
within the three year period"......... . 

Accordingly, it is found that In a case where a claimant has not flied his claim within 
3 years of his date of last exposure, he Is not required by statute to present evidence of 
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diagnosed impairment due to OP In order to lIk/ck open" a statute of limitation within which 
he can apply. However, if in the processing or litigation of a claIm, evidence shows that the 
claimant has a diagnosed impairment due to OP, his claim will nOt be found timely if his 
claim was not filed within 3 years of the date his diagnosed lmpalnnent was made known to 
him by a physician. In essence, it Is found that the diagnosed impairment provision of §23
4-15(b) does not create a quasi-standing to file but Is a statute of limitation upon filing. 

Another significant Issue raised in this claim concerns the application of W.Va. Code 
§ 23-4-15b, also amended in 2003. This section, which also addresses the non-medical 
portion of OP claims, states, Inter alia: 

[Ilf a claim for occupationaL p,neumoconlosis is filed by an employee 
within three years from and after the employee's occupational 
pneumoconiosis was made known to the employee by a physician, 
the Insurance Commissioner, private carrier or self-insured 
employer, whichever is applicable, shall determine whether the 
claimant filed his or her appllcation within that period ... 

ryv.Va. Code § 23-4-15b (2010 Replacement Volume) (emphasis 
. provided) 

In the 2003 amendment to §23-4-15b, the legislature, as with the 2003 amendment to §23
4-15(b), deleted the previously used phrase ~or otherwise should have reasonably been 
known to the employee". However, the limitation with respect to a "diagnosed impairment 
due to occupational pneumoconiosis" which the Legislature had Inserted in §23-4-1S(b), 
was not inserted Into §23-4-15b. Obviously, the language In §23-4-15b does not require a 
diagnosed impairment due to OP by a physician, but rather that a physician has Informed 
the claimant that he or she has OP. Thus, there appears to be a conflict between § 23-4
·15(b) and §23-4-15b. - '" 

In attempting to reconcile these confilctlng statutes, there are certain rules of 
statutory construction that must be observed. Statutes which relate to the same subject 
matter should be read and applied together so that the Legislature's intention can be 
gathered from the whole of the enactments. Syllabus Point 3, Smith v. state Workmen's 
Compensation Comm'r, 159 W.Va. 108,219 S.E. 2d 361 (1975)." Syl. pt. 3, Boley v. Miller, 
187 W.Va. 242,418 S.E. 2d 352 (1992). Accord SyL pt. 2, Beckley v. Kirk, 193 W.Va. 2581 

455 S. E.2d 817 (1995) The West Virginia Supreme Court has stated on numerous 
occasions, "[s]tatutes in pari materia, must be construed together and the legislative 
Intention, as gathered from the whole of the enactments, must be given effect." Syl. pt. 3, 
State ex reI. Graney v. Sims, 144 W.Va. 72, 105 S.E. 2d 886 (1958). 

It is found that the intent of the Legislature In passing and amending § 2S.4-15(b) 
was to set forth the application process for occupational pneumoconiosis claims ("shall be 
made on the form or forms prescribed by the Insurance Commissioner) and to set forth the 
statute of limitations governing the consideration of OP applications ("such time limitation 
beJng hereby declared to be a condition of the right and hence jurisdictional). To the end of 
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delineating the statute of limitation the Legislature Identified two factors which create the 
limitation 1) the date of last exposure to the hazards of occupational pneumoconiosis and 
2) the date it was made known to the claimant by a physician that he or she had a 
diagnosed impairment due to occupational pneumoconiosis. 

It is found that W.Va. Code §23-4-15b Is not a statute of limitation. Rather, It Is 
found that the intent of the Legislature In passing and amending §23-4-15b, was to charge 
the Insurance Commissioner or otheY'Clalm'Admlnistrator with the duty to make certain 
determinations based on a claimant's application for OP benefits. The statute provides that 
If a claim Is filed within 3 years of the date of last exposure, the I nsurance Commissioner 
shall determine whether a claimant has been exposed to the hazards of OP for a 
continuous period of not less than 60 days within three years prior to the filing of his or her 
claim, whether in the State of West Virginia a claimant has been exposed to the hazards of 
OP over a continuous period of not less than two years during the ten years immediately 
preceding the date of his or her last exposure and whether there Is sufficient exposure with 
respect to the presumption. The statute further provides that if a claim for OP is filed by an 
employee "within three years· from and after the employee's occupational pneumoconiosis 
was made known to the employee by a physician", the Insurance Commissioner shall 
determine whether the claimant filed his or her application within that period, whether In the 
state of West Virginia a claimant has been exposed to the hazards of occupational 
pneumoconiosis over a continuous period of not less than two years during the ten years 
immediately preceding the date of his or her last exposure and whether there Is sufficient 
exposure with respect to the presumption. 

As aforementioned, notably missing from §23-4-15b is the charge or grant of 
authOrity to the Insurance Commissioner to make determinations with respect to claims 
filed by an employee "within three years from and after a diagnosed Impairment due to 
occupational pneumoconiosis was made known to the employee by a physician". Thus, If 
one were to make a literal interpretation of §2J..4-15b, the conclusion would be reached 
that the Insurance Commissioner has no authority to make determinations with respect 
whether a claim was filed within the statute of limitation of within three years of a diagnosed 
impairment due to OP. '.', ' ... ., 

In Syllabus point 2 of Sheena H. v. West VIrginia Office of. the Insurance 
CommIssioner, 772 S.E. 2d 317 (W.Va. 2015), the West Virgfnia Supreme Court of Appeals 
held: 

It is the duty of a court to construe a statute according to its true 
Intent, and give it such construction as will uphold the law and further 
justice. It is as well the. ~~ of a court to disregard a construct/on, 
though apparently warral1ted' by the literal sense of the words in a 
statute, when such construction would lead to injustice and 
absurdity. 

Sheena H" 772 S,E. 2d at 318. 

-.......~... 
 '" 
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It is concluded that ~ could not have been the intent of the Legislature to make a 
specific change to a statute of limitation and provide the Insurance Commissioner or other 
claim administrator with no authority to .act.9.o.. such change. Interpreting §23-4-15b as only 
applying to the date of last exposure or the date occupational pneumoconiosis was made 
known to the employee, would render the amendment to §23-4-15(b}, insofar as it concerns 
a "diagnosed impairment due to occupational pneumoconiosis", meaningless. Therefore, It 
Is further concluded that the construction of §23-4-15b which permits a review of the date 
occupational pneumoconiosis was made known to the employee, is herein disregarded and 
the construction which permits a review of "within three years from and after a diagnosed 
Impairment due to occupational pneumoconiosis was made known to ·the employee by a 
physician", Is herein applied. 

_ ........ '11..,- .. '. 


The main contention of the Insurance Commission concerning why there needs to 
be additional exposure is based upon a Memorandum Decision of the West Virginia 
Supreme Court of Appeals, Scott v. Pine Ridge Coal Company, No.12-0739 (January 14, 
2014). Before discussing the holding In the Scott case It Is found a discussion of the 
procedural history of ~ is neoessary. By Administrative Law Judge Decision of 
December 11, 2011, the Claim Administrator's Order of June 14, 2011 was affirmed. The 
Order of June 14, 2011 denied the claim on a non-medical basis noting that a prior claim 
had the same date of last exposure as the· subject claim. That Decision noted that although 
occupational pneumoconiosis can progress in the absence of additional exposure, there 
must be occupational exposure for occupational pneumoconiosis to actually develop. It 
noted that whether or not the claimant developed occupational pneumoconiosis prior to the 
date of last exposure had already been determined in a prior Administrative Law Judge 
Decision. In the Opinion and Order of the West Virginia Workers' Compensation Board of 
Review dated May 18, 2012, It was found that the Administrative Law Judge Decision was 
erroneous concerning the fact that because the claimant had suffered no additional 
occupational exposures since the date·ot-Iast exposure In the prior claim that this would 
require the rejection of the claim. The Board, however, found that Mr. Scott did not file an 
application within three years of the date of last exposure, nor was an application filed 
within three years after a diagnosed impairment due to occupational pneumoconiosis was 
made known to the claimant by a physician. They then, noted that Mr. Scott did not receive 
a diagnosed impairment due to occupational pneumoconiosis. It is apparent that the 
Administrative Law Judge Decision and the West Virginia Workers' Compensation Board of 
Review Opinion and Order were contradIctory when It came to whether or not the claimant 
could file another claim without additional exposure. It is found to be likely that the 
Supreme Court agreed with the reasoning of the West Virginia Workers' Compensation 
Appeal Board on the additional exposure issue. 

The above analysis concerning the Importance of the statute of limitations involving 
a dIagnosed impairment causes the Office of Judges to find that an additional exposure is 
not required to file another claim and that the three year statute of limitations Is triggered by 
a diagnosed impairment made known to the claimant by a physician. 
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CONCLUSIONS OF LAW: 

In accordance with the record and the facts, it is found that the claimant is entitled to 
have the non-medical Issue determined by the Claim Administrator upon the exposure 
history prior to the date of last exposure. 

..... . . ,'. ~. 

Accordingly, it is hereby ORDERED the Claim Administrator's Order of January 25, 
2016, is REVERSED and it Is found that the claimant Is not barred from filing this claim wIth 
the same date of last exposure as a prior claim, since he has not been informed that he has 
a diagnosed impairment due to occupational pneumoconiosis. This claim is remanded to 
the claim administrator with directions to find the application for benefits timely, and to issue 
a non-medical ruling concerning the claimant's exposure to abnormal dust base on the date 
of last exposure of August 18, 1997 . 

... ,....... . 


APPEAL RIGHTS: 

Under the provisions of W.Va. Code §23-5-12, any aggrieved party may file a written 
appeal within thirty (30) days after receipt of any decision or action of the Administrative 
Law Judge. The appeal shall be filed directly with the Workers' Compensation Board 
of Review at P.O. Box 2628, Charleston, WV, 26329. 

Date: February 14,2017 

CMM:lg 

cc: LESTER PENNINGTON JR ...•... , 
J. ROBERT WEAVER - COUNSEL FOR CLAIMANT 
B. ALLEN CAMPBELL - COUNSEL FOR INSURANCE COMMISSION 
MOUNTAINEER COAL COMPANY 
wvole·THE OLD FUND 
HEALTHSMART CASUALTY CLAIMS SOLUTION/OIC 
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Date: February 14, 2017 

The Claimant's protest to the Claims Administrator's order of January 25,2016, regarding 
OCCUPATIONAL PNEUMOCONIOSIS NON-MEDICAL FINDING. 

EVIDENCE SUBMITlED: 

Claimant Evidence 

Document Type: Not Specified 
Document Date: 7117/2000 
Submit Date: 5/11/2016 
Author: CLAIMANT'S REPORT OF OP (2001003946) 

Document Type: Not Specified 
Document Date: 111812001 
Submit Date: 5111/2016 
Author: DEPO/CLAIMANT (2001003946) 

Document Type: Not Specified 
Document Date: 612312015 
Submit Date: 5111/2016 
Author: RADIOLOGY REPORTIPROFESSIONAL IMAGING INC.! 

X-RAY CHEST FOR OP 

Document Type: Not Specified -.... ~. '.... 
Document Date: 712212015 
Submit Date: 5111/2016 
Author: CLAIMANT'S REPORT OF OP 

Document Type: Not Specified 
Document Date: 712212015 
Submit Date: 5111/2016 
Author: PHYSICIAN'S REPORT OF OP 

Document Type: Not Specified 
Document Date: 9/1412015 
Submit Date: 5/1112016 
Author: DUST EXPOSURE HISTORY FORM 

Document Type: Not Specified 
Document Date: 1/25/2016 
Submit Date: 5/1112016 
Author: CLAIM ADMIN. ORDER 
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Document Type: Not Specified 
Document Date: 5/312016 
Submit Date: 5/16/2016 -....... ,


Author. DEPO/CLAIMANT 

EVIDENCE SUBMITTED: 

'nsurance Commission Evidence 

Document Type: Not Specified 
Document Date: 812211984 
Submit Date: 7/1412016 
Author: PHYSICIAN'S REPORT OF OP (850018570) 

Document Type: Not Specified 
Document Date: 812211984 
Submit Date: 7114/2016 
Author: EMPLOYEE'S REPORT OF OP (850018570) 

Document Type: Not Specified 
Document Date: 9126/1984 
Submit Date: 711412016 
Author: EMPLOYER'S REPORT OF OP (850018570) 

Document Type: Not Specified 
Document Date: 3/10/1987 
Submit Date: 7/14/2016 
Author: OP BOARD FINDINGS (850018570) 

Document Type: Not Specified 
Document Date: 9/1411989 
Submit Date: 7/14/2016 
Author. EMPLOYEE'S REPORT OF OP(900019489) 

Document Type: Not Specified 
Document Date; 12111/1989 
Submit Date: 711412016 
Author: EMPLOYER'S REPORT OFOP (900019489) 

Document Type: Not Specified 
Document Date: . 9/11/1990 
Submit Date: 7/1412016 
Author: OP BOARD FINDINGS (900019489) 

Document Type: Not Specified 
Document Date: 4/26/1993 
Submit Date: 711412016 
Author: EMPLOYEE'S REPORT OF OP (930062421) 
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Document Type: Not Specified 
Document Date: 4126/1993 
Submit Date: 7/14/2016 
Author: PHYSICIAN'S REPORT OF OP (930062421) 

Document Type: Not Specified 
Document Date: 4126/1993 
Submit Date: 7114/2016 
Author: EMPLOYER'S REPORT OF OP (930062421) 

~... ".~ ."~ 

Document Type: Not Specified 
Document Date: 9110/1994 
Submit Date: 7/14/2016 
Author. OP BOARD FINDINGS (930062421) 

Document Type: Not Specified 
Document Date: 10/4/1994 
Submit Date: 711412016 
Author: CLAIM ADMIN. ORDERlNO.A'(VARD (930062421) 

Document Type: Not Specified 
Document Date: 5118/1997 
Submit Date: 7/1412016 
Author. DECISION/ORDER OF ALJ (930062421) 

Document Type: Not Specified 
Document Date: 7/17/2000 
SubmitDate: 7/14/2016 
Author: EMPLOYEE'S REPORT OF OP (2001003946) 

Document Type: Not Specified 
Document Date: 7119/2000 
Submit Date: 7/14f2016 
Author: PHYSICIAN'S REPORT OF OP (2001003946) 

Document Type: Not Specified 
Document Date: 9/28/2000 
Submit Date: 7/14/2016 
Author: LETTER FROM CLAIM ADMIN. (2001003946) 

Document Type: Not Specified 
Document Date: 10131/2000 
Submit Date: 7/1412016 
Author: OP BOARD FINDINGS (2001003946) 

Document Type: Not Specified 
Document Date: 1/5/2001 
Submit Date: 7/1412016 
Author. CLAIM ADMIN. ORDERINO AWARD (2001003946) 

Document Type: Not Specified 
Document Date: 1/18/2001 
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Submit Date; 7/1412016 

Author: DEPO/CLAIMANT (2001003946) 


Document Type: Not Specified 

Document Date: 9122/2001 

Submit Date: 7/14/2016 

Author. EMPLOYER'S REPORT OF OP 


.' •• _,', .1. , 

Document Type: Not Specified 
Document Date: 712212015 
Submit Date: 7/14/2016 
Author: EMPLOYEES' REPORT OF OP & DUST EXPOSURE HOSTORY 

FORM 

Dl;>cument Type: Not Specified 
Document Date: 1/25/2016 
Submit Date: 7/1412016 
Author: CLAIM ADMIN. ORDER 

CLOSING ARGUMENTS: 

Party Submitted: Insurance Commission 
Letter Date: 7/28/2016 
Party Submitted: Claimant 
Latter Date: 10/2812016 
Party Submitted: Insurance Commission 
Letter Date: 12/2312016 
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