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I. NATURE OF THE PROCEEDING 'i :::1 ~:: ,:
~~~" ;;:l t-;~ .. ;' 
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This proceeding arises out of an appeal by the Petitioner John D. Wood from tfi~B;~d 

of Review's November 3, 2017 order. The Board of Review affinned the January 30, 2017 

decision of Administrative Law Judge's decision, which affirmed the denial of Petitioner's 

application for Occupational Pneumoconiosis benefits (hereafter "OP"), on the basis that the 

claim was not jurisdictionally timey filed pursuant to W.Va. Code § 23-4-15(b)(2010). 

II. STATEMENT OF THE FACTS 

The Petitioner, is a 60-year old male who last worked as a shuttle coal operator at Pine 

Ridge Coal Company's Big Mt. # 16 operations on September 8, 2011. Petitioner retired effective 

July 1, 2012. However, Respondent's (hereafter "Employer") 1 employment records reflect 

petitioner's last actual work and alleged exposure to the hazards of excessive dust was on 

September 8, 2011. (Respondent's Appendix 1) 

The record shows that petitioner filed a prior OP claim and he was previously examined 

by the OP Board on April 11, 2002 (Claim No. 2002036237). Petitioner's flied with his 

application the December 10, 2001 chest x-ray report by Dr. Afzal Ahmed which included an 

impression of simple pneumoconiosis category p/p,lIl. The April 11, 2002 OP Board findings 

indicated the OP Board did not make a diagnosis of OP, since there was no x-ray abnormality or 

lung testing results showing impairment. 

In the instant, second OP claim, the claim administrator, by her April 24, 2015 order, 

denied the petitioner's application for OP untimely as it was received from petitioner's counsel's 

office on March 6, 2015. (Petitioner's Appendix 3) It was neither filed within 3 years following 

1 The Respondent is the Self-insured Employer Guaranty Pool administered by the West Virginia Insurance 
Commissioner. It is one of two statutory funds used for claims payment obligations caused by a self-insured 
employer's default. The pool is funded by assessments charged to all self-insured employers authorized by the 
Insurance Commissioner to self-insure their mandatory workers' compensation coverage in West Virginia. See 
W.Va. Code §§23-2C-2(P) (2008) and 2C-3 (2016) and W.Va. C.S.R. §85-19 et.seq.(2004). 
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by a physician that he was impaired by OP. Petitioner protested the April 24,2015 ord;;: 

In support of his protest petitioner's deposition transcript was submitted from the June 21, 

2016 deposition. (petitioner's Appendix 1) Petitioner testified: 

Q. Now, when you filed that first claim, attached to it was an x-ray diagnosis of 

occupational pneumoconiosis. And you said several doctors have told you that you had 

occupational pneumoconiosis. Is that correct? 

A. I know Dr. Gray mentioned that to me. Yes. 

Q. And based on what your wife told you, you recall seeing Dr. Gray sometime in the 

1990s. Is that correct? 

A. Seems like it, yeah. 

(June 21,2016, deposition transcript, p.21) ld. 

Petitioner spent the majority of his deposition testifying about his coal mine and other 

employment history. He stated he filed the claim because he had a hard time breathing. (June 21, 

2016, deposition transcript p.21) ld. 

Petitioner stated he saw Dr. Gray in the 1990s and Dr. Dr. Al-Asadi in 2014 and that Dr. 

Jagannath prescribed oxygen. (June 21, 2016, deposition transcript p.22-24) When asked if he 

recalled being told of impairment due to OP, he testified that Dr. Jagannath had told him. 

Petitioner testified Dr. Jagannath was his family doctor for over twenty years. (June 21, 2016, 

deposition transcript p.28-29) ld. 

The January 30, 2017, Administrative Law Judge Decision affirmed the claim 

administrator's order of April 24, 2015. (Petitioner's Appendix 7 & 8) The adjudicator 

detennined a diagnosed impairment due to occupational pneumoconiosis was made known to the 
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petitioner by a physician more than three-years prior to filing this latest claim for Jicuiji~; 11 
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pneumoconiosis benefits in light of the extensive 20 year-term of medical treatment p~..Ji~_iWbX:~( 
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Dr. Jagannath. Therefore, the adjudicator found that petitioner had not established by a 

preponderance of the evidence that his application filed on March 6, 2015, was timely filed 

under W.Va. Code §23~4~15(b)(2010). 

In its November 3, 2017 appeal decision, the Board of Review determined to affirm the 

January 30, 2017 decision ofthe Office ofJudges. (Petitioner's Appendix 6) However, the Board 

ofReview did not adopt the administrative Law Judge's finding of Fact No.9 nor did it adopt the 

Office of Judge's Discussion Section. The Board of Review that neither of the statutory criteria 

enumerated within W.Va. Code§234·15(b) were met by Petitioner's evidence below and that the 

claim must be rejected. 

III. ISSUE 

WHETHER THE BOARD OF REVIEW WAS CLEARLY 
WRONG TO AFIRM THE ADMINISTRATIVE LAW 
JUDGE'S DECISION DATED JANUARY 30,2017. 

IV. ARGUMENT 

The Board of Review was not clearly wrong by affirming the decision from the 

administrative law judge which in turn affirmed the claim administrator's April 24, 2015 order. 

The Board of Review followed its statutory mandated standard for review and correctly affirmed 

the underlying decision of the Administrative Law Judge. Neither the Board of Review nor the 

administrative law judge committed error of law nor did they materially misstate or 

mischaracterize the evidentiary record. 

It is undisputed that the Petitioner's claim was not filed within three years from and after 

the last day of the last continuous exposure of sixty days or more during which the employee was 
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filed by Petitioner's counsel. Petitioner's Appendix, Ex. 8) 

It is equally undisputed that Petitioner did not present any documentary evidence to 

support whether his claim was jurisdictionally timely under W.Va. Code § 23-4-15 (b); rather, he 

relies on his testimony which his counsel argues fails to establish evidence that the Petitioner has 

knowledge that he was impaired by the hazards of coal dust or occupational pneumoconiosis and 

that this was provided to him as required by a physician. 

Petitioner arglies that the Office of Judges violated the evidentiary standard mandated by 

W.Va. Code §23-4-1g (2005). Petitioner's argument fails. Clearly, the Petitioner may not 

demonstrate that he had a precise, historically accurate recall of dates but he credibly testified 

that he knew he had been informed that he had an impairment due to black lung and that Dr. 

Jagannath told him that at some point during approximately twenty years of treatment. Petitioner 

urges that the testimony is not sufficient to establish actual knowledge of impairment caused by 

OP because Petitioner failed to indicate when that knowledge was obtained. Quite clearly, 

Petitioner did not indicate that he learned he had impairment within the three years prior to his 

filing the claim in 2016. 

When reviewing a decision of the Board of Review, the Supreme Court of Appeals shall 

consider the record provided by the Board and give deference to the Board's findings, reasoning 

and conclusions, in accordance with subsections (c) and (d) of this section. W.Va. Code § 23-5

15 (b) 

If the decision of the Board effectively represents an affIrmation of a prior ruling by both 

the commissioner or the Office of Judges that was entered on the same issue in the same claim, 

the decision of the Board may be reversed or modifIed by the Supreme Court of Appeals only if 
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mischaracterization of particular components of the evidentiary record. W.Va. Code '§ 23-5-15 

(c) The Board of Review is mandated to reverse a final order only if the substantial rights of the 

Petitioner have been prejudiced because the Administrative Law Judge's findings are (1) in 

violation of statutory provisions; (2) in excess of the statutory authority or jurisdiction of the 

Administrative Law Judge; (3) made upon unlawful procedures; (4) affected by other error of 

law; (5) clearly wrong in view of the reliable, probative and substantial evidence on the whole 

record; or (6) arbitrary or capricious or characterized by abuse of discretion or clearly 

unwarranted exercise of discretion W. Va. Code § 23-5-12(b)(2005). 

The Board of Review affirmed the Administrative law judge's decision which upheld 

the rejection of the OP claim as untimely filed. This was no error in the Board of Review 

detennination to affirm the administrative law judge. The Board of Review determination was 

proper. 

V. CONCLUSION 

The Respondent respectfully requests that this Honorable Court REJECT -the Petitioner's 

appeal and AFFIRM -the Board of Review's order dated November 3,2017. 

Respectfully submitted, 
WVOIClPine Ridge Coal Company 
By Counsel ' 

-B----~C~ 
Henry C. Bdwen WV Bar ID # 416 
Jenkins Fenstermaker, PLLC 
13 Chase Drive 
Hurricane, West Virginia 25526 
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I, Henry C. Bowen, attorney for the Respondent, West Virginia Office of the Insurance 

Commissioner-Self-Insured Employer Guaranty Risk PoollPine Ridge Coal Company, hereby 

certify that a true and exact copy of the foregoing "Brief on Behalf of Respondent, West Virginia 

Office of the Insurance Commissioner-Self-Insured Employer Guaranty Risk PoollPine Ridge 

Coal Company" was served upon the Petitioner by forwarding a true and exact copy thereof in 

the United States mail, postage prepaid, this 4th day of January, 2018, addressed as follows: 

Robert M. Williams, Esquire 
P.O. Box 3709 
Charleston, WV 25337 

Henry C. Bowen WVBar lD # 416 
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