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STATE OF WEST VIRGINIA 

WORKERS' COMPENSATION BOARD OF REVIEW RECEIVED 

JOHN D. WOOD, 
Appellant 

Appeal No: 2051844 
v. 	 JCN: 2015024449 

OLE 09/08/2011 

WV OFFICES OF THE INSURANCE COMMISSIONER 
and PINE RIDGE COAL COMPANY. LLC, 

. Appellees 

ORDER 

The following case is an appeal by the claimant from an order of the 

Workers' Compensation Office of Judges dated January 30, 2017, which affirmed the 

claims administrator's order dated April 24, 2015, rejecting the claim. 

The Workers' Compensation Board of Review has completed a thorough 

review of the record, briefs, and arguments, As required, the Workers' Compensation 

Board of Review has evaluated the decision of the Office of Judges in light of the 

standard of review contained in West Virginia Code § 23-5-12, as well as the applicable 

statutory language as interpreted by the West Virginia Supreme Court of Appeals. 

Upon our review of this case, we have determined to affirm the decision of 

the Office of Judges. The Board adopts the findings of fact and conclusions of law of 

the Administrative Law Judge's Decision dated January 30, 2017, which relate to the 

issue on appeal, and the same are incorporated herein by reference, made a part 

hereof, and are ratified, confirmed and approved with the following exceptions: 
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1. In Finding of Fact No.9, the last sentence is not adopted. 

2. The Office of Judges' Discussion section is not adopted. 

The Administrative Law Judge concluded that Dr. Jagannath advised the 

claimant of impairment due to occupational pneumoconiosis more than three years prior 

to the claim application. The Board finds this conclusion is speculative, and it is not 

adopted. Rather, the Board finds that the claim must be rejected based upon West 

Virginia Code § 23-4-15(b), which provides as follows: "To entitle any employee to 

compensation for occupational pneumoconiosis under the provisions of this subsection, 

the application for compensation shall be made on the form or forms prescribed by the 

Insurance Commissioner, and filed with the Insurance Commissioner, private carrier or 

self-insured employer, whichever is applicable, within thr~e years from and after the last 

day of the last continuous period of sixty days or more during which the employee was 

exposed to the hazards of occupational pneumoconiosis or within three years from and 

after a diagnosed impairment due to occupational pneumoconiosis was made known to 

the employee by a physician and unless filed within the three-year period, the right to 

compensation under this chapter is forever barred, such time limitation being hereby 

declared to be a condition of the right and hence jurisdictional, or, in the case of death, 

the application shall be filed by the dependent of the employee within two years from 

and after the employee's death, and such time limitation is a condition of the right and 

hence jurisdictional." 

1n an occupational pneumoconiosiS claim that does not involve a death, 

the claimant must satisfy one of the following criteria: (1) file the claim within three years 
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from and after the last day of the last continuous period of sixty days or more during 

which the claimant was exposed to the hazards of occupational pneumoconiosis, or (2) 

file the claim within three years from and after a diagnosed impairment due to 

occupational pneumoconiosis was made known to the claimant by a physician. Neither 

of these criteria has been met in this claim. Therefore, the claim must be rejected. 

Accordingly, it is hereby ORDERED that the Workers' Compensation 

Office of Judges' order dated January 30,2017, is AFFIRMED. 

From any final decision of the Board, including any order of remand, an 

application for review may be prosecuted by any party to the Supreme Court of Appeals 

within thirty days from the date of this order. The appeal shall be filed with Rory L. 

Perry, II, Clerk of the West Virginia Supreme Court of Appeals, 1900 Kanawha 

Boulevard, East, Charleston, West Virginia 25305 . 

.. 
DATED: November 3,2017 

cc: 	 JOHN D. WOOD 
ROBERT M. WILLIAMS 
PINE RIDGE COAL COMPANY. LLC 
HEALTHSMART CASUALTY CLAIMS SOLUTIONS 
wvole 
HENRY C. BOWEN 
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STATE OF WEST VIRGINIA 
WORKERS' COMPENSATION OFFICE OF JUDGES 

IN THE MAnER OF: 
JCN: 2015024449 

John Wood, 
CLAIMANT DLE: 9-8~11 

MWWP PLLC 

JAN 3 1 2:~1 
and 

RECEP.;'::::,) 
Pine Ridge Coal Company, LLC, 

EMPLOYER 

and 

The Insurance Commissioner of West Virginia in its capacity 
as administrator of The Self·Jnsured Employer Guaranty Risk Pool 

DECISION OF ADMINISTRATIVE LAW JUDGE 

PARTIES: 

Claimant, John Wood, by counsel, Robert Williams 
Employer, Pine Ridge Coal Company, LLC, without counsel 
WV OIC- Self-Insured Employer Guaranty Risk Pool, by counsel, Henry Bowen 

ISSUE: 

Mr. Wood protested.the Claim Administrator's Order dated April 24, 2015, rejecting 
Mr. Wood's application for occupational pneumoconiosis benefits as untimely. 

DECISION: 

It is ORDERED the Claim Administrator's Order dated April 25, 2015, rejecting Mr. 
Wood's application for occupational pneumoconiosis ben~fits is AFFIRMED. 

RECORD CONSIDERED: 

See attached record considered, 
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FINDINGS OF FACT: 

1. The Claim Administrator issued an Order on April 24, 2015 rejecting the 
claimant's application filed March 6, 2015, as an Investigation determined that Mr. Wood 
did not file his application for benefits within three years of the date of last exposure as 
required by statute. Mr. Wood protested the Order. 

2. An x-ray taken on December 10, 2001 at Professional Imaging and interpreted 
by Afzal Ahmed, M.D. showed simple pneumoconiosis category pip, 1/1. 

3. A Workers' Compensation Fund Physician's Report of Occupational 
Pneumoconiosis dated January 9, 2002 showed a diagnosis of occupational 
pneumoconiosis. It listed the date of first treatment as December 10, 2001. The physician 
that completed the form Indicated it was their opinion that Mr. Wood had not contracted 
occupational pneumoconiosis. It was indicated Mr. Wood had sustained a myocardial 
infarction and had by-pass surgery in 1999. Mr. Wood's current complaints included 
dyspnea with chronic cough. 

4. Occupational Pneumoconiosis Board Findings dated Aplil 11, 2002, showed 
the Board could not make a diagnosis of occupational pneumoconiosis. The Board found 
the evidence showed Mr. Wood, a coal miner/motorman, had a 16 year history of exposure 
to dust hazards. The Board performed a physical examination, pulmonary function studies, 
and a chest x-ray. The exercise tolerance test was not performed due to Mr. Woodts 
cardiac condition. The chest x-ray showed insufficient pleural or parenchymal changes to 
establish a diagnosis of occupational pneumoconiosis. 

5. Mr. Wood flied an Employee's Report of Occupational Pneumoconiosis dated 
January 26, 2015. In answering the question regarding his date of last exposure Mr. Wood 
only indicated it was in 2012, leaving the month and day blank. He also indicated he had 
ceased work on 2012 due to being disabled. His only listing for the workers' compensation 
claims flied was the instant claim. Mr. Wood Indicated he was currently receiving disability 
benefits from the Social Security Administration due to health conditions including cardiac, 
kneest and pancreatitis. He indicated he had been diagnosed with occupational 
pneumoconiosis by Jennifer Hadley, D.O. on November 17, 2014. He also Indicated he 
had a chest x-ray in May 2014. Finally, Mr. Wood indicated he last worked for Patriot Coal 
from 2004 through ceasing work due to his disability. Prior to his Patliot Coal employment 
he worked for Performance Coal from 1997 through 2004. 

6. Mr. Wood completed a Dust Exposure History Form dated March 2, 2015. He 
Indicated he worked for Patriot Coal Company from 2004 through September 18, 2011. He 
worked for Performance Coal from 1997 through 2004. He worked for Low Places from 
1996 through 1997. He worked for Kanawha County Schools from 1994 through 1996. 
lastly, he worked for Appalachian Power from 1974 through 1984. Mr. Wood indicated he 
had dust exposure at all of his employer's except for Kanawha County Schools. 
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7. A cover letter from Mr. Wood's attorney's office dated March 6, 2015, indicated 
Mr. Wood's application for occupational pneumoconiosis was Included for filing. 

8. A work history from Pine Ridge dated September 3, 2015 Indicated Mr. Wood 
worked from September 15, 1977 through a lay~off on July 10, 1984 In various classified 
positions. He then began work for Pine Ridge again on October 7, 2004 as a utility man, 
On August 15,2006 he began work a shuttle car operator, On March 16,2007 he began 
work as a continuous miner helper. He last worked for Pine Ridge from April 16, 2007 
through September 8, 2011 as a shuttle car operator. The majority of his work was at Big 
Mountain 16 mine. 

9, Mr. Woods testified in a deposition held on June 21, 2016. He testified 
according to his work, medical, and dust exposure history. Regarding his medical history, 
Mr. Woods also testified he had been diagnosed with capo and had been prescribed 
oxygen .in 2014. He currently was smoking less than a pack of cigarettes a day. However, 
in 2002 he gave a history of smoking three~quarters of a pack a day for 18 years. He 
testified that Dr. Jagannath, who he had seen for 20 years, had diagnosed him with 
occupational pneumoconiosis with an impairment, but he did not remember when because 
they talked about so many different things. 

10. On November 7, 2016, a special hearing was held for the parties to argue their 
respective positions regarding timeliness in filing occupational pneumoconIosis claims. 

11. The Self-Insured Employer Guaranty Risk Pool's closing argument of 
September 1, 2016 and Mr. Wood's closing argument of November 17, 2016, were both 
reviewed and considered in rendering this decision. 

DISCUSSION: 

In order to file an occupational pneumoconiosis claim, W.Va. Code §23~4-1 requires 
that the employee be exposed to the hazards of occupational pneumoconiosis in the State 
of West Virginia over a continuous period of not less than two years during the ten years 
Immediately preceding the date of his last exposure to such hazards, or for any five of 
fifteen years Immediately preceding the date of such last exposure. . 

Further, the application, under W.Va. Code §23-4-15(b) must be filed within three (3) 
years after the later of the following events: (a) the day of the last continuous period of sixty 
(60) days during which the employee was exposed to the hazards of occupational 
pneumoconiosis; or (b) the date a diagnosed impairment was made known to the employee 
by a physician. The law states that, if the claim is not timely filed, the claimant cannot 
receive workers' compensation benefits. 
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When a claimant has shown that he or she was exposed to the hazards of 
occupational pneumoconiosis for a period of ten years during the fifteen years immediately 
preceding the date of his or her last exposure, W.va. Code §23-4-8c(b) provides that it is 
presumed that the claimant's impairment Is due to his/her occupation. This presumption is 
not conclusive. 

W. Va. Code §23-4-1 9 provides that, for all awards made on and after July 1, 2003, 
the resolution of any Issue shall be based upon a weighing of all evidence pertaining to the 
Issue and a finding that a preponderance of the evidence supports the chosen manner of 
resolution. The process of weighing evidence shall Include, but not be limited to, an 
assessment of the relevance. credibility. materiality and reliability that the evidence 
possesses in the context of the issue presented. No issue may be resolved by allowing 
certain evidence to be dispositive simply because it is reliable and Is most favorable to a 
party's interests or position. The resolution of issues in claims for compensation must be 
decided on the merits and not according to any principle that requires statutes governing 
workers' compensation to be liberally construed because they are remedial in nature. If, 
after weighing all of the evidence regarding an issue, there Is a finding that an equal 
amount of evidentiary weight exists for each side, the resolution that Is most consistent with 
the claimant's position will be adopted. 

Preponderance of the evidence means proof that something Is more likely so than 
not so. In other words, a preponderance of the evidence means such eVidence, when 
considered and compared with opposing evidence, is more persuasive or convincing. 
Preponderance of the evidence may not be determined by merely counting the number of 
witnesses, reports, evaluations, or other items of evidence. Rather, it Is determined by 
assessing the persuasiveness of the evidence including the opportunity for knowledge, 
information possessed, and manner of testifying or reporting. 

A significant Issue is raised in this claim regarding the application of W.Va. Code 
§23-4-15(b) in determining the timeliness of the filing of th~ claim application for 
occupational pneumoconiosis ("OP") benefits. This section states, inter a/fa: 

To entitle any employee to compensation for occupational 
pneumoconiosis under the provisions of this subsection, the 
application for compensation shall be made on the form or 
forms prescribed by the Insurance Commissioner and 
filed ... within three years from and after the last day of the last 
continuous period of sixty days or more during which the 
employee was exposed to the hazards of occupational 
pneumoconiosis or within three years from and after a 
diagnosed impairment due to occupational pneumoconiosis was 
made known to the employee by a physician and unless filed 
within the three-year period, the right to compensation under 
this chapter is forever barred, suoh time limitation being hereby 
declared to be a condition of the right and hence 
Jurisdictional. .. (emphasis added). 
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The language emphasized above was inserted into this section In 2003. However, 
the West Virginia Legislature has long recognized that OP is a progressive disease and as 
such may not manifest until a significant time after the employee is no longer exposed to its 
hazards. See Lester v. State Workmen's Compensation Commissioner, 242 S.E. 2d 443 
01V. Va. 1978). In March 1970, W. Va. Code §23-4-15 provided that an application must be 
filed "within three years from and after the last day of the last continuous period of sixty 
days or more during which the employee was exposed to the hazards of occupational 
pneumoconiosis". One year later, in 1971, this language was amended to add as a second 
prong liar within three years from and after the employee's occupational pneumoconiosis 
was made known to him by a physician or which he should reasonably have known, 
whichever shall last occur" (emphasis added). It stayed that way until 1995 when the 
gender-neutral terms were inserted, "or within three years from and after the employee's 
occupational pneumoconiosis was made known to him or her by a physician or which he or 
she should reasonably have known, whichever shall last occur" (emphasis added). 

It is also clear medically that an employee may be diagnosed with OP without 
actually having pulmonary impairment. Between 1978 and 2003, W. Va. Code §23-4-6a 
provided for an award for a claimant that had OP, but without measurable impairment 
therefrom. In 2003, the Legislature made SUbstantial changes to the workers' 
compensation statutes, including amending W. Va. Code §23-4-6a to remove the language 
that provided 20 weeks of benefits (5% PPD award) if the OP Board diagnosed OP without 
measurable pulmonary Impairment therefrom. While OP can be diagnosed from an X-ray 
or MRI, pulmonary impairment cannot. It is only through pulmonary function testing, gas 
transfer or blood gas studies that Impairment can be diagnosed. 

We find that in amending W.Va. Code §23-4-15(b) and using the term aa diagnosed 
impairment due to occupational pneumoconiosis", it was the intent of the Legislature to 
associate the running of the 3 year statute of limitation with the finding of a measurable 
whole body medical impairment due to occupational pneumoconiosis. This Intent is derived 
not only from the language of §23-4-15(b) itself, but from concomitant legislation, as wen as 
language removed from §23·4-15(b). it appears that the legislative changes made to 
W.Va. Code §23-4-15(b) in 2003 were made as a result of contemporaneous changes to 
W.Va. Code §23-4-6a. The 2003 amendment of §23-5-6a mandated that an employee was 
no longer eligible to receive an award on the mere diagnosis of OP, but was now required 
to have an impairment as a result of OP. The 2003 amendment of W.Va. Code §23-4-6a 
stated in pertinent part: 

[P]rovided, that for any employee who applies for occupational 
. pneumoconiosis benefits whose award was granted on or after 

the effective date of the amendment and reenactment of this 
section during the year two thousand three, there shall be no 
permanent partial disability awarded based solely upon a 
diagnosis of occupational pneumoconiosis it being the intent of 
the Legislature to eliminate any permanent partial disability 
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awards for occupational pneumoconiosis, without a specific 
finding of measurable impairment. 

W.Va. Code §23-4-6a "(2016 Lexis Nexis) 

It is determined, given the contemporaneous nature of the legislation, that the Legislature 
changed the provIsions for filing an application for OP benefits under §23-4-15(b) In order 
to be consistent with the type of award which could now be granted under §23-4-6a and the 
exclusion of the diagnosis of occupational pneumoconiosis as a basis for an award. 
Therefore, the Legislature changed the statute of limitation and substituted "within three 
years from and after a diagnosed impairment due to occupational pneumoconiosis was 
made known to the employee by a physician and unless filed within the three year period" 
for "within three years from and after the employee's occupational pneumoconiosis was 
made known to him or her by a physician or which he or she should reasonably have 
known, whichever shall last occur, and was so filed within such three year period". 
Accordingly, the .term "Impairment" in §23-4-15(b) is very much entwined with the term 
"Impairment" in §23-4-6a, i.e. ,ra specific finding of measurable Impairment". 

This determInation has support in the language removed by the Legislature from 
§23-4-15(b). The language "or which he or she should reasonably have known" has been 
removed from the statute. It is found that this language has been removed so as to be 
consistent with the concept and language of a measurable Impairment. A claimant cannot 
reasonably know, short of being advised by a physician, as to whether he or she has a 
measurable Impairment. A claimant may reasonably know that he or she Is short of breath 
or can't climb stairs or may have difficulty working due to shortness of breath related to OP, 
but he/she cannot reasonably know whether they have a measurable breathing impairment 
due to OP unless they are so told by a physician. Therefore, it appears that Interpreting 
"diagnosed Impairment" under § 23-4-15(b) as functional or vocational Impairment does not 
have support In the legislative history or in the language of the statute itself. . 

Another Significant issue raised in this litigation is whether the amendments to §23
4-1S(b) changes the burdens and processes involved with an application for OP benefits. 
The employer asserts this language change has greatly altered the claimant's burden. The 
employer argues that this language has added a requirement on the claimant, Which he did 
not have prior to 2003, In order for the claim administrator to rule a claim has been timely 
filed, That Is, in addition to completing the necessary forms as required by W.Va. Code 
§23-4-15(b), In those circumstances where a claimant is filing more than 3 years after his 
date of last exposure, the burden Is on the claimant to show that he has an Impairment 
diagnosed by a physician that Is attributable to occupational pneumoconiosis. The 
employer asserts that any olaim filed more than 3 years after the date of last exposure 
should be denied as untimely if the claimant fails to present this evidence. 

Conversely. the claimant argues that the new language merely establishes when the 
3 year statute of limitations begins to run. If an employee is filing an OP claim more than 3 
years after the date of last exposure, and he has not been diagnosed by a physician with 
Impairment due to OP, then this part of the statute does not even come Into consideration. 
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Once the claimant tiles the completed forms as required by W. Va. Code § 23-4-15(b), the 
burden shifts to the employer to determine whether the claim is timely flied. There is no 
Inquiry on the forms relating to whether a physician has diagnosed Impairment due to OP, 
just as there .was no inquiry as to whether the claimant "should reasonably have known" 
about the existence of OP under the prior statute. 

. , 
Furthermore, it is problematic to require the employee be diagnosed with impairment 

from OP, rather than merely being diagnosed with the presence of OP, before a claim can 
be considered timely filed. It is and has always been the fLinction of the OP Board to 
determine all medical questions relating to cases of compensation for OP. W.Va. Code 
§23-4-8a(2005). The percentage of permanent disability is determined by the degree of 
medical impairment that is found by the OP Board. W.Va. Code §23-4-6a (2005). See 
Fenton Art Glass Co v. W. Va. Office of the Ins. Comm'" 222 W.Va. 420, 664 S. E. 2d 761 
(2008). A claimant has never been required to bear the burden and expense of having 
pulmonary function tests performed and evaluated before filing a claim In order to 
determine If it is timely. The ole did not modify Its application form after 2003 to make this 
type of information necessary when flllng an OP claim. The process has heretofore always 
been such that the claimant had to produce sufficient evidence that he was exposed to the 
hazards of OP and, if not filing within 3 years of the date of last exposure, that he was filing 
with 3 years of when he knew (Informed by a physician) or should have known of the 
existence of the OP. The amount of impairment was ascertained by the OP Board 
following pulmonary function testing performed by the OP Board. 

There does not appear to be anything significant In the language of the amended 
statute that would evince an Intent on the part of the Legislature to require an affirmative 
showing of OP impairment in those claims that were not flied within 3 years of the date of 
last exposure. The minor differences in the Ufiling" language between the pre and post 
2003 statutes appears to be stylistic. The prior statute states "unless so filed within such 
three year period". The 2003 amendment to §23-4-15(b) states "unless flied within the 
three year period". 

Furthermore, in Syllabus Point 1 of Holdren v. Workers' Compensation 
Commissioner, 382 S. E. 2d 531 rN.va. 1989), an occupational hearing loss claim, the 
West VIrginia Supreme Court of Appeals held: "There are two possible dates which trigger 
the running of W. Va. Code §23-4-15 (1988), of which the last occurring will be used. One 
of these dates Is the date of last exposure. The second possible date is the earlier of either 
the date the claimant was advised of the occupational disease by a physician or the date 
the claimant should reasonably have known of the existence of the occupational disease" 
Holdren, 382 S.E. 2d at 531. See also, Hannah v. Workers' Compensation Comm'r, 346 
S.E. 2d 757, 759-60 0N.Va. 1986). Thus, "discovery" prOVisions similar to those set forth in 
amended §23-4-15(b) have been held to "trigger the running" of the limitations of the 
statute. There does not appear to be any language contained within the amended statute 
that changes the above precedent, nor Is there any indication in these minor language 
changes that the Legislature was creating what Is essentially a presumption of untimeliness 
which can only be rebutted upon a showing of Impairment due to occupational 
pneumoconiosis. 
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Accordingly, it Is found that in a case where a claimant has not filed his claim within 
3 years of his date of last exposure, he Is not required by statute to present evidence of 
diagnosed Impairment due to OP in order to "kick open" a statute of limitation within which 
he can apply. However, if in the processing or litigation of a claim, evidence shows that the 
claimant has a diagnosed Impairment due to OP I his claim will not be found timely if his 
claIm was not filed within 3 years of the date his diagnosed impairment was made known to 
him by a physician. In essence, it is found that the diagnosed impairment provision of §23
4-15(b) does not create a quasi-standing to file but Is a statute of limitation upon filing. 

Another significant Issue raised In this claim concerns the application of W.Va. Code 
§ 23-4-15b, also amended in 2003. This section, which also addresses the non-medical 
portion of OP claims, states, inter alia: 

[I]f a claim for occupational pneumoconiosis Is filed by an 

employee within three years from and after the employee's 

occupational pneumoconiosis was made known to the 

employee by a physician, the Insurance Commissioner, 

private carrier or self-Insured employer, whichever is applicable, 

shall determine whether the claimant filed his or her application 

within that period ... 

()IV.Va. Code § 23-4-15b (2010 Replacement Volume) 

(emphasis provided) 


In the 2003 amendment to §23-4-15b, the Legislature, as with the 2003 amendment to §23
4-15(b), deleted the previously used phrase ·or otherwise should have reasonably been 
known to the employee". However, the limitation with respect to a "diagnosed Impairment 
due to occupational pneumoconiosis" which the Legislature had inserted in §23-4-15(b), 
was not Inserted Into §23-4-15b. Obviously, the language in §23-4-15b does not require a 
diagnosed Impairment due to OP by a physician, but rather that a physician has informed 
the claimant that he or she has OP. Thus, there appears to be a conflict between § 23-4
15(b) and §23-4-15b. 

In attempting to reconcile these conflicting statutes, there are certain rules of 
statutory construction that must be observed. Statutes which relate to the same subject 
matter should be read and applied together so that the Legislature's intention can be 
gathered from the whole of the enactments. Syllabus Point 3, Smith v. State Workmen's 
Compensation Comm'r, 159 W.Va. 108, 219 S.E, 2d 361 (1975)." Syl. pt. 3, Boley v. Miller, 
187 W.Va. 242,418 S.E. 2d 352 (1992). Accord Syl. pt. 2, Beckley v. Kirk, 193 W.Va. 258, 
455 S. E.2d 817 (1995) The West Virginia Supreme Court has stated on numerous 
occasions, "[s]tatutes in pari materia, must be construed together and the legislative 
intention, as gathered from the whole of the enactments, must be given effect.~ Syl. pt. 3, 
state ex rei, Graney v. Sims, 144 W.va. 72,105 S.E. 2d 886 (1958). 

It is found that the Intent of the Legislature in passing and amending § 23-4-15(b) 
was to set forth the application process for occupational pneumoconiosis claims ("shall be 
made on the form or forms prescribed by the Insurance Commissioner) and to set forth the 
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statute of limitations governing the consideration of OP applications C'such time limitation 
being hereby declared to be a condition of the right and hence jurisdictional). To the end of 
delineating the statute of limitation the Legislature Identified two factors which create the 
limitation 1) the date of last exposure to the hazards of occupational pneumoconiosis and 
2) the date it was made known to the claimant by a physician that he or she had a 
diagnosed impairment due to occupational pneumoconiosis. 

It is found that W.Va. Code §23-4-15b is not a statute of limitation. Rather, it is 
found that the Intent of the Legislature in passing and amending §23-4-15b, was to charge 
the Insurance Commissioner or other Claim Administrator with the duty to make certain 
determinations based on a claimant's application for OP benefits. The statute provides that 
if a claim Is filed within 3 years of the date of last exposure, the Insurance Commissioner 
shall determine whether a claimant has been exposed to the hazards of OP for a 
continuous period of not less than 60 days within three years prior to the filing of his or her 
claim, whether in the State of West Virginia a claimant has been exposed to the hazards of 
OP over a continuous period of not less than two years during the ten years immediately 
preceding the date of his or her last exposure and whether there is sufficient exposure with 
respect to the presumption. The statute further provides that if a claim for OP is filed by an 
employee "within three years from and after the employee's occupational pneumoconiosis 
was made known to the employee by a physician", the Insurance Commissioner shall 
determine whether the claimant filed his or her application within that period, whether in the 
State of West Virginia a claimant has been exposed to the hazards of occupational 
pneumoconiosis over a continuous period of not less than two years during the ten years 
Immediately preceding the date of his or her last exposure and whether there Is sufficient 
exposure with respect to the presumption. 

As aforementioned, notably missing from §23-4-15b Is the charge or grant of 
authority to the Insurance Commissioner to make determinations with respect to claims 
filed by an employee "within three years from and after a diagnosed impairment due to 
occupational pneumoconiosis was made known to the employee by a physician". Thus, if 
one were to make a literal interpretation of §23-4-15b, the conclusion would be reached 
that the Insurance Commissioner has no authority to make determinations with respect 
whether a claim was filed within the statute of limitation of within three years of a diagnosed 
impairment due to OP. 

in Syllabus point 2 of Sheena H. v. West Vlrginja Office of the Insurance 
Commissioner, 772 S.E. 2d 317 rN.Va. 2015), the West Virginia Supreme Court of Appeals 
held: 

It is the duty of a court to construe a statute according to Its true 
Intent, and give it such construction as will uphold the law and 
further justice. It is as well the duty of a court to disregard a 
construction, though apparently warranted by the literal sense of 
the words in a statute, when such construction would lead to 
injustice and absurdity. 
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Sheena H., 772 S.E. 2d at 318. 

It is concluded that It could not have been the intent of the Legislature to make a specific 
change to a statute of limitation and provide the Insurance Commissioner or other claim 
administrator with no authority to act on such change. Interpreting §23-4-15b as only 
applying to the date of last exposure or the date occupational pneumoconiosis was made 
known to the employee, would render the amendment to §23-4-15(b), Insofar as it concerns 
a "diagnosed impairment due to occupational pneumoconiosis", meaningless. Therefore, it 
is further concluded that the construction of §23-4-15b which permits a review of the date 
occupational pneumoconiosis was made known to the employee, Is herein disregarded and 
the construction which permits a review of aw!thin three years from and after a diagnosed 
impairment due to occupational pneumoconiosis was made known to the employee by a 
physician", is herein applied. 

For the above stated reasons, it is determined herein that the following principles will 
be applied. 

1) The application for compensation shall be made on the form or forms 
prescribed by the Insurance Commissioner, and filed with the Insurance Commissioner, 
private carrier or self-insured employer, whichever is applicable, within three years from 
and after the last day of the last continuous period of sixty days or more during which the 
employee was exposed to the hazards of occupational pneumoconiosis or within three 
years from and after a diagnosed impairment due to occupational pneumoconiosis was 
made known to the employee by a physiCian. 

2) A "diagnosed impairment due to occupational pneumoconiosis" means a 
specific finding of measurable Impairment of pulmonary function based on such test results 
that are identified in W. Va. CSR § 85-20-A. 

3) A finding that a diagnosed impairment due to occupational pneumoconiosis 
was made known to a claimant by a physician triggers the running of the statute of 
limitations set forth in §23-4-15(b). A claimant does not have an affirmative duty to trigger 
the running of the statute of limitations as a pre-condition to filing his application for 
compensation. 

It is found that Mr. Wood has not established by a preponderance of the evidence 
that his application for occupational pneumoconiosis benefits, filed on March 6, 2015, was 
timely filed under W.Va. Code §23-4-15(b). The preponderance of the evidence shows that 
Mr. Wood did not file his claim within three years of a diagnosis of Impairment due to 
occupational pneumoconiosis being made known to him by his physician. 

The record shows that Mr. Wood, a shuttle car operator for the Pine Ridge Coal 
Company, was last exposed to the hazards of occupational pneumoconiOSis on September 
8, 2011. The record further shows that Mr. Wood flied a prior OP claim on or about 
January 9, 2002. Subsequently, Mr. Wood was examined by the Occupational 
Pneumoconiosis Board on April 11 , 2002 in Claim No. 2002036237. The Board noted that 
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Mr. Wood's date of last exposure was January 15, 2002, and that he had been exposed to 
a dust hazard for approximately 15 years. The OP Board did not make a diagnosis of OP 
since it found no x-ray abnormality and lung testing showed n~ Impairment. 

Mr. Wood fifed his second application for OP benefits on March 16, 2015. On 
January 26, 2015, Mr. Wood completed an Employees' Report of Occupational 
Pneumoconiosis. On said form, Mr. Wood listed his date of last exposure as "2012". 
However, this Is found Incorrect in light of the Employment History dated September 3, 
2015, showing the last day worked at the Pine Ridge Coal Company as September 8, 
2011. On the WC-1 OP, Mr. Wood further advised that he had been granted Social Security 
Disability benefits beginning in 2012 on the basis of iJis "heart, COPO, knees, pancreatitis, 
etc.". Mr. Wood further Identified Thopsie Jaganath, M.D., as his family physician. Mr. 
Wood reported that he had a medical report from Jenlfer Hadley, D.O., indicating that he 
was diagnosed with occupational pneumoconiosis on November 17, 2014. Mr. Wood 
Indicated that he had a chest x-ray In May, 2014, but did not have a blood gas analysis, 
breathing study, or tuberculosis check performed within the five years prior to his 
completion of the WC-1 OP form. 

The record clearly shows that Mr. Wood did not file his OP application within three 
years of the date of his last exposure to the hazards of occupational pneumoconiosis. It is 
further found, primarily on the basis of his deposition testimony, that Mr. Wood did not file 
his March 16, 2015, application for OP benefits within three years of It being made known 
to him by a physiCian that he had a diagnosed Impairment due to occupational 
pneumoconiosis. At his deposition Mr. Wood testified upon cross examination as follows: 

Q That's all right. r don't know if the court reporter 
got your last remark or not, but what I was getting ready to ask 
you-- Do you recall being told at any time by any physician or 
any nurse in a physician's office that, based on your lung 
examinations, that you had a diagnosed Impairment due to 
occupational pneumoconiosis? 

A I'd say Doctor Jagannath has. 

Q And when would be the earliest time that he may 
have told that? 

A That, I have no Idea, 'cause I've gone to him for 
years. And we talk about so many different things. I just had 
him as a doctor here not too long ago for a followup on some 
surgery I had. It didn't have nothing to do with coal mining. 
Well, my wife says it did. It was for my knees and my arteries. 
Now, I don't know if that had anything to do with-- I don't know 
what caused it. 
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Q Sure. We'll go over your medical history in just a 
second. But so the record will be clear, you think Dr. Jagannath 
told you that you had Impairment caused by coal dust or OP. 
And you've seen him for--

A What Is OP? 

Q Occupational pneumoconiosis. Coal workers' 
pneumoconiosis or Black Lung, as you ~-

A Black Lung, as I'd call it. 

a --refer to it. Right. So when you -

A I would say for sure he has at one time or another. 

Q Okay. And you told Mr. Maroney you'd seen him 
for twenty years. Is that correct? 

A He was my family practitioner for quite some time. 

(Oepo. at 28,29). 

In light of the extensive 20-year term of medical treatment provided by Dr. Jaganath 
to Mr. Wood, it Is concluded that the preponderance of the evidence shows that a 
diagnosed impairment due to occupational pneumoconiosis was made known to Mr. Wood 
by Dr. Jagnanath. Mr. Wood's inability to identify the earliest time he was told of 
impairment due to OP - because he has gone to Dr. Jaganath for years-supports the 
conclusion that Dr. Jagnanath advised him of such more than three years prior to 
application Mr. Wood has not demonstrated that he filed his application within three years 
of being informed by Dr. Jagnanath that he had a diagnosed impairment due to OP. 
Accordingly, Mr. Wood has not filed his application "within three years from and after a 
diagnosed impairment due to occupational pneumoconiosis was made known to the 
employee by a physician Gas expressly required by W.Va. Code §23-4-15(b). 

CONCLUSIONS OF LAW: 

Mr. Wood has not established by a preponderance of the evidence that he filed his 
application for OP benefits within three years of his date of last exposure to the hazards of 
occupational pneumoconiosis or within three years of It being made known to him by a 
physician that he has a diagnosed impairment due to occupational pneumoconiosis. 

Accordingly, it is ORDERED the Claim Administrator's Order dated April 25, 2015, 
rejecting Mr. Wood's application for occupational pneumoconiosis benefits Is AFFIRMED. 
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APPEAL RIGHTS: 

Under the provisions of W.Va. Code §23-5-12, any aggrieved party may file a written 
appeal within thirty (30) days after receipt of any decision or action of the Administrative 
Law Judge. The appeal shall be filed directly with the Board of Review at P.O. Box 
2628, Charleston, WV, 26329. 

Date: January 30, 2017 

JMM:lkc 

cc: 	 JOHN 0 WOOD 
PATRICK K. MARONEY - COUNSEL FOR CLAIMANT 
HENRY C BOWEN - COUNSEL FOR INSURANCE COMMISSION 
PINE RIDGE COAL COMPANY LLC 
WVOIC-THE SELF-INSURED EMPLOYER GUARANTY RISK POOL 
HEALTHSMART CASUALTV CLAIMS SOLUTION/Ole 
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JCN: 2015024449 
Date: January 3D, 2017 

The Claimant's protest to the Claims Administrator's order of April 24, 2015, regarding 
OCCUPATIONAL PNEUMOCONIOSIS NON·MEDICAL FINDING. 

EVIDENCE SUBMITIED: 

Claimant Evidence 

Document Type: Not Specified 
Document Date: 3/212015 
Submit Dale: 12/3/2015 
Author: John Wood 1Dust Exposure History Form 

Document Type: Not Specified 
Document Date: 4124/2015 
Submit Date: 1213/2015 
Author. AIG I Compensability Decision 

Document Type: Not Specified 
Document Date: 6121/2016 
Submit Date: 6/2812016 
Author: Claimants Deposition 

EVIDENCE SUBMITTED: 

Insurance Commission Evidence 

Document Type: Not Specified 
Document Date: 1211012001 
Submit Date: 1nl2016 
Author: Afzal Ahmed, M.D. I X·Ray (Chest) 

Document Type: Not Specified 
Document Date: 119/2002 
Submit Date: 1nl2016 
Author: Physician's Report of OP 

Document Type: Not Specified 
Document Date: 4/1112002 
Submit Date: 9117/2015 
Author: OP Board Findings 
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Document Type: Not Specified 
Document Date: lf26/2015 
Submit Date: 9117/2015 
Author: Employees' Report of OP 

Document Type: Not Specified 
Document Date: 3/6/2015 
Submit Date: 9/1712015 
Author: Attorney Rep Letter 1Application for OP 

Document Type: Not Specified 
Document Date: 4124/2015 
Submit Date: 10117/2015 
Author: CAO/AIG 

Document Type: Not Specified 
Document Date: 913/2015 
Submit Date: 9/1712015 
Author. Employment History I Pine Ridge Coal 

Company 

CLOSING ARGUMENTS: 

Party Submitted: Employer 
Letter Date: 9/112016 
Party Submitted: Claimant 
Letter Date: 11/17/2016 

HEARING TRANSCRIPTS: 

Hearing Date: l1fl12016 
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