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I. INTRODUCflON 

This Summary Response is filed on behalf of Respondent, Joseph M. Wmesburg, 

pursuant to Rule 16 (h), W. Va. Rev. R. App. P. and this Court's Scheduling Order of 

October 4, 2017. The Petitioner's assignments of error are addressed in turn. 

II. ARGUMENT1 

1). Whether Respondent enduring an automobile accident in order to avoid 
crashing into a deer with his car was evidence of intoxication. 

Petitioner's first argument in favor of reversal of this circuit court's order centers 

on her contention that the circuit court "discounted" the circumstances surrounding the 

crash of Respondent's vehicle as not being per se reflective of impairment.2 See 

Petitioner's Briefat p. 7. Petitioner goes on to suggest that Petitioner's "erratic driving" 

is indicative ofhis impairment and relies upon this Court's authority in, inter alia, State 

ex reI. State v. Gustke, 205 W. Va. 72,516 S.E.2d 283 (1999), as support for that 

proposition. Id. at p. 8. 

However, this argument, and the authorities relied upon by Respondent are 

entirely distinguishable from the matter at Bar. Petitioner fails to note that Gustke 

1 Respondent acknowledges and agrees with both the standard of review applicable to a 
circuit court's review of decisions of an administrative agency and the standard of review 
that applies to this Court's review of a circuit court's reversal of such an agency as set 
forth by Petitioner in her Brief at p. 7. See, respectively, Reed v. Hill, 235 W. Va. 322, 
773 S.E.2d 666 (2015), and Syl.Pt. 2, Muscatell v. Cline, 196 W. Va. 588, 474 S.E.2d 518 
(1996). 
2 This assertion by the circuit court does not contradict any finding of the hearing 
examiner from the Office ofAdministrative Hearings ("OAR") assigned to hear the case. 
The OAH hearing examiner effectively sidestepped the issue entirely by implicitly 
acknowledging the evidence developed at the hearing relative to the circumstances of the 
crash and then failing to take a position on the question. See Appendix (" App.") at p. 
456. 
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involved a law enforcement officer actually observing the suspect's vehicle weaving 

erratically. 205 W. Va. at 75,516 S.E.2d at 286. Similarly, Reed v. Hill involved an 

officer being nearly hit head on by the suspect vehicle. 235 W. Va. 1, 5, 770 S.E.2d 501, 

505 (2015). In the instant matter, no one observed Respondent swerve to avoid 

colliding with a deer. The arresting officer conceded that he was in possession of no 

facts to contradict Respondent's contention that he swerved to avoid hitting a deer. App. 

at pp. 280-281. In fact, the arresting officer acknowledged that it is not uncommon for 

individuals to collide with deer in rural areas of Ohio County similar to where 

Respondent encountered the deer he served to avoid. Id. 

Petitioner's contention to the contrary, the circuit court did not fail to discount 

this evidence. Rather, the circuit court acknowledged Respondent's undisputed, 

uncontradicted, unrebutted evidence that he swerved to avoid a deer as having no 

bearing on the question of whether he was driving under the influence. 

2). Whether the circuit court erred in giving little evidentiary weight to 
Respondent's "drinker's breath" on the question of impairment. 

Petitioner asserts that the circuit court erred in concluding that the OAR hearing 

examiner, in turn, erred in concluding that the odor of alcohol on Respondent's breath is 

evidence ofimpairment. However, even as the arresting officer acknowledged, 

"drinker's breath" is notper se evidence of impairment; rather, it is evidence only that 

an individual has consumed alcoholic beverages. App. at pp. 285-286. This conclusion 

is entirely consonant with this Court's prior pronouncement on the subject. Federoff 

v. Rutledge, fn. 1, 175 W. Va. 389, fn. 1,332 S.E.2d 855 (1985) citing 4 R Gray, M.D. & 

L. Gordy, M.D., L.L.B., Attorneys' Textbook of Medicine § 133.10 (3rd ed. 1985), 
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addressing the poor correlation between "drinker's breath" and impairment. Federoffis, 

of course, consistent with authorities from other jurisdictions holding similarly. See, 

e.g., State v. Taylor, 444 N.E.2d 481, 482 (Ohio App. 1981) ("The mere odor of alcohol 

about a driver's person, not even characterized by such customary adjectives as 

"pervasive" or "strong," may be indicia of alcohol ingestion, but is no more probable 

indication of intoxication than eating a meal is of gluttony ... the law prohibits drunken 

driving, not driving after a drink."); Saucier v. State, 869 P.2d 483 (Ak. 1994). 

3). Whether the circuit court erred in excluding evidence of Respondent's 
bloodshot, glassy eyes as indicators of impairment. 

Petitioner next chides the circuit court for discounting Respondent's purportedly 

bloodshot, glassy eyes, concluding that the circuit court refused to view the record as a 

whole to determine whether the final order of revocation was sustainable. See 

Petitioner's Briefat pp. 8-9. However, the circuit court properly noted that the arresting 

officer himself acknowledged that a myriad of innocuous, innocent reasons can account 

for red, glassy eyes, including standing in cold weather conditions and fatigue, and 

Respondent was standing in the cold after 3:00 a.m. when first encountered by the 

arresting officer. App. at pp. 7; 287-292. 

Petitioner cites Lowe v. Cicchirillo, 223 W. Va. 175, 181, 672 S.E.2d 311,317 

(2008), for the proposition that DUI detection clues such as the odor of an alcoholic 

beverage, bloodshot, glassy eyes, slurred speech, and unsteadiness, when evaluated 

together, justify upholding an order of revocation. Respondent acknowledges this 

standard. 
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However, not noted by Petitioner was that Respondent's speech was normal and 

he was standing and walking normally, produced his information in a timely and orderly 

fashion, was polite, cooperative, and not acting in any manner in a way that would 

indicate that he was impaired. App. at pp. 353-354. Both Respondent and OAR 

effectively ignore these critical facts that properly fit into the mosaic of the entire arrest 

event, but the circuit court did not.3 

4). Whether the circuit court erred in concluding that the horizontal gaze 
nystagmus test was improperly administered and should have been discounted. 

Petitioner maintains the arresting officer did not concede that he failed to 

administer the horizontal gaze nystagmus ("HGN") test properly to Mr. Winesburg in 

the correct fashion, because he could not recall whether he made the requisite number of 

sweeps and holds respecting his measure for both lack of smooth pursuit and the onset 

of nystagmus prior to 45°. See Petitioner's Briefat pp. 9-13; App. at p. 334. 

The reality of the matter is that the arresting officer noted that, while he may have 

made the proper number of sweeps and holds, he could not state that it was more likely 

than not that he did so. Accordingly, he admitted that he could not state whether he 

administered the HGN to Mr. Winesburg in the correct fashion and that the benefit of 

the doubt as to whether he did so should go to Mr. Winesburg. App. 343-344. 

3 Also entirely ignored by Petitioner was Respondent's performance on the walk-and
turn ("WAT") and one-leg-stand ("018") structured field sobriety tests ("SFSTs"): he 
passed both. The OAR final order takes note of these facts, but, consistent with its 
standard approach of evaluating specific detection clues in a vacuum and not as part of a 
larger evidentiary picture, it discounted their value in its Final Order. App. at p. 456. 

4 



Petitioner then cites selectively to a portion of the 2006 edition of the National 

Highway Safety Administration's participant's manual (DWI Detection and 

Standardized Field Sobriety Testing Course) (hereinafter, "the NHTSA Manual"), 

suggesting that slight variations from ideal testing conditions in the administration of 

SFSTs (e.g. an inability to find a perfectly smooth surface during a roadside stop) does 

not render the tests invalid. See Petitioner's Briefat p. 12. What Petitioner fails to note, 

however, is the language from the NHTSA Manual that provides that "it's necessary to 

emphasize this validation [ofSFSTsJ applies only when the tests are 

administered in the prescribed standardized manner." NHTSA Manual at 

VIII-19. The arresting officer agreed with the NHTSA standard that SFST test validation 

only applies when the SFSTs are given in the prescribed, standardized manner, and if 

they are not, the test results are compromised. App. at p. 332-333.4 Such a proposition 

seems manifestly logical: how can one fail a test if the test is not given properly? 

To reach the conclusion advanced by Petitioner on this point, one that OAR 

obviously adopted, i.e., that the HGN results should count against Respondent even in 

the absence of evidence that the test was administered in conformity with the test 

requirements, renders the foregoing language from the NHTSA Manual, itself (and 

acknowledged by the arresting officer) utterly meaningless. Stated otherwise, Petitioner 

suggests that even if the tests were administered improperly, some form of general 

4 Chiding the circuit court for discounting the results of the HGN (and thereby seeking to 
justify OAR's embrace of the purportedly failing HGN results), Petitioner cites Dale v. 
McConnick, 749 S.E.2d 227, 232 (W. Va. 2013), for the proposition that deviations from 
the HGN testing procedure relate to the weight, not the admissibility ofthe test. This is 
an argument advanced from a false premise, inasmuch the circuit court did not conclude 
that OAR erred in admitting the HGN evidence; rather, the circuit court concluded that 
the OAR erred in extending meaningful evidentiary weight to a test that, by the deputy's 
own admission, may not have been administered properly. App. at p. 9. 
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compliance with test administration suffices to render them acceptable. In the world of 

the Division of Motor Vehicles ("DMV'), "close" would apply to not only horseshoes and 

hand-grenades, but HGN as well. If the tests are to really mean anything at all, they 

must be given properly, a fact that NHTSA, itself, acknowledges. The circuit court 

properly concluded that the HGN results should be discounted in the absence of 

evidence that they were administered properly and that OAR erred in extending to them 

evidentiary weight. 

5). Whether the circuit court erred in excluding evidence of an improperly 
administered preliminary breath test. 

Petitioner advances another argument muddying the issue of which party bears 

the burden of proof by suggesting that the circuit court erred in concluding that evidence 

of a preliminary breath test ("PBT") purportedly failed by Respondent should have been 

excluded. See Petitioner's Briefat pp. 13-14. Note that OAR excluded the PBT results as 

well. App. at p. 454. However, both the conclusion reached by the circuit court and by 

the OAR on this point reflect the what is required by the law. 

The PBT administered to Respondent was not offered in conformity with w. Va. 

Code § 17C-5-5, which provides, in relevant part, that " [a]ny preliminary breath analysis 

required under this section must be administered with a device and in a manner 

approved by the department ofhealth for that purpose." (Emphasis added). Pursuant 

to West Virginia C.S.R. § 64-10-5.2(a), the "law enforcement officer shall prohibit the 

person from drinking or smoking for at least fifteen minutes before conducting the 

[preliminary] breath test." (Emphasis added). See, too, NHTSA Manual (2006) atVII-8 

("It takes approximately 15 minutes for the residual alcohol to evaporate from the 
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mouth. The only sure way to eliminate this factor is to make sure the suspect does not 

take any alcohol for at least 15 to 20 minutes before conducting a breath test."). 

Respondent's purported failure of the PBT should not, and did not, count against him, as 

the officer did not ensure that Respondent did not ingest any alcohol or smoke in the 

fifteen (15) minutes preceding administration of the test. See Reed v. Hill, 235 W. Va. 1, 

8, 770 S.E.2d 501, 508 (2015). 

Petitioner engages in a clever form of semantic sophistry by implying that the 

absence of evidence that Respondent consumed alcohol or smoked in the fifteen (15) 

minutes prior to taking the tests suffices to render the test results admissible. See 

Petitioner's Briefat p. 14. This maddening and unfounded argument, repeatedly 

advanced by DMVs lawyers in OAR hearings throughout West Virginia, wholly 

misapprehends the party upon whom the burden of proof rests. It is the evidentiary 

proponent (here, the DMV) that must establish conformity with the test requirements, 

i.e. that the officer ensured no ingestion of alcohol or smoking within the specified time 

frame, in order to qualify the test results for admission into evidence. Otherwise, the 

language in W. Va. Code § 17C-5-5 and C.S.R. § 64-10-5.2(a) means nothing. 

6), Whether the circuit court erred in excluding evidence of the secondary 
chemical test reflecting a breath alcohol content of .109. 

Petitioner next argues that the circuit court erred by concluding that the results of 

the secondary chemical test, the Intoximeter EC/IR II, should have been excluded by 

OAR, as Respondent's failing result of .109 breath alcohol content ("BrAC") is per se 

evidence of impairment. Concededly, W. Va. Code § 17C-sA-2G) mandates revocation of 

an individual's operator's privileges if the results of the secondary chemical are in excess 
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of .08 BrAC, and there is no evidence to contradict that Respondent's BrAC was a .109 at 

the time that he took the test. As well, the circuit court found controlling the language 

that provides that the 

weight of the chemical test evidence is presumptive of alcohol influence, not 
conclusive. * * * "If there is no evidence to the contrary, the court may accept the 
legal presumption and conclude that the driver was or was not impaired on the 
basis of the chemical test alone. However, other evidence, such as testimony 
about the diver's appearance, behavior, or speech, for example, may be sufficient 
to overcome the weight of the chemical test. 

NHTSA Manual (2006) at 1II-3. (Emphasis added).5 

But the circuit court's analysis did not stop there, because the circuit court also 

concluded that Respondent was not lawfully arrested, and, therefore, any secondary 

chemical test was not lawfully administered. W. Va. Code § 17C-5-4(c) [2010] 

(secondary chemical test is administered incidental to a lawful arrest). App. at p. 8. 

While the circuit court's conclusions as advanced by Respondent may not reconcile with 

the foregoing provision of the Code, such musings are essentially surplusage given the 

circuit court's underlying conclusion that OAH erred in concluding that Respondent was 

unlawfully arrested given the quantum of evidence developed at the roadside by the 

arresting officer. Petitioner's Briefessentially ignores the findings and conclusions 

made by the circuit court on the question of the legality of Respondent's arrest. 

5 There is an apparent disparity between the NHTSA standard, which makes an 
allowance for an individual with a BrAc over .08 as being potentially not under the 
influence and the Code, which fails to make any such allowance. Stated in another 
fashion, the NHTSA standard properly and correctly recognizes that an individual with a 
BrAc over .08 may not be under the influence whereas the Code makes no such 
allowance. 
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7). The circuit court did not abuse its discretion in concluding that OAR erred in 
concluding that an insufficient quantum of evidence existed justifying Respondent's 
arrest. 

Relying on Syllabus Point 2, Albrecht v. State, 173 W. Va. 268, 314 S.E.2d 859 

(1984), Petitioner asserts that ample evidence on the question of Respondent's 

impairment existed in the record to sustain OAR's findings and conclusions upholding 

the underlying order of revocation. However, upon application of a clearly erroneous 

standard as to OAR's factual findings and a de novo standard of review on its legal 

conclusions, it is apparent that the circuit court correctly concluded that OAR erred in 

upholding the order of revocation. See, e.g., Charleston Area Medical Center, Inc. v. 

State Dept. afWest Virginia, 224 W. Va. 591, 595, 687 S.E.2d 374,378 (2009) (citation 

omitted) ("the clearly erroneous rule does not protect findings made on the basis of 

incorrect legal standards. "). 

Petitioner urges a holistic analysis ofthe evidentiary record, see Petitioner's Brief 

at pp. 16-18, and on this point, Respondent wholly agrees. The sum total of the 

evidence developed at the roadside (before the traffic stop was extended by the deputy) 

to substantiate a conclusion that Respondent was under the influence was the following: 

(a) the odor of an alcoholic beverage; and (2) red, glassy eyes.6 While it is true that a 

single car accident had occurred, a truthful explanation was offered by Respondent 

accounting for why he wrecked (he swerved to avoid colliding with a deer), and the 

6 Petitioner suggests that Respondent's roadside admission to having consumed 
alcoholic beverages constitutes an additional detection clue. However, coupled with the 
detection ofthe odor of an alcoholic beverage on his breath, such an admission is not 
really a separate clue at all and merely reinforces another one. To credit the "odor" and 
the "admission" as separate clues would simply amount to "double counting." 
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deputy acknowledged that he had no information to contradict this explanation and that 

it was not uncommon for such collisions to occur in such fashion. 

On the other side ofthe scale existed the following evidence all but ignored by 

OAR in its Final Order and by Petitioner in her Brief: Respondent's speech was normal; 

Respondent walked normally; and Respondent stood normally. In fact, it warrants 

mentioning the deputy's very words to Respondent after completing his initial 

investigation: "You seemfine to me, but let's make sure." App. at p. 383. The deputy's 

hunch that Respondent may have been under the influence is not a basis for extending 

the traffic detention, particularly coupled with his statement that Respondent appeared 

normal. 

As the United States Court of Appeals for the Fourth Circuit has held, 

When conducting a routine traffic stop, a police officer may not detain the driver 
or passenger beyond the point necessary to effect that stop without reasonable 
suspicion to believe that either is engaged in additional criminal activity. [U.S. v.J 
Branch, 537 F.3d [328,] 336 [(4th Cir. 2008)]; see Illinois v. Caballes, 543 U.S. 
405,407,125 S.Ct. 834, 160 L.Ed.2d 842 (2005) ([A] seizure that is lawful at its 
inception can violate the Fourth Amendment if its manner of execution 
unreasonably infringes interests protected by the Constitution.). Reasonable 
suspicion, though incapable of a precise definition, must consist of specific and 
articulable facts which, taken together with rational inferences from those facts, 
reasonably warrant further governmental intrusion upon an individual's liberty. 
Terry v. Ohio, 392 U.S. 1, 21, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). These 
specific, articulable facts will not support reasonable suspicion, however, if they 
describe a very large category of presumably innocent travelers. Reid v. Georgia, 
448 U.S. 438, 441,100 S.Ct. 2752, 65 L.Ed.2d 890 (1980) (per curiam). Nor can 
an officer's suspicion be based on merely inchoate and unparticularized 
suspicion or hunch. Branch, 537 F.3d at 336 (quoting Illinois v. Wardlow, 528 
U.S. 119, 124, 120 S.Ct. 673, 145 L.Ed.2d 570 (2000)). 

U.S. v. Mason, 628 F.3d 123,136 (4th Cir. 2010). 

Respondent should have been questioned and released. No other evidence save 

the odor of an alcoholic beverage and red eyes warranted Dep. Brooks' extension of the 
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traffic detention, and, in fact, the evidence otherwise indicated that Respondent was not 

intoxicated. Because a lawful arrest is a predicate to upholding any order of revocation, 

and for all orders of revocation occurring after June 1, 2010, such order cannot be upheld 

unless it is first determined that the driver was lawfully arrested, W. Va. Code § 17C-sA

2(f), the circuit court properly concluded that OAR erred in finding that the arrest was 

lawful. 

However, even assuming for the sake of argument that the deputy possessed 

reasonable suspicion to extend the initial traffic detention, he failed to develop sufficient 

probable cause to effectuate Respondent's arrest. Purportedly justifying the arrest was 

the result of the HGN test (which may well not have been given properly) and an 

improperly administered PBT. On the other end of the evidentiary spectrum were two 

passed SFfSs, the OLS and WAT test, normal ambulation, and normal speech. 

Summarily, there existed no probable cause to effectuate Respondent's arrest. Again, 

because a lawful arrest is a prerequisite to upholding an order of revocation, the circuit 

court's de novo conclusion that OAR erred should be upheld.7 

III. CONCLUSION 

For the foregoing reasons and any others that may be apparent to this Court, your 

respondent, Joseph M. Winesburg, respectfully prays that this Court affirm the Circuit 

Court of Ohio County.8 

7 While it is certainly true that the administrative fact-finder is entitled to due deference 
by a reviewing court concerning its factual findings, Syl.Pt. 4, Dale v. Dingess, 232 W. 
Va. 13,750 S.E.2d 128 (2013),where there is clear error, those factual findings will be set 
aside. Syllabus Point 2, Dale v. adorn, 233 W.Va. 601, 760 S.E.2d 415 (2014). 
8 Although implicit in filing a summary response pursuant to Rule 10 (e), W. Va. Rev. R. 
App. P., Mr. Winesburg contends that, consistent with the provisions of Rule 10(C) (6) 
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and (d), W. Va. Rev. R App. P., and in light of the criteria in Rule 18(a)(4), W. Va. Rev. 
R App. P., no oral argument on the issues raised herein is warranted or necessary. 
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IV. CERTIFICATE OF SERVICE 

Service of the foregoing Summary Response of Respondent was had by 

delivering true and correct copies thereof to the following persons via First Class U.S. 

Mail, postage prepaid, to their last known address this 22nd day of January, 2018. 

Hon. Patrick Morrisey 

Janet E. James, Esq. 
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