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I. 	 The Circuit Court Substituted its Judgment for the Office of Administrative 
Hearings' Final Order by Finding That the Respondent's Driving Was Not 
Indicative of Impairment. 

The Office of Administrative Hearings ("OAH") found that the Investigating Officer had 

lawful reasons for his initial contact with the Respondent; and it declined to make a finding one way 

or another whether the Respondent's driving constituted evidence of impairment. A.R. at 453, 456. 

The circuit court, however, found that the Respondent's crashofhis vehicle was ''plausible'' and "not 

reflective of impairment." A.R. at 6. 

The circuit court's review should entail review of whether the record supports the OAH's 

finding that the Investigating Officer had reasonable grounds to encounter the Respondent. Adding 

to the findings ofthe OAH is improper. "In this case, when the circuit court substituted its judgment 

on the evidence in conflict for that of the agency without either taking additional evidence or 

remanding the matter to the Commissioner for further consideration, including the possible taking 

of additional evidence, the court below did 110t meet the clearly wrong standard for review of the 

agency decision and abused its discretion." Muscatel/v. Cline, 196 W. Va. 588, 598,474 S.E.2d 518, 

528 (1996). It was not within the purview of the circuit court to make a finding whether the 

Respondent's driving was reflective of impairment, when the OAH did not make a finding 011 the 

issue. 

II. 	 The Circuit Court Erred in Excluding the Evidence That the Respondent Had 
the Odor of Alcohol on His Breath and That His Eyes Were Bloodshot and 
Glassy. 

In this case, as in Reed v. Pompeo, No 17-0175 (February 8, 2018), the circuit court 

"erroneously disregarded the evidence ofimpairment provided by the officers' testimony by giving 

undue weight to irrelevant and speculative evidence and by viewing each piece of evidence in 
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isolation, rather than looking at the totality of the circumstances." Pompeo at 13. The circuit court 

excluded the evidence of the odor of alcohol on the Respondent's breath on the grounds that odor 

is not indicative ofper se impairment; an odor can exist in the absence of intoxication; and it is not 

illegal to drink and drive. A.R. at 7. 

The circuit court excluded the evidence of Respondent's bloodshot, glassy eyes because it 

was cold outside and the Respondent was tired because it was after 3 :00 a.m. 

Both ofthese findings are clearly erroneous, for the reasons set forth inPompeo (at 13). The 

circuit court failed to simply determine whether the record supports the findings of the OAR that 

the Respondent had the odor of alcohol and glassy, bloodshot eyes. Instead, ,the court piled on 

speculative and irrelevant conjecture to reach its intended result. 

ill. The Circuit Court Erred in Excluding the Results of the Horizontal Gaze 
Nystagmus Test. 

The OAR noted the results ofthe horizontal gaze nystagmus (HGN) test, finding as fact that 

''the Investigating Officer observed that both of the Petitioner's eyes showed a lack of smooth 

pursuit and displayed a distinct and sustained nystagmus at maximum deviation. The Investigating 

Officer also observed that the Petitioner's left eye displayed an onset ofnystagmus prior to forty

five (45) degrees." The OAR also found as fact that the Respondent p'assed the walk-and-turn and 

one-leg-stand tests. A.R. at 454,456. 

The Respondent misunderstands the standard ofreview ofthe OAR and ofthe circuit court. 

He complains at footnote 3 of the Summary Response o/Respondent, Joseph M Winesburg, that 

the OAR noted that the Respondent passed the one-leg-stand and walk-and-turn tests, " ... but, 

consistent with its standard approach ofevaluating specific detection clues in a vacuum and not as 
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part ofa larger evidentiary picture, it discounted their value in its Final Order."TheOAH 'sstandard 

ofreview is not a balancing test; it is " ... whether the person did drive a motor vehicle while under 

the influence ofalcohol, controlled substances or drugs ... " W. Va Code § 17 C-5A -2( e). The OAH 

concluded as a matter oflaw that ''The Investigating Officer had reasonable grounds to believe that 

the Petitioner was driving under the influence ofalcohoL." A. R. at 457. 

The circuit court's standard of review is to determine whether the record supports the 

fuidings ofthe OAH. ''The review shall 'be conducted by the court without a jury and shall be upon 

the record made before the agency ... " W. Va. Code § 29A-5-4(f). Although the circuit court 

conceded that " ... a law enforcement officer's failure to satisfy some requirement concerning the 

protocol for administering the HGN goes to the weight and not the admissibility ofthe test ... " (A.R. 

at 9), the circuit court went on the exclude the HGN test because it had excluded all of the other 

evidence ofimpairment, and "[a] driver's license to operate a motor vehicle in this State cannot be 

administratively revoked solely and exclusively on the results of the driver's horizontal gaze 

nystagmus test." A.R. at 9. 

The HGN test cannot be excluded simply because all ofthe other evidence of impairment 

has been excluded. The circuit court's duty was to determine ifthe OAH's finding as to the HGN 

test was supported in the record. Once again the circuit court failed to examine the totality of the 

evidence, and instead examined each piece ofevidence in isolation. Pompeo, supra at 12. As this 

Court found in Pompeo, ''We find that the OAH's finding ofprobable cause for arrest is supported 

by the substantial evidence presented, and,the circuit court abused its discretion in substituting its 

judgment for that of the fact finder below." Pompeo at 19. The results of the HGN test were 

supported by the record, and should not have been excluded by the circuit court. 
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IV. 	 A Chemical Test Result of .08 or More Within Two Hours of Arrest Is Prima 
Facie Evidence That the Person Was under the Influence of Alcohol and 
Requires Revocation. 

The circuit court threaded the needle on the issue of the presumptive .109 blood alcohol 

content ("BAC") with the sophistry that it applied ill the analysis ofthe HON test: having excluded 

each piece of evidence indicative of inlpainnent, this evidence could not stand. 

Without being able to deny that the Respondent had a blood alcohol concentration of .109, 

and that "Pursuant to West Virginia Code § 17C-5-8(a)(3)(2004), a chemical test result of .08 or 

more within two hours ofarrest is prima facie evidence that the person was under the influence of 

alcohoL." Reed v. Hill, 235 W. Va. 1, 11, 770 S.E.2d 501, 511 (2015), the circuit court excluded 

this presumptive evidence on the basis that ''when coupled with all other evidence overwhelmingly 

establishing that he was not under the influence of alcohoL.the Intoximeter ECIIR-II results do 

nothing to justify the revocation ofMr. Winesburg's operator's privileges." A.R. at 11. 

Whereas the circuit court's only job was to determine whether the GAB's findings are 

supported by the record, it gave ''undue weight to irrelevant and speculative evidence ... " Pompeo 

at 13. "Mr. Winesburg was standing nonnally and exhibiting no symptomatology that would 

indicate that he was impaired." A.R. at 1. "During Dep. Brooks entire encounter with him, Mr. 

Winesburg walked nonnally." A.R. at 2. "Following his arrest, Mr. Winesburg walked nOmlally in 

all respects." A.R. at 4. "Dep. Brooks admitted that Mr. Winesburg exhibited no symptoms of 

impainnent during the entire encounter with him and that Mr. Winesburg was 'extremely 

cooperative. '" A. R. At 4. "Mr. Winesburg exhibited no symptoms ofimpairment whatsoever, a fact 

conceded by Dep. Brooks." A.R. at 6. "Mr. Winesburg's speech and actions in walking and standing 

were, as a matter oflaw, not indicative that he was under the influence ofalcoho1." A.R. at 7. "Mr. 
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Winesburg denied being under the influence of alcohol." A.R. at 10. "Indeed, the odor of an 

alcoholic beverage on one's breath can exist in the absence of being under the influence, a fact 

which the deputy himself conceded, and it is not illegal per se to drink alcoholic beverages and 

thereafter operate a motor vehicle, another fact he acknowledged." A.R. at 7. 

Moreover, the circuit court relied on the opinions of law of the Investigating Officer, who 

was a fact witness, as binding. "[Dep. Brooks] admitted that so-called'drinker's breath' is not per 

se evidence of impairment." A.R. at 2. " ... Dep. Brooks noted that in West Virginia it is not illegal 

to drink alcoholic beverages and thereafter drive an automobile." Id. " .... [Dep. Brooks] admitted 

that he could not state whether he administered the RON to Mr. Winesburg in the correct fashion 

and that the benefit of the doubt as to whether he did so should go to Mr. Winesburg." A.R. at 3. 

"Dep. Brooks agreed with the NHTSA standard that SFST test validation only applies when the 

SFSTs are given in the prescribed, standardized manner, and if they are not, the test results are 

compromised." A.R. at 4. "Dep. Brooks conceded that the results ofa secondary chemical test must 

be evaluated against the context ofall other evidence to determine ifa person is actually impaired." 

A.R. at 5. 

W. Va. Code § 17C-5-8 unambiguously creates the presumption that a BAC of .08% or 

more up to two hours after an arrest or the acts alleged is prima facie evidence of such BAC at the 

time ofdriving. See,Dalev. Veltri, 230W. Va. 598, 741 S.E.2d 823 (2013). ''We find this language 

to be clear, and therefore not subj ect to our interpretation. ' "Where the language ofa statute is clear 

and without ambiguity the plain meaning is to be accepted without resorting to the rules of 

interpretation." , Huffman v. Goals Coal Co., 223 W.Va. 724, 729, 679 S.E.2d 323,328 (2009) 

(quoting SyI. pt. 2, State v. Elder, 152 W.Va. 571, 165 S.E.2d 108 (1968». The above-quoted 
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language plainly allows the admission of evidence resulting from a chemical analysis of blood, 

breath, or urine, so long as the sample or specimen tested was taken within two hours of the time 

ofarrest or ofthe acts alleged." Sims v. Miller, 227 W. Va. 395,400, 709 S.E.2d 750, 755 (2011). 

The OAR found, "Petitioner's blood alcohol content was one hundred and nine thousandths 

of one per cent (.109), prima facie evidence that the Petitioner was impaired. Such result also 

renders the Petitioner's Counsel's attempts to attribute the indicia of impairment exhibited by the 

Petitioner to factors other than the Petitioner's admitted consumption ofalcohol to be moot." A.R. 

at 457. Here, the circuit court substituted its judgment for the findings of the OAR and 

systematically excluded each piece of evidence which showed that the Respondent was impaired, 

when in fact there was substantial evidence to show that he was impaired. Further, the circuit court 

abused its discretion in excluding the presumptive .109 Intoximeterresult, which was clear evidence 

ofa per se violation ofdriving under the influence of alcohol. 

CONCLUSION 

F or the above reasons, this Court should reverse the Final Order of the circuit court. 

Respectfully submitted, 


PAT REED, COMMISSIONER OF THE 

WEST VIRGINIA DIVISION OF MOTOR 

VEIDCLES, 


By Counsel, 
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PATRICK MORRISEY 

ATTORNEY GENERAL 


Jane~ 
Assistant Attorney General 
West Virginia State Bar,No. 4904 
DMV - Office of the Attorney General 
Post Office Box 17200 
Charleston, WV 25317 
(304) 558-0708 
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