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IN THE CIRCUIT COliRT OF OHIO COUNTY, \-VEST V1RG~J\JA ..1(.:; ') _.. , - "_.~'.() ~~ 

JOSEP:'~~:~ESBURG, C~~:~':,~~;':j// 
"'- '-:.;:' ,I 

--... ....j.v. Civil Action No. 17-P-19 
OAB File No. 238485B 


PAT REED, COMMISSIONER OF Judge Da"id 1. Sims 

THE WEST vlRGINIA DIV1SION OF 

MOTOR VEIDCLES, 


and 


OFFICE OF .WMINISTR-\TIVE HEARINGS, 

Respondents. 


FINAL ORDER 


This matter comes before the Court on Petitioner Joseph M. Winesburg's Petition for 


Review of the suspension of his driver's license dated January 20, 201 L The Court hereby 


makes the following findings of fact and conclusions of law. 


1. FINDINGS OF FACT 

1) On December 24, 2010, Ohio County Sheriff's Department Deputy Brandon Brooks 


was dispatched to a single car automobile accident on West Virginia Route 88 in the area of 


Oglebay Park. 


2) At no time did Deputy Brooks observe Petitioner Joseph M, Winesburg operate his 


motor vehicle, 


3) Upon arrival at the scene of the accident, Deputy Brooks observed Mr. Winesburg 


standing outside of his automobile, which was resting on its driver's side, 


4) Mr, Winesburg was standing Donnally and exhibiting no symptomology that would 


indicate that be was impaired. 


5) The area to which Dep. Brooks responded was rural and wooded, 




6) Dep. Brooks conceded that he had no real recollection of the evems of December 24; 

2010, and he referred throughout his testimony to the DUI InfOlmation Sheet and his narrative 

report. Dep. Brooks further noted that he was trained in report \>'-Ting at ihe State Polke 

Academy, that it is important to fully: completely, and accurately document all relevant, 

pertinent information associated \"ith any arrest event, and that the necessity for accurate report 

\\Titing stems from the need to create an accurate record for him and others to refer back to for 

court pUt"])oses. 

7) Ivfr. Winesburg informed Dep. Brooks that he had swerved to avoid two (2) deer that 

had appeared in the roadway. 

8) Dep. Brooks testified that he had no facts to contradict ~v!r. \\:'inesburg's assertion that 

the single car collision was occasioned by Mr. Winesburg swerving to avoid coHiding ,"vith two 

deer appeaJing in the roadway. 

9) Dep. Brooks acknowledged that motor vehicle collisions with deer in that area of Rt. 

88 are not uncommon and that he has responded to vehicle-deer collisions in the past that have 

nothing to do with alcohol. 

10) During Dep. Brooks entire encounter with him, Mr. \Vinesburg walked normalJy. 

Ii) Aithough Dep. Brooks noted the odor of an alcoholic beverage on Mr. Winesburg's 

person, he admitted that so-called "drinker's breath" is not per se evidence of impainnent. Dep. 

Brooks also observed that Mr. Winesburg's eyes were bloodshot and glassy. Mr. Winesburg 

admitted that he was drinking beer earlier and had not eaten. 

12) Although Mr. Winesburg volunteered that he had alcoholic beverages earlier in the 

evening, Dep. Brooks noted that in \Vest Virginia it is not illegal to drink alcoholic beverages 

and thereafter drive an automobile. 
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13) Dep. Brooks noted in his report that Mr. \'Vinesburg's speech v.;as normal. 

14) Dep. Brooks administered a preliminary breath test ("PBT") to Mr. \VinesbUig. 

However, the test was administered 13 minutes after Dep. Brooks encountered Mr. \Vinesburg. 

Dep. Brooks admitted he did noi observe Mr. \Vincsburg for the requisite fifteen (15) minute 

period between his first encounter with him and ihe admirustration of the test as required for the 

proper admirustration of the test. 

15) Dep. Brooks admitted that he did not administer the PBT to Mr. Winesburg in the 

correct fashion. 

16) ]'vlr. Winesburg testified that it ",'as very possible that he had chewing tobacco in his 

mouth just as Dep. Brooks arrived at the scene of the accident. 

17) According to the DUI Infonnatiol1 SheetJSratement of lmesling Officer, Dep. Brooks 

administered various structured field sobriety tests ("SFSTs") to Mr. Winesburg, including the 

National Highway Trar"lsportation Safety Administration ("NHTSA")-promulgated walk-and-tum 

("WAT") test and one-leg-stand ("OLS") test. 

18) Dep. Brooks testified that Mr. Winesburg passed both the W AT test and the OLS test. 

J9) During his restimony, Dep. Brooks could not recall whether he gave me horizontal 

gaze nystagmus ("HGNn) test to Mr. Winesburg in the correct fashion, because he could not 

recall whether he made the requisite number of sweeps and holds respecting his measure for both 

lack of smooth pursuit and rhe onset of nystagmus prior to 45°. 

20) Dep. Brooks noted that, \ ...·hile he may have made the proper number of s"veeps and 

holds, be could not state that it was more likely than not that he did so. Accordingly, he admitted 

that he could not state \vhether he administered the HGN to Mr. Winesburg in the correct fashion 

and that the benefit of the doubt as to whether he did so should go to Ivir. Winesburg. 
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21) Dep. Brooks agreed ''vith the NHTSA standard thm SFST test validation only applies 

when the SfSTs are gi\-en in the prescribt!d, standardized manner, and if they are not. the test 

results are compromised. 

22) Dep. Brooks noted that ivir. \Vinesburg had red, \vatery eyes, but that such condition 

could have been caused merely by standing out in the cold or from fatigue. 

23) 1\-1r. \Vinesburg had been standing outside following the traffic incident for some 

time prior to Dep. Brooks' arrival and described the \veather as cold and below freezing. 

24) Ylr. Winesburg testified that prior to arresting Mr. Winesburg, Dep. Brooks 

commented to Ylr. Winesburg, "You seem fine to me, but let's make sure." Dep. Brooks denied 

making that statement. 

25) Mr. Winesburg further testified that Dep. Brooks gave him the PBT before 

administering the SFSTs. 

26) !vlr. Wii1.esburg was placed into custody by Dep. Brooks despite having: (a) been 

observed by Dep. Brooks to be standing normally, walking normally, and speaking normally; (b) 

passed two SFSTs and failing no SFSTs in recognition of the undisputed fact that the HGN was 

given improperly; (c) given a completely plausible explanation (swerving to avoid t\\'O deer), 

uncontradiCted by any evidence whatsoever, accounting for why the collision occurred; (d) 

having no PBT results to count against him in recognition of the fact that the PBT was, by Dep. 

Brooks o~n admission, not given properly; and (e) Dep. Brooks own acknowledgement that Mr. 

Winesburg did not appear impaired. 

27) Follo\\ing rus arrest, lviI. Winesburg walked normally in all respects. 

28) Dep. Brooks admitted that lviI. \Vinesburg exhibited no symptoms of impairment 

during the entire encounter with him and that Iv1r. \Vinesburg was "extremely cooperative." 
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29) Mr. Winesburg registered a .109 secondary chemical breath sample, indicating prima 

facie evidence of impainnent. 

30) Dep. Brooks conceded that the results of a secondary chemical test must be 

evaluated against the context of all other evidence to determine if a person is actually impaired. 

3 I) Mr. Winesburg affinnatively denied being under the influence of alcohol. 

II. STANDARD OF REVIEW 

When reviewing the decision of an administrative agency, i.e. the West Virginia 

Department of Motor Vehicles, the Circuit Coun reviews the administrative agency's decision 

pursuant to the Administrative Procedures Act. Specificaliy, '0/. Va. Code §29A-5-4 provides in 

relevant part: 

"The court may affirm the order or decision of the agency or remand the case for further 
proceedings. It shall reverse, vacate or modify the order or decision of the agency if the 
substantial rights of the petitioner or petitioners have been prejudiced because the 
administrative findings, inferences: conclusions, decjsion or order are: 

(1) In violation of constitutional or statutory provisions; or 

(2) In excess of the statutory authority or jurisdiction of the agency; or 

(3) Made upon uula~fuJ procedures; or 

(4) .AJIected by other error of law; or 

(5) Clearly wrong in view of the reliable, probative and substantial evidence on the \.vhole 
record; or 

(6) .Arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted 
exercise of discretion." 

The West Virginia Supreme Court has further held that "a reviewing court is obligated to 

give deference to factual findings rendered by an admirustrative law judge, [and] a circuit court 

is not pennitted to substitute its judgment for that of the hearing exa.-niner with regard to factual 
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detem1inations." Syilabus point 2, in pan, Cahill v. Mercer Counry Board of Educatioil, 208 

\V. Va. 177, 539 S.E.2d 437 (2000). 

Ill. CONCLUSIONS OF LAW 

1) Deputy Brooks had reasonable, articulabJe suspicion to initiate an encounter with 1\-1r. 

Winesburg. 

2) ~·fr. Winesburg engaged in no driving conduct whatsoever that would lead to the 

conclusion [hat he was in any matlJ."1er impaired. l\1oreover, j-...is explanation of how the single car 

collision occurred, i.e., he swerved to avoid 1:\>.'0 deer, was not contradicted by any fact in the 

record, was plausible, and was not reflective of impairment given other deer-related collisions in 

that area ofRt. 88. 

3) ~k Winesburg exhibited no s~mptoms of impainnentwhatsoever, a fact conceded by 

Dep. Brooks. 

4) A lav"ful arrest is a predicate to upholding any order of revocation, and for all orders 

of revocation occurring after June 1, 2010, such order cannot be upheld unless it is first 

determined that the driver was lav,fully arrested. W.Va. Code §17C-5A-2(f). 

5) Any arrest must be supported by probable cause, thal is, a belief supported by 

articulable facts that a suspect has probably committed a crime. U.S. Const. Amd. 4. 

6) Probable cause is a prerequisite to a lawful arrest. See U.S. Canst. Amd. 4: W. Va. 

Canst. Art. Ill, § 6. See, too, Syl. pt. 2 (in relevant part), Slate v. Jones, 193 W. Va. 378, 456 

S.E.2d 459 (1995) (tithe police cannot seize an individual, involuntarily take him to a police 

station. and detain him ... while laclOng probable cause to make an arrest."). See, too, Syl. Pt. 3 

(in part), Hill v. Cline, 193 \1/. Va. 436,457 S.E.2d 113 (1995). 

, 
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7) Mr. Winesburg had the odor of an alcoholic beverage on his person. However, this 

""as not indicative of per se impainnent. FederojJv. RUT/edge, J75 W. Va. 389, 332 S.E.1d 855 

(1985); 4 R. Gray, l\tD. & L. Gordy, M.D., L.L.B., Attomeys' Textbook of Medicine § 133.10 

(3rd ed. 1985). 

8) Indeed, the odor of an alcoholic beverage on one's breath can exist in the absence of 

being under the influence, a fact which the deputy himself conceded, and it is not illegal per se to 

drink alcoholic beverages and thereafter operate a motor vehicle: another fact he acknovdedged. 

9) :!vir. Winesburg purportedly had bloodshot, glassy eyes. Ho\..vever, Dep. Brooks noted 

that a myriad of innocuous, innocent reasons can account for glassy eyes, including standing in 

below freezing weather conditions and fatjgue. Mr. Winesburg was stopped after 3:00 a.m. 

10) The uncontradicted evidence was that lvir. Winesburg had been encountered by Dep. 

Brooks after 3:00 a.m. and had been standing in the below-freezing cold temperatures for some 

time. 

11) Mr. Winesburg's speech was nonna), was not indicative of impainnent: and no 

evidence was offered that his speech was slurred. 

12) !-.1r. Winesburg's speech and actions in walking and standing were, as a matter of 

law, not indicative thaI he was under the influence of alcohol. 

13) As the United States Court of Appeals for the Fourth Circuit has held, 

\Vben conducting a routine traffic stop, a police officer may not detain the driver 
or passenger beyond the point necessary to effect that stop v..ithout reasonable 
suspicion to beheve that either is engaged in additional criminal activity. [u. s. v.] 
Branch, 537 F.3d [328,] 336 [(4th Cir. 2008)]; see Illinois v. Caballes, 543 U.S. 
405,407,125 S.Ct. 834,160 L.Ed.2d 842 (2005) ([A] seizure that is lav,rful at its 
inception can violate the Founh Amendment if its manner of execution 
unreasonably infringes interests protected by the Constitution.). Reasonable 
suspicion, though incapable of a precise definition, must consist of specific and 
articulable facts which, taken together with rational inferences from those facts: 
reasonably warrant further governmental intrusion upon an individual's liberty. 
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Terry v. Ohio, 392 U.S. 1. 2 i, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). These 
specific, articulable facts \\.oi11 not suppon reasonable suspicion, however, if they 
describe a very large category of presumably innocent travelers. Reid v. Georgia, 
448 U.S. 438, 44UOO S.C!. ~752, 65 L.Ed.2d 890 (1980) (per curiam). ~or can 
an officer's suspicion be based on merely inchoate and unpanicularized suspicion 
or hunch. Branch, 537 F.3d at 336 (quoting Illinois v. W'ardlow, 528 U.S. 119. 
124, 120 S.Ct. 673, 145 L.Ed.2d 570 (2000»). 

u.s v. Mason, 628 F.3d 123, 136 (4th Cif. 2010). 

14) Vv'biJe the ma"{imum length of a routine traffic stop cannot be stated \\it..~ 

"mathematical precision," United SImes v. Branch, 537 F.3d 328, 335 (4th CiT. 2008), !hI;! 

"tolerable duration" for a routine traffic stop is determined by the seizures "mission," which is to 

address the traffic violation that warranted the stop. Rodriguez v. United Slates, 575 U.S. _, J35 

S.Ct. 1609, 1611 (2015), citing Illinois v. Caballes, 543 U.S. 405, 407, 125 S.Ct. 834, 160 

L.Ed.2d 842 (2005). The traffic stop thus "'becorne[s] unla\\ful if it is prolonged beyond the time 

reasonably required to complete thee] mission' of issuing a warning ticket... ." Id., citing 

Caba/les, 543 U.S. at 407,125 S.Ct. 834, 160 L.Ed.2d 842. This Circuit fully embraces this rule, 

holding that a traffic stop ends when the police officer has no further need to control the scene. 

United States v. DiGiovanni, 650 FJd 498,506 (4th Cif. 2011). 

15) In the instant matter, MT. Winesburg should have been questioned and released. No 

other evidence warranted Dep. Brooks' arrest of him. The OAH Chief Hearing Examiner's Final 

Order at p. 2, ~2 setting forth such a conclusion is simply unsubstantiated by the record. 

constitutes an abuse of discretion, and is clearly erroneous in light of substantial and reliable 

evidence (0 the contrary. To adopt a contrary conclusion would vest any law enforcement officer 

with the authority to detain a motorist based solely on the odor of an alcoholic beverage and red 

eyes. Similarly, the OAB conclusion in its Final Order at p. 2, ~~7-8 concerning a so-called 
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"lawful arrest" rests on predicaies othenvise refuted in its entirety (the PBT results) and/or 

conceded by the arresting officer (the improperly administered HGN). 

16) The HGN test was not administered properly, and even Dep. Brooks admitted thai he 

could not state that the test was given properly. While the West Virginia Supreme Court of 

Appeals has noted that a law enforcement officer's failure to satisfy some requirement 

concerning the protocol for administering the HGN goes to the v,,'eight and not the admissibility 

of the test, see Dale v. Oakland, 234 \'\1. Va. 106,763 S.E.2d 434 (2014), it has also held that "[a] 

driver's license to operate a motor vehicle in this State cannot be administratively revoked solely 

and exclusively on the resuits of the driver's horizontal gaze nystagmus test." Syl. pt. 3 (in part) 

~¥hite v. Miller, 228 'vV'. Va. 797, 724 S.E.2d 768 (2012). 

17) The PBT administered to Mr. Winesburg was not given in conformity with \Vest 

Virginia Code § 17C-5-5, which provides, in relevant part, that "[aJny preliminary breaL~ 

analysis required under this section must be administered with a device and in a manner 

approved by the department of health for that purpose." Pursuant to West Virginia C.S.R. §64

10-5 .2( a), the "lavi enforcement officer shall prohibit the person from drinking or smoking for at 

least fifteen minutes before conducting the [preliminary] breath test." See Reed v. Hill, 235 W. 

Va. 1, 8, 770 S.E.2d 50], 508 (2015) (finding that administration of PBT test prior to a fifteen 

(15) minute period of observation by law enforcement officer vitiated results from the test). 

18) This requirement comports fully with the tTaining standards established by the 'Vest 

Virginia State Police. See DWI Detection and Standardized Field Sobriety Testing, West 

Virginia Stare Police (2006) at VU-8 (lilt takes approximately 15 minutes for the residual alcohol 

to evaporate from the mouth. The only sure way to eliminate this factor is to make sure the 

suspect does not take any alcohol for at least 15 to 20 minutes before conducting a breath test."). 
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19) In the matter at bar, it is not disputed that Dep. Brooks did not comply w'ith the 

fifteen (15) minute \'>!aiting period prescribed by West Virginia C.S.R. §64-10-S.2(a) as to the 

PBT test. He simply failed to comply ,>,-ith the health department regulation (made mandatory by 

virtue of W.Va. Code §17C-5-5): thus rendering the results of such test inadmissible. No 

exception exists to relieve the officer of the mandatory requirement to "prohibit the person from 

drinking .. , for at least fifteen minutes before conducting the .. , test." This standard is not 

discretionary. "!vIust" means "must" and "shall" means "shall." Cf. Syl. pt. 4, State v. Dyer, L60 

W. Va. 166: 233 SE2d 309 (1977): 

In the trial of a person charged ''v'ith driving a motor vehicle on the public streets 
or highways of the state while under the influence of intoxicating liquor. a 
chemical analysis of the accused person's blood, breath or urine, in order to be 
admissible in evidence in compliance with provisions of W. Va. Code, 17C-5A-5, 
"must be performed in accordance with methods and standards approved by the 
state department of health." Vi'ben the results of a breathalyzer test, not shov,·n by 
the record to have been so perfomled or administered, are received in the trial 
evidence on \,\'hith the accused is convicted, the admission of such evidence is 
prejudicial error and the conviction will be reversed. 

See.. too, syl. pt. 3, State v. Conrad, 187 \1,,7. Va. 658, 421 S.E.1d 41 (i992). See, too. Reed 

v. Hill, 235 W. Va. 1, 8, 770 S.E.2d 501, 508 (2015) (finding that administration of PBT iest 

prior to a fifteen (15) minute period of obseIVation by law enforcement officer vitiated results 

from the test). 

20) Therefore, the PBT results must be excluded as a matter of la'''. 

21) Mr. Winesburg derued being under the in!luence of alcohol. 

22) There is no lawful evidence that Mr. Winesburg was under the influence of alcohol at 

the time ber operated his motor vehicle. 
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23) Because IVlr. Winesburg was not la\vfully arrested, any secondary chemical test ",,'as 

not lawfully admirustered. W. Va. Code §17C-S-4(c) (2010] (a secondary chemical test in 

administered incidental to a la\vful arrest). 

24) However, even asswning for the sake of argument that i\·fr. Winesburg was la\l,-fully 

arrested, the secondary chemical test results must also be discoW1ted when evaluated 

contextually. The N""HTSA Slandard applicable at the time of Mr. Winesburg's arrest expressly 

provides that the "weight of the chemical test evidence is presumptive of alcohol influence, not 

conclusive." See OWl Detection and Standardized Field Sobriety Testing, West Virginia State 

Police (WVSP) (2007) at IIJ-3. 

25) Stated otherwise, ~nd in conformity with the express language in the foregoing 

N""HTSA standard, "If there is no evidence to the contrary, the court may accept the legal 

preswnplion and conclude thaI the driver was or was not impaired on the basis of the chemical 

test alone. H01.-vever, other evidence, such as testimony about the diver's appearance, behavior, or 

spee.ch, for example, may be sufficient to overcome the weight of the chemical rest." Jd. 

26) .:Y1r. Winesburg's breath result \\'as above the prima facie limit of .08. However, when 

coupled with all other evidence overwhelmingly establishing that he was not under the influence 

of alcohol, including Dep. Brooks ovm acicnowiedgment that :Mr. \Vinesburg "seemed fine," the 

Intoximeter ECiIR-II results do nothing to justify the revocation of Mr. Winesburg's operator's 

privileges. 

27) ~1r. Winesburg's operator's revocation for driving under the influence of alcohol must 

be overturned, because the Commissioner has failed to meet her burden. 
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28) This Court concludes, as a matter of law that the Commissioner clearly erred in 

weighing the facts and in applying the requisite law and legal standards r.;quired to reach her 

conclusions. 

29) In light of: the substantial, reliable, and probative evidence established by the record 

as a whole, this Court finds, as a matter of law, that the Final Order is hereby vacated and the 

operator'S privileges of Petitioner, l'v1r. Winesbmg, shall be restored aild reinstated to him in their 

entirety. It is so ORDERED. It is further 

ORDERED that the Circuit Clerk shall provide an anested copy of this Order to counsel 

for the parties. 

To which rulings the respective objections of the parties hereto are hereby noted. 

ENTER this 1 Jlh day of August, 2017. 

/ A ,/f
I' -, / J 
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Judge DavidJ:-$.ms \ 
\ 

A cepy, Teste: 

~'X-~ 
Circuit Clerk 

12 

http:DavidJ:-$.ms


• 


NO. 


IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


PAT REED, COMMISSIONER OF THE 
WEST VIRGINIA DIVISION OF MOTOR VEHICLES, 

Petitioner, 

v. 

JOSEPH WINESBURG, 

Respondent. 

CERTIFICATE OF SERVICE 

I, Janet E. James, Assistant Attorney General, do hereby certify that a true and exact copy of 

the foregoing Notice ofAppeal was served upon the following by depositing a true copy thereof, 

postage prepaid, in the regular course of the United States mail, this 12th day of September 2017, 

addressed as follows: 

Robert G. McCoid, Esquire 

Post Office Box 151 


Wheeling, WV 26003 


JaneE. Jam~s ~ 


