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No. 17-0765 

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


STEPHEN G. ENDICOTT, AS ADMINISTRATOR OF 

THE ESTATE OF P.E., DECEASED, 


Petitioner and Plaintiffbelow, 

v. 

CITY OF OAK HILL, A WEST VIRGINIA MUNICIPALITY, CITY OF OAK HILL POLICE 

DEPARTMENT, and PATROLMAN JOSHUA JONES INDIVIDUALLY AND IN HIS 


CAPACITY AS AN EMPLOYEE OF THE CITY OF OAK HILL POLICE DEPARTMENT, 

Respondents and Defendants below. 

RESPONDENTS CITY OF OAK HILL, CITY OF OAK HILL POLICE DEPARTMENT 

AND PATROLMAN JOSHUA JONES' RESPONSE TO PETITIONER 


STEPHEN G. ENDICOTT'S PETITION FOR APPEAL 


TO: THE HONORABLE JUSTICES OF THE SUPREME COURT OF APPEALS OF WEST 
VIRGINIA 

Respondents and Defendants below, City of Oak Hill, a West Virginia Municipality, City 

of Oak Hill Police Department, and Patrolman Joshua Jones, individually and in his capacity as 

employee of the City of Oak Hill Police Department (hereafter "Respondents"), by counsel 

Johnnie E. Brown, Daniel J. Burns, and the law finn of Pullin, Fowler, Flanagan, Brown and 

Poe, PLLC, and respectfully represent unto this Court that the Circuit Court of Fayette County, 

West Virginia ruled appropriately and lawfully, and committed no reversible error in the 

underlying action by granting summary judgment, thereby dismissing the Complaint of 

Petitioner and Plaintiff below Stephen C. Endicott, as Administrator of the Estate of P.E. 

(hereafter "Petitioner"). The Respondents respectfully ask this Honorable Court to reject the 



Petitioner's Petition for Appeal. 

STATEMENT OF THE CASE 

The underlying civil action arises from the events leading up to, and including, a single 

car accident that occurred in the early morning hours of January 31,2015 in and around Oak 

Hill, Fayette County, West Virginia. (Appendix at pg. 5-10). As a result of the subject single 

vehicle accident, Petitioner's son, P.E., suffered serious injuries and later succumbed to the 

same, resulting in his death. Id. 

The Respondent Joshua A. Jones is a Patrolman for Respondent City of Oak Hill Police 

Department and employed by Respondent City of Oak Hill. (Appendix at 172). Respondent 

Jones has been employed as a Patrolman for Respondent City of Oak Hill Police Department 

since August 25, 2013. (Appendix at 172). He received his Law Enforcement Officer 

Certificate from the West Virginia State Police Academy on or about August 15, 2014. 

(Appendix at 172). At all relevant times discussed herein, and alleged in the Petitioner's 

Complaint, as well as his Amended Complaint, Respondent Jones was acting within the scope of 

his employment with Respondent City of Oak Hill Police Department. (Appendix at 5-10, 22

27, 48-53, 172). It is undisputed that Petitioner is the Administrator of the Estate of P.E. 

(Appendix at 5-10, 13,22-27,30,48-53, 172). 

Petitioner instituted the underlying civil action by filing a Complaint in the Circuit Court 

of Fayette County, West Virginia on or about February 1, 2016. (Appendix at 1, 5-10). In his 

initial Complaint, Petitioner alleges that Respondent Jones negligently pursued a vehicle being 

operated by lB. in which Petitioner's son, P.E. was a passenger. Said "negligent" pursuit 

allegedly led to and resulted in the death ofP.E. (Appendix at 5-10). On or about February 29, 
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2016, Petitioner filed his First Amended Complaint. (Appendix at 1, 22-27). The Complaint and 

First Amended Complaint appear to be same in their factual allegations and assertions. 1 Id, 

Petitioner, on or about July 25,2016, filed his Second Amended Complaint? (Appendix at 1,48

53). Although the Second Amended Complaint bears much of the same allegations as the first 

two, Petitioner included additional allegations that Respondent Jones violated the West Virginia 

Emergency Vehicle Statute, W.Va. Code §17C-2-5, et seq. during his alleged "pursuit" of the 

vehicle in which P .E. was a passenger. Id. 

In Petitioner's Brief filed in this matter, Petitioner has gone to great length to discuss a 

number of events that preceded the January 31, 2015, motor vehicle accident wherein 

Petitioner's son, P.E., was injured and later died as a result of his injuries as well as the accident 

itself. (See Petitioners Brief, pgs. 2-5. Although some of the facts set forth therein are not 

disputed, there are several areas wherein the Petitioner has failed to address certain key points 

that are relevant for the Court's decision in this matter. Further, as several of the Petitioner's 

arguments pertain to the procedural history of the underlying case, there are several facts not 

addressed in Petitioner's Brief. As such, Respondent sets forth the following recitation of the 

facts and procedures, as supported by the record in this matter, to assist the Court in ruling in this 

matter. 

It is undisputed that the accident that resulted in the death of P.E. occurred in the early 

morning hours of January 31,2015. (Appendix at 5-10, 22-27,48-53). Earlier that night, J.B. 

1 It appears from the record in this case that the matter was original assigned to the Honorable John W. Hatcher, Jr., 
Judge of the Circuit Court ofFayette County. By Order dated February 26,2016, Judge Hatcher recused himself 
citing a conflict and reassigned this matter to the Honorable Paul M. Blake, Jr. It appears from the record that the 
First Amended Complaint was a result of this Order. 
2 Prior to the filing of the Second Amended Complaint, Respondents filed a Motion to Dismiss. During a hearing on 
the same, the parties agreed to hold the Motion to Dismiss in abeyance and allowed the Petitioner to file his Second 
Amended Complaint. The Court, noting the agreement of the parties, issued a ruling consistent with the same. 
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went to his grandmother's apartment and took his grandmother's car without her knowledge or 

permission. (Appendix at 326, 343-346). J.B. then went to meet several friends at a home where 

they had all gathered earlier, known as "Granny's" house. Id. From "Granny's" house, J.B drove 

four of his friends, including minors P .E. and N.P. out to a junkyard to "drift, spin tires, and do 

donuts." (Appendix at pg. 343-345). 

At approximately 2:03 a.m., when he is on the way back to "Granny's" house from the 

junkyard, J.B, was stopped by Respondent Jones. (Appendix at pg. 344-345, 360). Following a 

traffic stop, Respondent Jones issued a citation to J.B. for having a burned out headlight 

(defective equipment) and for driving in violation of his Levell drivers permit. (Appendix at 

173, 345). Prior to releasing J.B. and the others from the scene of the traffic stop, Respondent 

J ones asked J.B. where he was going. Id. After determining that J.B. and his passengers were 

going back to "Granny's" house, which was approximately 1 00 yards away from the traffic stop, 

Respondent Jones escorted the vehicle J.B. was operating, in which P.E. was a passenger with 

other youth, to "Granny's" house. Id. Respondent Jones then instructed J.B. to stay at 

"Granny's" house for the remainder of the night. Id. Respondent Jones stayed at the subject 

house and watched while J.B. parked the vehicle and while J.B. and all the passengers went 

inside. (Appendix at pg. 173). Respondent Jones left "Granny's" house at approximately 2:28 

a.m. and returned to his patrol duties. Id. 

After spending some time at "Granny's" house, J.B. decided he should return his 

grandmother's car to her apartment "[b]ecause I didn't want to get caught by my grandma taking 

the car out, so I had to get it back before she woke up." (Appendix at pg. 165-166). P.E. wanted 

to ride with J.B. to return the car. Id. N.P. drove in a separate vehicle so he could give J.B. and 
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P.E. a ride back to "Granny's" once the c~ was returned. (Appendix at pg. 166). The three 

youth determined that N.P. would be the lead car on the drive in an effort to shield the burned 

out headlight on J.B.'s vehicle. (Appendix at pg. 166). 

At approximately 2:50 a.m. as J.B. and N.P. were traveling on East Main Street in Oak 

Hill approaching the Save-A-Lot shopping center, they saw a police car in the parking lot. 

(Appendix at pg. 166, 173). As J.B. and N.P. passed the gas station in that shopping center, they 

saw the police car activate its blue lights. Id. When N.P. realized that the officer was behind 

him with his blue lights on, he pulled over. (Appendix at pg. 174, 181-182). Upon N.P. pulling 

over and with knowledge of the police vehicle, J.B. kept going. (Appendix at pg. 166-167, 174, 

181). 

When J.B. saw the officer turn on the blue lights, he would testify that he ran from the 

same: 

Q: And when you saw the blue lights, what did you do? 

A: I run. 

Q: Did you have to pass Noah to do that? 

A: Yes, sir. 

(Appendix at pg. 166-167). 

After activating his blue lights in the parking lot, Respondent Jones, entered East Main 

Street, and accelerated to reach the vehicle in front of him. (Appendix at pg. 173-174). At the 

time he activated his blue lights and sought to initiate the traffic stop, Respondent Jones did not 

recognize the vehicles, did not know the identity of the drivers, did not know if the vehicles had 

any occupants in addition to the drivers, and did not know the identities of the occupants, if any. 
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Respondent Jones saw a vehicle pulled over near the Custard Stand on Lochgelly Road. 

(Appendix at pg. 174). When Respondent Jones reached that vehicle, which was driven by N.P., 

Respondent Jones determined it was not the car he was seeking as it had both headlights 

working. Id. As he left the vehicle driven by N.P., J.B.'s vehicle was not in sight on the 

roadway. Id. Although he did not see any vehicles on the road, Respondent Jones continued 

along Lochgelly Road in an effort to effectuate the traffic stop on the vehicle with the inoperable 

headlight. Id. At no time after Respondent Officer Jones had activated his blue lights did he 

recall seeing he vehicle driven by J.B. because of J.B. fleeing. 

After traveling for a short time and short distance on Lochgelly Road, Respondent Jones 

deactivated his blue lights and turned around as he could not locate the vehicle with the 

inoperable headlight. (Appendix at pg. 174). On his way back, at approximately 2:55 a.m., 

Respondent Jones was flagged down by a male standing on the side of the road. Id. Once he 

stopped and began speaking to the juvenile, Respondent Jones realized it was J.B., who he had 

stopped previously in the night. Id. During this conversation, J.B. stated to Respondent Jones "I 

just crashed my grandma's car and I think I killed Phil." (Appendix at pg. 174, 360, 366-367). 

The scene of the accident was approximately one quarter (1/4) of a mile or less beyond the 

Custard Stand, where N.P. had pulled over and three quarters (3/4) of a mile or less from the 

Save-A-Lot parking lot where Respondent Jones first activated his blue lights. (Appendix at pg. 

174,360.). 

On or about September 23,2016, the Circuit Court below entered a Scheduling Order in 

this matter stemming from a telephonic scheduling conference on the same date. (Appendix at 
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pg. 77-79). The same set trial in this matter for July 13, 2017, which was approximately 

seventeen (17) months after the initial Complaint was filed, a year past the filing of the Second 

Amended Complaint, and eleven (11) months after Plaintiff's counsel first advised the lower 

court that the matter would be ripe for trial. Id. All discovery was to be completed by May 5, 

2017, a period of approximately seven (7) months, and required all dispositive motions to be 

filed by May 26,2017. Id. Finally, the Scheduling Order advised all parties that the same would 

not be amended, modified or otherwise adjusted without "good cause and with leave of the 

Court." Id. 

On or about May 18, 2017, the parties filed a Joint Motion to Continue with the lower 

court requesting a new trial date and new scheduling order. (Appendix at pg. 2, 129-135). With 

the same, the parties stated that, although the parties have engaged in written discovery and taken 

depositions, discovery remained to be completed. (Appendix at pgs. 129-135). The cited 

discovery to be conducted was the deposition of Tayton Kincaid and discovery needed to 

identify the identity of a woman at the accident scene. (Appendix at pgs.129-135). Prior to the 

Court's hearing the Motion to Continue, the Respondents filed their Motion for Summary 

Judgment on or about May 26,2016, to comply with the Court's Scheduling Order still in effect 

at the time.3 (Appendix at pgs. 3, 136-217). 

On June 22, 2017, the parties appeared before the Honorable Paul M. Blake, Jr. for the 

previously set Pre-Trial Conference. The Joint Motion to Continue, as well as the Respondents' 

Motion for Summary, were noticed for the same date and time. In denying the Motion to 

3 Counsel for the Respondents advised the lower court that the Motion for Summary Judgment was filed to ensure 
compliance with the Court's Scheduling Order and because of counsel's opinion as to the procedural posture of the 
case. Counsel for the Respondents advised the Court of the same during the Pre-Trial Conference and Motions 
hearing on June 22, 2017. 
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Continue, the Court was critical of the failure of the parties to engage in discovery, which 

included Petitioner's failure to depose Respondent Jones. (Appendix at pgs. 231-272). The 

Motion for Summary Judgment was then presented by counsel for the Respondents and the Court 

requested proposed Orders following conclusion of the arguments on the Respondents' Motion. 

Id. Following this hearing, counsel for the Respondent learned, for the first time the identity of 

the unknown female discussed above. Upon learning of her identity, counsel for the 

Respondents promptly phoned counsel for the Petitioner to informally disclose this information, 

which was later formally disclosed on June 28,2017, when Respondents filed their supplemental 

discovery requests. (Appendix at pgs. 273-276,414-417). 

On July 5, 2017, the parties appeared before the Honorable Paul M. Blake, Jr. for a 

second Pre-Trial Hearing. At the outset of the hearing, the Court announced that it would be 

granting Respondents' Motion for Summary Judgment and set forth several of the reasons for the 

same, which the Court announced would be fully stated in a proper Order. (Appendix at pgs. 

440-449). Counsel for the Petitioner then supplemented the record with several oral statements 

and was given the opportunity to argue his Motion for Sanctions, which was filed after the 

hearing. Id. The lower Court entered its Order Granting Summary Judgment on or about July 10, 

2017. (Appendix at pg. 450-464).4 On or about July 21,2017, Petitioner would, despite the 

matter being dismissed, file a Motion to Alter or Amend Judgment, which was denied by the 

Court on or about August 1, 2017.56 (Appendix at pgs. 465-518). It is from the July 10, 2017, 

4 Upon review of the Appendix record, it appears that the parties mistakenly included Respondents' proposed Order 
Granting Summary Judgment in lieu of the Circuit Court's actual order entered July 7, 2017. 
5 Petitioner argues in his Motion to Alter or Amend Judgment that new evidence has come to light that was not 
considered by the Court. However, most of the Memorandum in Support of Petitioner's Motion is spent on 
rearguing facts and issues raised in, or those that should have been raised in, Petitioner's Response to the Motion for 
Summary Judgment as well as during the hearing on the same. The only alleged new evidence was the identity of a 
previously unidentified woman at the accident scene. 
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Order granting Respondents' Motion for Summary Judgment as well as the August 1, 2017, 

Order denying Petitioner's Motion to Alter or Amend Judgment that the Petitioner appeals in this 

case. See generally Petitioner's Brief. 

SUMMARY OF ARGUMENT 

The Circuit Court of Fayette County properly granted the Respondents' Motion for 

Summary Judgment after carefully reviewing and analyzing the relevant law and facts in the 

underlying action. In granting summary judgment, the Circuit Court properly determined that 

there were no genuine issues ofmaterial fact. 

The Circuit Court correctly denied the Motion to Continue despite Petitioner's contention 

that additional time was needed for discovery. The Court properly found that the "special 

relationship" to the "Public Duty Doctrine" created under West Virginia Code § 29-12A-1 et 

seq., also known as the West Virginia Tort Claims and Insurance Reform Act did not apply in 

this case. The Circuit Court did not err when it properly determined that the West Virginia 

Emergency Vehicle Statute shielded Respondent from liability as Plaintiff failed to demonstrate 

that a pursuit existed and failed to demonstrate that Respondent Jones was grossly negligent and 

acted recklessly. Further, the Circuit Court did not err in finding that there existed a sufficient 

intervening efficient cause sufficient to remove Respondents from any liability in this matter. 

Finally, the Circuit Court did not err in deciding not to sanction the Respondents for the alleged 

discovery issues raised by the Petitioner. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondents assert that, pursuant to Rule 18(a)(3)-(4) of the West Virginia Rules of 

Appellate Procedure, oral argument is not necessary because the dispositive issues have been 

6 Petitioner's Motion to Alter or Amended Judgment was summarily dismissed by Order on or about July 31, 2017. 
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authoritatively decided and the facts and legal arguments are adequately presented in the briefs 

and record on appeal, and the decisional process would not be significantly aided by oral 

argument. 

If this Court determines that oral argument is necessary, Respondents respectfully request 

that oral arguments be heard pursuant to Rule 19 of the West Virginia Rules of Appellate 

Procedure. 

ARGUMENT 

A. 	 STANDARD OF REVIEW 

A circuit court's granting of summary judgment is reviewed de novo. Syl. Pt. 1, Painter v. 

Peavey, 192 W. Va. 189,451 S.E.2d 755 (1994). 

A motion for summary judgment should be granted if pleadings, exhibits and discovery 

depositions upon which the motion is submitted for decision disclose that the case involves no 

genuine issue as to material fact and that the party who made the motion is entitled to judgment as a 

matter oflaw. Redden v. Comer, 200 W. Va. 209, 488 S.E.2d 484 (1997); and Holleran v. Cole, 

200 W. Va. 49, 488 S.E.2d 49 (1997). 

Summary judgment is appropriate if, from the totality of the evidence presented, the record 

could not lead a rational trier of fact to find for the non-moving party, such as where the non

moving party has failed to make a sufficient showing on an essential element of the case it has a 

burden to prove. Brady v. Deals on Wheels, Inc., 208 W. Va. 636, 542 S.E.2d 457 (2000); and 

Painterv. Peavey, 192 W. Va. 189,451 S.E.2d 755 (1994). 

A "material fact" for purposes of the rule governing summary judgment, is one that has the 

capacity to sway the outcome of the litigation under the applicable law. Chafin v. Gibson, 213 W. 

Va. 167 S.E.2d 361 (2003). 
10 



"If the moving party makes a properly supported motion for summary judgment and can 

show by affirmative evidence that there is no genuine issue of a material fact, the burden of 

production shifts to the nonmoving party who must either (1) rehabilitate the evidence attacked by 

the moving party, (2) produce additional evidence showing the existence ofa genuine issue for trial, 

or (3) submit an affidavit explaining why further discovery is necessary as provided in Rule 56(t) of 

the West Virginia Rules of Civil Procedure." Aluise v. Nationwide Mut. Fire Ins. Co., 218 W. Va. 

498, 625 S.E.2d 260 (2005). 

B. 	 THE CIRCIDT COURT DID NOT ERR IN DENYING THE PARTIES' JOINT 
MOTION TO CONTINUE TRIAL. 

The Petitioner maintains in his first assignment of error that the Circuit Court of Fayette 

County erroneously denied the parties' Joint Motion to Continue Trial. In doing so, the Petitioner 

argues that he was not given a sufficient amount of time to conduct discovery, that certain items of 

discovery were not completed, and additional discovery was needed to respond to the issues raised 

in Respondents' Motion for Summary Judgment. See Petitioner's Brief, pg.13-18. However, a 

close examination of the entirety of the record in this case clearly demonstrates that the Court did 

not err in denying the Motion to Continue. 

Respondents do not dispute Petitioner's assertion that summary judgment is appropriate 

only after the opposing party has an adequate time for discovery. What Respondents dispute is 

Petitioner's contention that he did not have adequate opportunity to conduct sufficient discovery and 

that there was anything of relevance to discover that would be germane to Respondents' Motion for 

Summary Judgment. Further, Respondents disagree that Petitioner appropriately requested a 

continuance of the Circuit Court's decision on Respondents' Motion for Summary Judgment in 

order to conduct additional discovery. Finally, Respondents disagree that there was any dishonesty 
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or intentional false misrepresentation to the Petitioner regarding various discovery disclosures in 

this case. 

First and foremost, the record demonstrates that the Petitioner had more time than he has 

alleged to conduct discovery in this matter. In his brief, Petitioner asserts that the "Circuit Court 

only gave the parties seven months and twelve days to conduct discovery." See Petitioner's Brief, 

pg. 16. However, the record shows that Petitioner had much longer. The first Complaint in this 

matter was filed with the Circuit Court ofFayette County on February 1, 2016. (Appendix at 1, 5

10). After being reassigned to Judge Paul Blake, Jr. due to a conflict with Judge Hatcher, the 

Petitioner filed his Frist Amended Complaint on February 29, 2016. (Appendix at pgs. 20-35). The 

Respondents filed a Motion to Dismiss on or about April 20, 2016, but the same was agreed to be 

held in abeyance to allow Petitioner to file another Amended Complaint during a hearing on June 6, 

2016, and by Order on July 15, 2016. (Appendix at pg. 1-4, 36-39, 46-47). Petitioner's Second 

Amended Complaint was filed July 29,2016 and a Scheduling Order entered Septen1ber 23,2016. 

(Appendix at pgs. 1-4,48-54, 77-79). 

From this timeline, the case was on the Court's Docket for approximately one (1) year, five 

(5) months, and five (5) days following the filing of the original Complaint. The parties agreed, 

during a Scheduling Conference held on September 23, 2016, that all formal discovery in this 

matter would conclude on or before May 5, 2017. (Appendix at pgs. 77-79). When viewing the 

various dates of filing, Petitioner has more than the seven months he alleged to conduct discovery as 

details below: 

Petitioner's Complaint to End ofDiscovery: One year, three months, and five days 
First Amended Complaint to end ofDiscovery: One year, two months, and seven days 
Second Amended Complaint to end ofDiscovery: Nine Months and seven days 
Entry of Scheduling Order to end ofDiscovery: Seven months and thirteen days 
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As the Court can see, the Petitioner was afforded more than just "seven months and twelve days" to 

conduct discovery in this matter. 

The Supreme Court of Appeals of West Virginia has long held that the decision to grant or 

deny a continuance is within the sound discretion of the circuit court: "'It is well settled as a general 

rule that the question of continuance is in the sound discretion of the circuit court, which will not be 

reviewed by the appellate court, except in case it clearly appears that such discretion has been 

abused.' " Shroades v. Food Lion. Inc., 530 S.E.2d 456 (yV. Va. 1999) (quoting Levy v. Scottish 

Union and National Ins. Co., 52 S.E. 449, syl. pt. 1 (W. Va. 1905)). Accordingly, "[a] motion for 

continuance is addressed to the sound discretion of the circuit court, and its ruling will not be 

disturbed on appeal unless there is a showing that there has been an abuse of discretion." State v. 

Bush, 255 S.E.2d 539, syl. pt. 2 (W. Va 1979). This Court has further explained that "whether there 

has been an abuse of discretion in denying a continuance must be decided on a case-by-case basis in 

light of the factual circwnstances presented, particularly the reasons for the continuance that were 

presented to the circuit court at the time the request was denied." Id. at syl. pt. 3. Finally, in 

McDougal v. McCanunon, The Supreme Court ofAppeals ofWest Virginia held: 

The West Virginia Rules of Evidence and the West Virginia Rules of Civil Procedure 
allocate significant discretion to the trial court in making evidentiary and procedural rulings . 
. . Absent a few exceptions, this Court will review evidentiary and procedural rulings of the 
circuit court under an abuse ofdiscretion standard. 

455 S.E.2d 788, syl. pt. 1 CW. Va. 1995). 

Syllabus Point 3 ofWilliams v. Precision Coil, Inc., states: 

If the moving party makes a properly supported motion for swnmary judgment and 
can show by affirmative evidence that there is no genuine issue of a material fact, 
the burden of production shifts to the nonmoving party who must either (1) 
rehabilitate the evidence attacked by the moving party, (2) produce additional 
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evidence showing the existence of a genuine issue for trial, or (3) submit an affidavit 
explaining why further discovery is necessary as provided in Rule 56(f) of the West 
Virginia Rules ofCivil Procedure. 

Williams v. Precision Coil. Inc., 459 S.E.2d 329 (W.Va. 1995). Rule 56(f) of the West Virginia 

Rules ofCivil Procedure states: 

When affidavits are unavailable.--Should it appear from the affidavits of a party 
opposing the motion that the party cannot for reasons stated present by affidavit facts 
essential to justify the party's opposition, the court may refuse the application for 
judgment or may order a continuance to pennit affidavits to be obtained or 
depositions to be taken or discovery to be had or may make such other order as is 
just. 

W.Va. R.Civ.P. 56(f). 

According to Syllabus Point 1 of the Powderidge decision which the Petitioner relied upon 

in his brief, "[a]n opponent of a summary judgment motion requesting a continuance for further 

discovery need not follow the exact letter of Rule 56(t) of the West Virginia Rules of Civil 

Procedure." Syl. Pt. 1, Powderidge Unit Owners Ass'n v. Highland Properties, Ltd., 474 S.E.2d 

872, 196 W.Va. 692 (1996). At a minimum, however, a party "making an informal Rule 56(f) 

motion" must: 

(1) articulate some plausible basis for the party's belief that specified "discoverable" 
material facts likely exist which have not yet become accessible to the party; (2) 
demonstrate some realistic prospect that the material facts can be obtained within a 
reasonable additional time period; (3) demonstrate that the material facts will, if 
obtained, suffice to engender an issue both genuine and material; and (4) 
demonstrate good cause for failure to have conducted the discovery earlier. 

Id. The Court in Powderidge also stated the following as it pertains to granting summary judgement 

motions: 

As a general rule, summary judgment is appropriate only after adequate time for 
discovery. See Celotex [Corp. v. Catrett], 477 U.S. [317] at 322, 106 S.Ct. [2548] at 
2552, 91 L.Ed.2d [265] at 276 [ (1986) ]. A party opposing a motion for summary 
judgment must have a reasonable "opportunity to discover information that is 
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essential to [its] opposition" to the motion. See Anderson [v. Liberty Lobby, Inc.], 
477 U.S. [242] at 250 n. 5, 106 S.Ct. [2505] at 2511 n. 5,91 L.Ed.2d [202] at 213 n. 
5 [ (1986) ]. 

Id. at 701. 

In this case, the Petitioner did not file a formal affidavit in response to Respondents' Motion 

for Summary Judgment, in compliance with Rule 56(f), requesting additional time for discovery. 

(Appendix at pgs. 218-229). Rather, the Petitioner included, in his response to the Respondents' 

Motion for Summary Judgment, set forth his basis under Rule 56( f) as to why additional discovery 

is needed. Id. In doing so, Petitioner cites heavily to his inability to depose Respondent Jones prior 

to the filing of and ruling on Respondents' Motion for Summary Judgment. Id. However, what 

Petitioner has failed to demonstrate is "good cause" as to why this discovery has not taken place. 

In his brief, Petitioner admits that the failure to depose Respondent Jones amounted to 

"scheduling conflicts rather than any intentional refusal to make the witness available." See 

Petitioner's Brief, pg. 16. This admission was also made in Petitioner's response to Respondents' 

Motion for Summary Judgment. (Appendix at pg. 227). Furthermore, during oral argument on the 

Motion to Continue trial, Petitioner's counsel discussed the scheduling issues when discussing same 

with the Court. (Appendix at pgs. 238-240). Again, counsel for the Petitioner advised the Court 

that there was scheduling difficulties regarding the taking of Respondent Jones' deposition, but in 

doing so only referenced an attempt to depose the same in June 2016 after the close of discovery. 

Id. Counsel for the Petitioner also conceded that he never sought the Court's assistance in getting 

this deposition set, nor did he take any action to get the same set outside of asking counsel for the 

same. Id. It was upon this basis, correctly, that the lower Court did not grant the Motion to 

Continue. Importantly, counsel for the Respondents agreed to allow Petitioner's counsel to depose 
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Officer Jones and other witnesses after this hearing and before trial, because of representations 

Respondents counsel made to Petitioner's counsel to allow the depositions to take place. 

Petitioner also, in asserting that the Court was incorrect in denying the Motion to Continue, 

relies upon Elliot v. Schoolcraft, 213 W.Va. 69 (2002). As this Court is aware, Elliot involves the 

appeal of a lower court's granting of summary judgment before the Plaintiff was alleged to have 

sufficient time to conduct discovery to oppose the same. Id. However, the facts of Ellio!, differ 

greatly than the facts presented here. 

In Elliot the record indicated that the parties had only exchanged written discovery requests 

before motions for summary judgment were filed. Once initial discovery requests was completed, 

the Defendants in the underlying case began filing Motions for Summary Judgment. These Motions 

were filed prior to party depositions taking place because counsel for the parties refused to make 

their clients available for depositions. Furthermore, the same were filed after only four (4) months 

of time had passed since the inception of the suit. It was upon these reasons, the refusal to make 

clients available for depositions and the passage of only four months, that this Court determine that 

the appellant was not given sufficient time for discovery. 

In this matter, as the Petitioner has admitted on several occasions, the reason Respondent 

Jones was not deposed amounted to "scheduling" issues, not a failure of the Respondents to produce 

him for his deposition. (petitioner's Brief, at pg. 16, Appendix at pgs. 227, 238-240). Furthermore, 

Petitioner had approximately one year, three months, and five days from the filing of his Complaint 

to the close of formal discovery to conduct the same in this case. During this time, written discovery 

was conducted, experts were identified and disclosed, and several key fact witness depositions 

occurred. (Appendix at pgs. 1-4, generally). This is not a case where Petitioner did not have ample 
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time to conduct discovery, but rather a case where both sides failed to complete discovery within a 

more than ample timeframe. Although Petitioner states that he was "denied the right" to conduct 

discovery in this matter, the record shows otherwise and the lower Court's denial of the Motion to 

Continue was proper. Importantly, counsel for the Respondents agreed to allow Petitioner's counsel 

to depose Officer Jones and other witnesses after the hearing and before trial. 

At the conclusion ofhis argument, Petitioner suggests that the lower Court erred in denying 

the Motion to Continue based on the denial of his ability to depose Respondent Jones and because 

of what he alleges to be dishonest conduct on the part of the Respondents. See Petitioner's Brief, 

pgs. 16-18. First and foremost, the Petitioner was never denied the opportunity to depose 

Respondent Jones. Rather, the Petitioner failed to conduct his deposition and, when scheduling 

conflicts continually arose, failed to utilize the West Virginia Rules of Civil Procedure regarding 

discovery to his benefit in assuring that the same was conducted prior to the close ofdiscovery. 

As to the identity of a witness to the accident allegedly knowingly and intentionally 

concealed from the Petitioner, the record does not support such a finding. The Respondents 

concede that, at the time discovery responses were filed, they presented all the known information 

to date with respect to who was at the scene of the accident. It was only later, after the depositions 

of witnesses in this case,_ that the fact an unidentified woman was at the scene after the accident 

came to light. Upon learning of this information, counsel for the Respondents took it upon 

themselves to learn of the woman's identity and disclosed the same. (Appendix at pgs. 273-276, 

414-417). However, Petitioner has failed, in the record below, as well as in his Brief, to 

demonstrate how her identity could provide any discoverable evidence suffice to engender an issue 

both genuine and material. Simply put, the Petitioner has failed to demonstrate sufficient grounds 
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under Powderidge that a continuance was necessary and has failed to demonstrate that the lower 

Court abused its discretion in denying the Motion to Continue. 

C. 	 THE LOWER COURT DID NOT ERR IN ITS APPLICATION OF SPECIAL 
RELATIONSHIP EXCEPTION TO THE PUBLIC DUTY DOCTRINE. 

a. 	 The Circuit Court did not rule was to whether the Public Duty Doctrine 
applied in this case and, as such, the issue is not ripe for appeal. 

The Supreme Court of Appeals is limited in its authority to resolve assignments of non

jurisdictional errors to a consideration of those matters passed upon by the court below and fairly 

arising upon the portions of the record designated for appellate review." Syl. Pt. 6, in part, Parker v. 

Knowlton Const. Co., Inc., 158 W. Va. 314, 210 S.E.2d 918 (1975); See also Syl. Pt. 3, in part, 

Dean v. Deptt of Motor Vehicles, 195 W. Va. 70,464 S.E.2d 589 (1995) (per curiam) ("This Court 

will not consider questions, non-jurisdictional in their nature, which have not been acted upon by 

the trial court."(internal quotations and citation omitted». The Final Order in this matter made no 

findings of fact or conclusion of law regarding whether the Special Relationship Exception to the 

Public Duty Doctrine applied in this case. (Appendix Record at pg. 450-464).7 Although there is 

no dispute that this issue was raised at some point in the record below, there is no mention by 

counsel for the Petitioner in arguing in opposition to the Motion for Summary Judgment that the 

.same was tnggere dB . 

In Stephens v. West Virginia College of Graduate Studies, 203 W. Va. 81,506 S.E.2d 336 

(1998), this Court addressed a similar situation where it found "no indication in the record before 

[it] that the issue was presented to and considered by the circuit court during the underlying 

summary judgment proceedings." Stephens, 506 S.E.2d at 343. Here, Petitioner discussed the 

7 See Footnote 4. 

8 Counsel for the Respondents did make reference to the same during oral argument only and suggested that counsel 

for the Petitioner only "alluded" to the application of the same. (Appendix at pgs. 259-264). 
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application of the Special Relationship Exception to the Public Duty Doctrine in its Response to the 

Motion for Summary Judgment and arguably alluded to the same during oral argwnent, but the 

Court never addressed the argwnent in its Final Order and, as the Stephens Court noted, 

"[g]enerally, [the Supreme Court of Appeals has] held that a circuit court speaks through its orders." 

Id. The Stephens Court ultimately concluded that because there was no indication that the circuit 

court had opportunity to rule on the issue, it was not ripe for decision by the Supreme Court of 

Appeals. 

The instant matter is analogous to Stephens because the record clearly demonstrates that the 

lower Court rules that summary judgment was proper on grounds that did not involve or invoke the 

Special Relationship Exception to the Public Duty Doctrine. Specially, the lower Court relied on 

the Peak decision, discussed at length below, for ruling that the Respondents were immune from 

liability in this case.9 Therefore, as in Stephens, the issue of the application of the Special 

Relationship Exception to the Public Duty Doctrine in this matter is not ripe for decision by this 

Court. As such, Petitioner's second assignment of error seeks a determination by this Court on an 

issue that was never decided by the Circuit Court and is not ripe for appeal. Even if the Court 

considers the issue ripe for appeal, the record clearly establishes that the Special Relationship 

Exception to the Public Duty Doctrine does not apply in this case as set forth below. 

b. 	 Assuming arguendo that the record below is sufficient to maintain this 
assignment of error, the Circuit Court did not err is granting summary 
judgment in this matter in light of the Public Duty Doctrine 

In his second assignment of error, the Petitioner argues that the lower court incorrectly 

9 In the Appendix Record for this matter, prepared by counsel for the Petitioner, there is an unsigned Order Granting 
Defendants' Motion for Summary Judgment. From a review of all pleadings retained by counsel for the 
Respondents and Defendants below, this Order in the Appendix Record appears to be Respondents' Proposed Order. 
The actual Order, entered on July 7, 2017, is void of any discussion of the Public Duty Doctrine and its Special 
Relationship exception. 
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concluded that the Respondents owed P .E. no legal duty and that the Respondents were immune 

from any liability surrounding the death of P.E. IO Petitioner further maintains that the lower court 

misapprehended and misapplied the special relationship doctrine in this case. However, as 

demonstrated by the record, and below, the lower court did not err on the issue of the Special 

Relationship Exception to the Public Duty Doctrine. 

In his Brief, the Petitioner goes to great length to discuss the West Virginia Governmental 

Tort Claims and Insurance Act, W.Va. Code § 29-12A-1, et seq. and the immunities set forth 

therein. See Petitioner's Brief, pgs. 18-23. The Respondents conceded that the Petitioner is 

correct is his recitation of the statute as well as the case law that interprets the same. Further, 

Petitioner is correct in that the following is commonly known as the "Public Duty Doctrine." 

West Virginia has long recognized that governmental entities generally have no common law 

duty to provide police protection, or other public safety protection, to any particular individual 

pursuant to the "public duty doctrine." See Randall v. Fairmont City Police Department, 186 

W.Va. 336, 412 S.E.2d 737 (1991); see also, Parkulo v. West Virginia Board of Probation and 

Parole, 199 W.Va. 161,483 S.E.2d 507 (1996); Holsten v. Massey, 200 W.Va. 775,490 S.E.2d 

864 (1997). In Parkulo v. West Virginia Board of Probation and Parole, the West Virginia 

Supreme Court explained that: 

the 'public duty doctrine' is a doctrine which, independent of the 
constitutional doctrine of governmental immunity, holds, in its common law 
form, that a recovery for negligence may be had against the State or a 
governmental agent, officer or employee, acting in a nonfraudulent, 
nonmalicious or nonoppressive manner, only if the State had a "special 
relationship" with the party injured, that is, only if the duty which was 

10 The Order of the Circuit Court granting summary judgement to the Respondents and Defendants below did not 
address the application of West Virginia Governmental Tort Claims and Insurance Act, W.Va. Code § 29-12A-l, et 
seq. and the immunities set forth therein. As such, there were no findings of fact or conclusions of law regarding the 
Public Duty Doctrine and the Special Relationship Exception to the same. 
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negligently breached was owed by the State to the particular person seeking 
recovery. 

The public duty doctrine does not create immunity, rather it is based on the absence of 

duty in the first instance. There simply is no duty under the public duty doctrine unless one is 

created by a "special relationship" between the injured party and the governmental entity, or in 

the case at bar, a police agency. In considering whether a "special relationship" exists, the 

Supreme Court has established that each of four elements must be shown in order to establish 

such a special relationship: 

(1) An assumption by the state governmental entity, through promises or 
actions, of an affirmative duty to act on behalf of the party who was injured; (2) 
knowledge on the part of the state governmental entity's agents that inaction 
could lead to harm; (3) some form of direct contact between the state 
governmental entity's agents and the injured party; and (4) that party's 
justifiable reliance on the state governmental entity's affirmative undertaking. 

Parkulo supra at Syl. pt. 12. 

In his Brief, Petitioner maintains that the record below supports that there existed a 

"special relationship" between P .E. and the Respondent sufficient to impose liability upon the 

same. See Petitioner's Brief, Subsection III. In arguing that the Petitioner has met the four 

prongs set forth under Parkulo and others, the Petitioner first maintains that the "direct contact" 

prong was met based solely on Respondent Jones' prior contact with P.E. the night in question. 

Id. at pg. 23-24. Petitioner then maintains that Respondents assumed a duty to act based upon 

W.Va. Code Section 49-2-803(a) as well as the Respondents' policy and procedure manual. Id. at 

pgs. 25-27. Petitioner then argues that, through blanket assertions, that the "knowledge would 

lead to harm" and "justifiable reliance" prongs were met in this case. Id. at pg. 27-28. However, 

Petitioner's arguments fail to properly establish the application of the Special Relationship 
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Doctrine. 

With respect to the first prong under Parkulo, Petitioner has failed to properly allege and 

support a finding that there was any assumption, through promises or actions, of an affirmative 

duty to act on behalf of the party who was injured. Petitioner discussed at great length the 

mandatory reporting requirements of W.Va. Code Section 49-2-803(a). However, this statutory 

duty is one that the Respondents owe to the general public, not to private person or private 

citizen who may be harmed by such acts. Furthermore, the portions of the Respondents' policy 

and procedure manual referencing that Respondent will act in accordance with W.Va. Code 

Section 49-5-8, later codified as W.Va. Code Section 49-4-705, is again a duty owed to the 

public at large, not this particular Petitioner or his decedent. There is no evidence in the record 

to demonstrate that the Respondents assumed any specific duty, other than those owed to the 

public at large, with respect to P .E. during the traffic stop that occurred prior to his death. 

As to the second prong, again the Petitioner fails in his burden to show that the 

Respondents had knowledge that inaction would lead to harm. Petitioner states that "it is not 

disputed that Patrolmen Jones knew or should have known that a failure to act to protect P.E. 

could lead to harm." See Petitioners Brief, pg. 24. This knowledge, according to the Petitioner, 

is implicit in the facts and circumstances surrounding P .E. 's initial detention. Id. However, when 

viewing the facts of the initial traffic stop and the events that immediately followed, such 

knowledge could not have been obtained by the Respondents. 

At approximately 2:03 a.m., when he is on the way back to "Granny's" house from the 

junkyard, J.B, was stopped by Respondent Jones. (Appendix at pg. 344-345, 360). Following a 

traffic stop, Respondent Jones issued a citation to J.B. for having a burned out headlight 
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(defective equipment) and for driving in violation of his Level 1 drivers permit. (Appendix at 

173, 345). Prior to releasing J.B. and the others from the scene of the traffic stop, Respondent 

Jones asked J.B. where he was going. After determining that J.B. and his passengers were going 

back to "Granny's" house, which was approximately 100 yards away from the traffic stop, 

Respondent Jones escorted the vehicle J.B. was operating, in which P.E. was a passenger with 

other youth, to "Granny's" house. Id. Respondent Jones then instructed J.B. to stay at 

"Granny's" house for the remainder of the night. Id. Respondent Jones stayed at the subject 

house and watched while J.B. parked the vehicle and while J.B. and all the passengers went 

inside. Id. Respondent Jones left "Granny's" house at approximately 2:28 a.m. and returned to 

his patrol duties. Id. This testimony has not been disputed in this case. 

Nothing during the initial traffic stop and the events that immediately followed support a 

finding that the Respondents knew that inaction would lead to harm. Upon learning that the 

minors were going back to "Granny's" house, which was only a short distance away, Respondent 

Jones escorted the same to the subject location and waited to ensure that the minors exited the 

vehicle and entered the subject household. It was only then that Respondent Jones left the 

subject household and returned to his normal duties. Simply put, there is nothing in the record to 

support any argument that the Respondents knew that failure to take any further action would 

lead to the harm suffered by P.E. when J.B. recklessly sped away from Respondent Jones later in 

the night. 

As to the third prong, the Respondents do not dispute that there was contact between the 

governmental entity and the injured party. What the Respondents would dispute is that the 

contact between the Respondents and the injured party, in this case, P .E. is the type of contact 
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that would give rise to the special relationship exception. The single, isolated contact between 

P .E. and the Respondents is the aforementioned traffic stop. During this contact, there is no 

dispute that the only communication between Respondent Jones and P.E. was communication 

concerning his identity, age, etc. (Appendix at 173, 345). There is no evidence in the record 

below that shows that, during this single, isolated incident, that Respondent Jones had any 

discussion with P.E. wherein P.E. could have deduced that he was assuming any duty to protect 

him. 

Despite Petitioner's assertions to the contrary, this case differs greatly from Wolfe and 

Randall. In Wolfe v. City of Wheeling, the city fire department failed to respond to several calls 

for assistance from a home owner living outside the city limits who had, perhaps inadvertently, 

been billed for and had paid the city a fire fee. The home for which the fee had been paid caught 

fire, and the fire department would not respond under circumstances which indicated that a 

prompt response would have greatly reduced the danlage from the fire. Wolfe v. City of 

Wheeling, 182 W.Va. 253, 387 S.E.2d 307 (1989). In Randall v. City of Fairmont Police 

Department, a "special relationship" was found after evidence produced at trial showed that a 

woman was killed after there were numerous telephone calls to the police department to report 

harassment, physical contact, and threats of harm were that made by the decedent's murderer. 

Further, the decedent appeared at the police station moments before her death and attempted to 

alert police of the assailants presence, but no action was taken. Randall v. Fairmont City Police 

Department, 186 W.Va. 336,412 S.E.2d 737 (1991). 

In both of those cases, unlike here, the contact between the governmental body and the 

injured party was extensive. Additionally, this contact dealt directly with a threat of harm to the 
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injured party and, arguably, the assumption of some duty to act. Here, the only contact was a 

simple request for identification by P.E. There was no discussion regarding an assumption of any 

duty and no indication from P .E. that he felt in fear of, or was actually being exposed to, harm. 

Simply put, although there was contact between Respondent Jones and P.E, the same does not 

establish the existence of the special relationship exception. 

Finally, as to the fourth prong, a thorough review of the Petitioner's brief fails to show how 

P .E., or anyone else for that matter, had 'Justifiable reliance on the state governmental entity's 

affirmative undertaking. As stated above, there was no affirmative undertaking on the part of the 

Respondents. Assuming that there was, the only evidence put forth by the Petitioner to support 

his point is his own self-serving assertions that there were. As this Court has previously held, 

"self-serving assertions without factual support in the record will not defeat a motion for 

summary judgment." Williams v. Precision Coil Inc., 194 W. Va. at 58, 61, 459 S.E.2d 329, 338 

(1995) citing McCullough Oil Inc. v. Rezek, 176 W. Va. 638, 346 S.E.2d 788 (1986). Without 

any evidence in the record to support a justifiable reliance by P.E. in the case the analysis gets to 

that point, the lower Court was correct is granting summary judgment. As is clearly 

demonstrated by the record below and the argument contained herein, the Circuit Court did not 

err in determining that the Special Relationship Exception to the Public Doctrine applies in this 

case. 

D. 	 THE CIRCUIT COURT DID NOT ERR IN ITS APPLICATION OF THE WEST 
VIRGINIA EMERGENCY VEmCLE STATUTE TO THE FACTS OF THIS CASE. 

In his third assignment of error, Petitioner maintains that the Circuit Court erred in 

concluding that there were no genuine issues of material fact regarding claims that the Respondents 

violatied the West Virginia Emergency Vehicle Statute, W.Va. Code Section 17C-2-5(d). See 

25 




Petitioner's Brief, Subsection N, pgs. 28-32. In doing so, Petitioner sets forth a series of factual 

contentions and then suggests a series of inferences that could be reached regarding the same. Id. 

However, as the Circuit Court correctly found, the application of the West Virginia Emergency 

Vehicle Statute shields the Respondents from any immunity in this case. 

The Circuit Court of Fayette Court set forth a lengthy, detailed set of finding of facts and 

conclusions of law in granting summary judgment in this case. (Appendix Record at pg. 450

464).11 Correctly, the Circuit Court relied upon the following holding in Peak v. Ratliff: 

Where the police are engaged in a vehicular pursuit of a known or suspected law 
violator, and the pursued vehicle collides with the vehicle of a third party, under 
W. Va.Code, 17C-2-5 (1971), the pursuing officer is not liable for injuries to the 
third party arising out of the collision unless the officer's conduct in the pursuit 
amounted to reckless conduct or gross negligence and was a substantial factor in 
bringing about the collision. 

SyI. Pt. 5, Peak v. Ratliff, 185 W. Va. 548, 408 S.E.2d 300 (1991). The Circuit Court 

determined as a matter of law, initially, that there was insufficient evidence to support a finding 

that Respondent Jones was involved in a pursuit. (Appendix Record at pg. 450-464).12 The 

Circuit Court further found that the conduct of Respondent Jones did not rise to the level of 

recklessness or gross negligence. (Appendix Record at pg. 450-464).13 

Despite Petitioner's arguments to the contrary, the Circuit Court correctly held that there 

was no pursuit involved at the time of P .E. death. The facts of this case do not demonstrate that 

Officer Jones was doing anything other than attempting to initiate a traffic stop for a vehicle he 

suspected ofhaving a burned out headlight. And, the facts necessary to reach that conclusion are 

consistent among the witnesses. 

II See Footnote 4. 
12 See Footnote 4. 
I3 See Footnote 4. 
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Respondent Jones was stopped in a parking lot when he saw two vehicles traveling on 

East Main Street, where the speed limit is 45 miles per hour. (Appendix at pg. 172-173). He 

noticed that one of the vehicles had a burned out headlight. rd. He did not recognize the cars or 

know who was operating the vehicles. rd. He activated his blue lights, and exited the parking lot 

in order to conduct a routine traffic stop. rd. He accelerated in order to catch up to the vehicle. 

He saw a vehicle pulled over near the Custard Stand, which was no more than a half mile away 

from where he started. rd. Unknown to Respondent Jones, the car with the defective equipment 

had driven around and passed the stopped vehicle. 

Respondent Jones discovered that the stopped vehicle had two working headlights. rd. 

He did not see any other vehicles on the road at that time nor did N.P, the driver of the stopped 

vehicle. As is now known, the reason Respondent Jones and N.P did not see J.B's vehicle is 

because it was at least twenty one seconds ahead of Respondent Jones and had already gone over 

the embankment less than a quarter mile away. rd. It undisputed that J.B. had already wrecked 

before Respondent Jones came within vision and certainly before Respondent Jones stopped N.P. 

The Petitioner maintains that reasonable inferences could be made regarding whether or 

not the actions of Respondent Jones constituted a "pursuit." He further argues that, due to 

alleged intentionally false representations during discovery, that a reasonable jury could find that 

his testimony was not credible. However, while the facts and evidence are to be considered in 

the light most favorable to the non-moving party when evaluating a motion for summary 

judgment, "the nonmoving party must nonetheless offer some "concrete evidence from which a 

reasonable ... [finder of fact] could return a verdict in ... [its] favor.'" !d., (quoting Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242 (1986); quoting, First National Bank of Arizona v. Cities 
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Service Inc., 391 U.S. 253 (1968)); E.g., syi. pt. 5, Kelly v. City of Williamson, 221 W. Va. 506, 

655 S.E.2d 528 (2007). "[T]the mere existence of a scintilla of evidence in support of the 

[plaintiffs] position will be insufficient." Anderson, 477 U.S. at 252. In this case, Petitioner 

relies only on a scintilla of evidence that there was in fact a pursuit in this case. Without more, 

the Circuit Court was correct in finding that there was no pursuit and granting summary 

judgment in this case. 

Turning to the second prong of Peak, the Circuit Court again correctly determined that 

the actions of the officer were not "reckless or grossly negligent." This standard stems from the 

emergency vehicle statute, W. Va. Code § 17C-2-5 (1971). As the Court found, "[t]his statute 

permits the driver of an authorized emergency vehicle, including a police officer in vehicular 

pursuit of known or suspected lawbreakers, to disregard certain traffic regulations when 

responding to an emergency call with warning lights and/or sirens." Peak, 185 W. Va. at 551, 

408 S.E.2d at 303. W. Va. Code § 17C-2-5 further provides that the statute does not relieve the 

driver of an authorized emergency vehicle from the duty to drive with due regard for the safety 

of all persons, nor shall such provisions protect the driver from the consequences of his reckless 

disregard for the safety of others." W.Va. Code §17C-2-5 (d). 

The Respondents agrees with the Petitioner that there is no simple fonnula for the 

determination of when an officer is determined to be reckless or grossly negligent. Again citing 

Peak, the Petitioner is correct that this Court can consider a variety of factors "such as the length, 

characteristics, and speed of the pursuit; the area of the pursuit, whether rural or urban; the 

highway characteristics such as curves or no passing zones; the presence of pedestrians and 

traffic; weather and visibility; and the of the law violation." Peak, 185 W. Va. at 556, 408 
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S.E.2d at 308. However, past the recitation of the applicable case law, Respondent disagrees 

with the Petitioner's argument and maintains that the Circuit Court properly ruled in this case. 

As this Court is aware, there are ample examples of cases wherein the West Virginia 

Emergency Vehicle Statute, W.Va. Code Section 17C-2-5(d) has been analyzed. Turning first to 

~the alleged pursuit in that matter was a high speed chase, with speeds reaching 60-100 miles 

per hour over more than 2.5 miles on a road with blind curves and running through residential 

areas, past businesses and a school. It was 5:30 p.m. and there was a moderate amount of traffic. 

The accident happened when the lawbreaker crossed the center line to avoid a line of cars 

waiting to enter a four-lane highway. IQ, 185 W. Va. at 557-558, 408 S.E.2d at 309-310. The 

Court affirmed a judgment for the officers and found that the officers' conduct did not rise to the 

level of gross negligence. Id. 

In Sergent v. City of Charleston, the West Virginia Supreme Court of Appeals affirmed 

summary judgment in another police pursuit case. Sergent v. City of Charleston, 209 W. Va. 

437, 549 S.E.2d 311(2001). In Sargent, the officer engaged in a pursuit lasting approximately 

two and a half to three minutes that covered approximately 2.7 miles on a two lane paved road. 

The roadway was slightly curved with a 55 mile per hour speed limit. The pursuit occurred 

during daytime hours, during good weather, with the subject officer traveling behind the suspect 

at all times. Furthermore, the officer did not take any action that forced the subject vehicle off 

the roadway, pass the vehicle, or otherwise interfered with the driver's ability to steer or control 

his car. Id. 

The undisputed facts show that the attempted traffic stop lasted less than three-quarters 

(3/4) of a mile to one (1) mile on a relatively straight, paved, two-lane road with some 
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streetlights and included a widened area with tum lanes. (Appendix at pg. 172-175, 360, 374

381). The speed limit on the subject roadway from the time Respondent Jones exited the parking 

lot to the area where J.B. lost control and crashed was 45 miles per hour. Id. Over the course of 

one minute, Respondent Jones, had instances where his speed was recorded at 81 and 70 miles 

per hour. (Appendix at pgs. 172-175, 187-200, 360). However, during that same minute, his 

speed was also recorded at 13 miles per hour. Id. 

Additionally, there was no traffic on the roadway, with the exception of the police cruiser 

operated by Respondent Jones, the vehicle operated by N.P., and the vehicle operated by J.B. 

(Appendix at pgs. 172-175, 374-381). Although the accident occurred at night and during a 

winter month, it is undisputed that the driving surface was clear and there was no precipitation 

falling at the time. Id. Furthermore, although J.B. testified that he could see Respondent Jones' 

lights, J.B. testified that Respondent Jones was never near his vehicle and, arguably, never 

interfered with his ability to control the J.B. vehicle. (Appendix at pg. 167). When analyzing 

these facts in light of the ruling in Peak and Sargent set forth above, there is no genuine issue of 

material fact with respect to whether Respondent Jones' conduct on the night in question was 

"reckless or grossly negligent." Therefore, the Circuit Court did not err in its ruling and 

Petitioner's Appeal should be denied as a matter oflaw. 

E. 	 THE CIRCUIT COURT DID NOT ERR IN DETERMINING THAT THE ACTIONS 
OF J.B. WERE A SUFFICIENT INTERVENING CAUSE. 

In his fourth assignment of error, Petitioner maintains that the Circuit Court erred in 

concluding that the actions of J .B., in attempting to evade Respondent Jones, was a sufficient 

intervening cause as to eliminate Respondents' liability in this case. See generally Petitioner Brief, 

Subs'ection V, pgs. 32-36. Petitioner maintains that the triggering event in this matter was the 
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failure ofRespondent Jones to ensure the safety of J.B. at the time of the initial traffic stop. Further, 

Petitioner maintains that there exists sufficient facts within the record to support that the actions of 

J.B. were foreseeable to Respondent Jones at the time of the initial traffic stop. However, the record 

in this matter does not support such a finding. 

The West Virginia Supreme Court of Appeals has stated that "there can be no recovery for 

negligence unless the negligence charges was the proximate cause of the alleged injury or death." 

Syl. Pt. 1, Webb v. Sessler, 632 S. E.2d 65 (W.Va. 1951). The Court has further held that the 

"proximate cause" under West Virginia law ''must be understood to be that cause which in actual 

sequence, unbroken by any independent cause, produced the wrong complained of, without which 

the wrong would not have occurred. Id. at Syl. Pt. 3. The Court has also announced that ''to be 

actionable, negligence must be the proximate cause of the injury complained of and must be such as 

might have been reasonably expected to produce an injury." Syl. Pt. 11, Anderson v. Moulder, 394 

S.E.2d 61 (W.Va 1990). In other words, proximate cause is the "last negligent act contributing to 

the injury and but for this act the injury would not have occurred." Syl. Pt. 5, Hartley v. Crede, 140 

W.Va 133, 82 S.E.2d 672. 

Petitioner essentially maintains that "but for" Respondent Jones failing to take further action 

at the initial traffic stop, the death ofP.E. would not have occurred. See Petitioner Brief, pg. 32-33. 

However, this is not supported by the record in this case. Prior to releasing J .B. and the others 

from the scene of the traffic stop, Respondent Jones asked J.B. where he was going. (Appendix 

at 173, 345). After determining that J.B. and his passengers were going back to "Grmmy's" 

house, which was approximately 100 yards away from the traffic stop, Respondent Jones 

escorted the vehicle J.B. was operating, in which P.E. was a passenger with other youth, to 
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"Granny's" house. rd. Respondent Jones then instructed J.B. to stay at "Granny's" house for the 

remainder of the night. rd. Respondent Jones stayed at the subject house and watched while J.B. 

parked the vehicle and while J.B. and all the passengers went inside. rd. Respondent Jones left 

"Granny's" house at approximately 2:28 a.m. and returned to his patrol duties. Id. 

At approximately 2:50 a.m. as J.B. and N.P. were traveling on East Main Street in Oak 

Hill approaching the Save-A-Lot shopping center, they saw a police car in the parking lot. 

(Appendix at pg. 166, 173). As J.B. and N.P. passed the gas station in that shopping center, they 

saw the polIce car activate its blue lights. (Appendix at pg. 166, 173). When N.P. realized that 

the officer was behind him with his blue lights on, he pulled over. Id. Upon N.P. pulling over 

and with knowledge of the police vehicle, J.B. kept going. (Appendix at pg. 166-167). 

When J.B. saw the officer turn on the blue lights, he would testify that he ran from the 

same: 

Q: And when you saw the blue lights, what did you do? 

A: I run. 

Q: Did you have to pass Noah to do that? 

A: Yes, sir. 

(Appendix at pg. 166-167). 

Respondents argue, therefore, based on the undisputed record in this case, that the actions 

of J.B. were the proximate cause of the death of P.E. In this case, J.B. make the conscious 

decision to "run" upon seeing the blue light of Respondent Jones patrol case. This decision 

included J.B.'s choice to not stop for the patrol car operated by Respondent Jones, pass N.P. and 

continue down Lochgelly Road in such a manner as to evade Respondent Jones and avoid further 
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penalties. In other words, it cannot be disputed that but for the decisions of J.B. to flee upon 

seeing the blue lights of Respondent Jones' patrol car, the accident and subsequent death ofP.E. 

would not have occurred. Therefore, the Circuit Court's decision in granting Respondent's 

Motion for Summary Judgment was proper. 

In addition to the argument discussed above, Petitioner also argues that whether or not 

J.B.'s attempt to flee Respondent Jones was an intervening efficient cause sufficient to eliminate 

Respondent's alleged liability in this case. The analysis of this point turns on whether or not the 

intervening acts were reasonably foreseeable. "A tortfeasor whose negligence is a substantial 

factor in bringing about injuries is not relieved from liability by the intervening acts of third 

persons if those acts were reasonably foreseeable by the original tortfeasor at the time of his 

negligent conduct." Syi. Pt. 13, Anderson v. Moulder, 183 W.Va. 77, 394 S.E.2d 61 (1990). 

"The fact that the applicable standard of care is 'reckless disregard rather' than 'due' care does 

not affect these principles." Peak, 185 W. Va. at 555, 408 S.E.2d at 307. 

Petitioner argues that there are "sufficient facts" within the record for a jury to conclude 

that J.B.'s action, fleeing the Respondent's patrol car, was foreseeable at the time of the initial 

traffic stop. In this case, Respondent Jones initiated the initial traffic stop upon discovering a 

vehicle with a burned out headlight. J.B. never attempted to flee on this first stop, but acted 

reasonably during the stop. Upon learning that the subject driver was underage, he properly 

issued a citation. Rather than releasing J.B. and his passengers or arresting the same, 

Respondent Jones escorted J.B. and the other youth to "Granny's" house with strict instructions 

not to leave the residence for the remainder of the night. 

Petitioner would have the argument that, at the time of this stop, that Respondent Jones 
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should have foreseen that J.B. and others would later leave that premises in order to avoid 

repercussions from J.B.'s grandmother. He would further have the Court believe that it was 

foreseeable that J.B. and N.P. would hatch a plan wherein N.P. would drive in a manner as to 

shield J.B.'s vehicle from view. Finally, Petitioner would have this Court believe that 

Respondent Jones should have foreseen that, upon activating his emergency lights, J.B. would 

flee at a high speed in order to evade Respondent Jones, and crash his vehicle resulting in the 

death ofP.E. However, none of Petitioner's assertions are supported by the record. 

When Respondent Jones left "Granny's" house, he had received verbal confirmation from 

J.B. and the other youth that they would not leave the same for the remainder of the night. 

During the initial stop, the subject youth were in one car, not in two, as occurred during the 

second attempted traffic stop. There is no evidence in the record to support that Respondent 

Jones knew, or should have known, that N.P. had access to a second vehicle. Finally, although 

Respondent Jones has sworn in an Affidavit that he did not know the identity of J.B. at the time 

of the second attempted traffic stop, there is nothing to support that it was foreseeable that J.B. 

would flee. J.B. stopped his vehicle during the first traffic stop without incident and complied 

with Respondent Jones' directives. Assuming arguendo that Respondent Jones knew, or should 

have known, that the vehicle with the blown ht;!adlight was J.B. prior to the second traffic stop, it 

cannot be argued that it would have been foreseeable that J.B. would flee given his compliance 

during the first stop. Therefore, the Circuit Court did not err in determining that the actions of 

J.B. were a sufficient intervening cause in this matter such as to eliminate the Respondents' 

alleged liability. 

The Respondents note that the Petitioner is correct In his assertion that issues of 
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intervening cause, and others, are nonnally issues to be resolved by a jury. Generally, "[t]he 

questions of negligence, contributory negligence, proximate cause, intervening cause and 

concurrent negligence are questions of fact for the jury where the evidence is conflicting or when 

the facts, though undisputed, are such that reasonable men draw different conclusions from 

them." Syl. Pt. 2, Evans v. Farmer, 148 W.Va. 142, 133 S.E.2d 710 (1963). 

However, Respondents maintain that it is only where the Petitioner has presented 

sufficient evidence to satisfy both the pursuit and reckless conduct elements of Petitioner's 

claims that a detennination of proximate cause, or "substantial factor" is made. That standard 

does not preclude the granting of summary judgment in cases, such as this, where no reasonable 

person could conclude from the undisputed evidence that activating blue lights and attempting to 

make a traffic stop for a burned out headlight was a substantial factor in the accident. As such, 

the Circuit Court did not err and the Appeal should be denied. 

F. 	 THE CIRCIDT COURT DID NOT ERR IN ITS DECISION TO NOT ISSUE 
SANCTIONS FOR THE ALLEGED DISCOVERY MISCONDUCT OF THE 
RESPONDENTS. 

In his final assignment of error, Petitioner asserts that the Circuit Court erred in refusing to 

impose discovery sanctions upon the Respondents. See generally, Petitioner's Brief, Subsection VI, 

pgs. 36-39. Petitioner represents that the Respondents "knowingly and willfully" made sworn 

discovery responses that the Respondents knew at all relevant times herein were false. Petitioner 

maintains that these actions prevented him from properly prosecuting his case and somehow 

distorted the facts made available to the Circuit Court at the summary judgment stage. 

Discovery orders lie within the sound discretion of a trial court. See Syl. pt. 4, Cox v. State, 

194 W.Va. 210,460 S.E.2d 25 (1995). The purpose of Rule 11 and Ru1e 37 of the West Virginia 
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Rules of Civil Procedure is to allow trial courts to sanction parties who do not meet minimum 

standards of conduct in a variety of circumstances. Cox, 194 W.Va. at 218, 460 S.E.2d at 33. 

(Cleckley, J., concurring). Nevertheless, it is clear "[b]ecause of their very potency, ... [sanction] 

powers must be exercised with restraint and discretion .... A primary aspect of ... [a trial court's] 

discretion is the ability to fashion an appropriate sanction for conduct which abuses the judicial 

process." Chambers v. NASCO, Inc., 501 U.S. 32, 44--45, 111 S.Ct. 2123, 2132-33, 115 L.Ed.2d 

27,45 (1991). A trial court abuses its discretion if its ruling is based on an erroneous assessment of 

the evidence or the law. Cox, 194 W.Va. at 218 n. 3, 460 S.E.2d at 33 n. 3. (Cleckley, J., 

concurring). Furthermore, this Court has held that the choice of imposition of sanctions for failing 

to comply with a court order lies with the trial court, and this Court will not lightly disturb that 

decision. Bartles v. Hinkle, 472 S.E.2d 827, 835 (W. Va. 1996) (citing State Fann Mut. Auto. Ins. 

Co. v. Stephens, 188 W.Va. 622,425 S.E.2d 577 (1992)). 

Central to the discussion of Petitioner's fifth assignment of error is the procedural history of 

this case. On or about May 18,2017, the parties filed a Joint Motion to Continue with the lower 

court requesting a new trial date and new scheduling order. (Appendix at pg. 2, 129-135). Within 

the same, the parties stated that, although the parties have engaged in written discovery and taken 

depositions, initial discovery remained to be completed. (Appendix at pgs. 129-135). The only 

cited discovery to be conducted was the deposition of Tayton Kincaid and discovery needed to 

identify the identity ofa woman at the accident scene. (Appendix at pgs.129-135). The fact that 

a woman was present at the scene of the accident was first disclosed to the parties to this case on 

or about May 8, 2017, during the deposition of J.B. (Appendix at pg. 167-168). 

On June 22, 2017, the parties appeared before the Honorable Paul M. Blake, Jr. for the 
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previously set Pre-Trial Conference. The Joint Motion to Continue as well as the Respondents' 

Motion for Summary were noticed for the same date and time. In denying the Motion to 

Continue, the Court was critical of the failure of the parties to engage in discovery, which 

included Petitioner's failure to depose Respondent Jones. (Appendix at pgs. 231-272). The 

Motion for Summary Judgment was then presented by counsel for the Respondents and the Court 

requested proposed Orders following conclusion of the arguments on the Respondents' Motion. 

rd. Following this hearing, counsel for the Respondent learned, for the first time the identity of 

the unknown female discussed above. Upon learning ofher identity, it is undisputed that counsel 

for the Respondents promptly phoned counsel for the Petitioner to informally disclose this 

information, which was later formally disclosed on June 28, 2017, when Respondents filed their 

supplemental discovery requests. (Appendix at pgs. 273-276,414-417). 

On July 5, 2017, the parties appeared before the Honorable Paul M. Blake, Jr. for a 

second Pre-Trial Hearing. At the outset of the hearing, the Court announced that it would be 

granting Respondents' Motion for Summary Judgment and set forth several of the reasons for the 

sanle, which the Court announced would be fully stated in a proper Order. (Appendix at pgs. 

440-449). Counsel for the Petitioner then supplemented the record with the identity of the 

previously unidentified woman. rd. During the hearing, counsel for the Petitioner advised that 

he would be filing a Motion for Sanctions regarding Respondents' alleged failure to timely 

disclosure the identity of the subject female. rd. The Court, during the subject hearing, noted that 

the Motion for Sanctions had not yet been filed with the Court. rd. 14 As correctly pointed out 

by the Court, as well as by counsel for the Petitioner during the hearing on July 5, 2017, the 

14 The Motion for Sanctions indicates that it was sent via electronic means on or about July 4,2017 and via US Mail 
on or about July 5, 2017. 
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Motion for Sanctions was rendered moot upon the Circuit Court's granting of summary 

judgment. Id. 

Additionally, the Circuit Court did not abuse its discretion by failing to impose discovery 

sanctions in this case. At the time the imposition of sanctions was first raised by the Petitioner 

below, there is no indication that the Motion for Sanctions had in fact been filed in this case. 

Upon hearing that a Motion for Sanctions was to be filed, the Circuit Court allowed counsel for 

the Petitioner to present an argument for the same, despite having already ruled on the 

Respondents Motion for Summary Judgment. Having heard the core basis for Petitioner's 

Motion for Sanctions, the failure to identify the unknown woman, the Circuit Court exercised its 

discretion and opted not to order the imposition of sanctions. 

Furthermore, the actions complained of by the Petitioner fail to rise to the level of 

actionable conduct. In this case, Petitioner did not serve written discovery requests upon the 

Respondents until March 24, 2017, approximately a year after the suit was initiated in the Circuit 

Court of Fayette County. (Appendix at pgs. 1-4). On or about Apri112, 2017, the Respondents, 

not the Petitioner, filed a Notice of Deposition for J.B., which would later reveal that an 

unidentified woman was at the accident scene, and set the same to occur on May 5, 2017, which 

corresponded to the close of discovery. Id. On or about May 1, 2017, prior to the close of 

discovery, the Respondents served their written responses to the Petitioner's written discovery. 

Id. The deposition of J.B. would actually take place on May 8, 2017. It was during this 

deposition that counsel for the Respondents learned that there was an unidentified woman was 

present at the accident scene after he accident. Id. 

As the record demonstrates, there can be no argument maintained that the Respondents 
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failed to comply with the Court's Scheduling Order or failed to timely disclose this previously 

unidentified woman. The Scheduling Order required that all discovery take place prior to May 5, 

2017. Despite this, the parties agreed to allow additional discovery to occur on Monday, May 8, 

2017, namely the deposition of J.B. Once the woman at the accident scene was identified, 

counsel for the Respondents set out to informally, through a telephone, and formally, through 

supplemental discovery responses, to provide the identity of the woman in question. When 

applying the factors discussed in Bartles in light of the facts set forth herein, the Petitioner has 

not set forth a substantial basis for sanctions in this case and, thus, the Circuit Court did not err in 

failing to impose the same. 

CONCLUSION AND PRAYER FOR RELIEF 

Based upon the foregoing, Respondents, City of Oak Hill, a West Virginia Municipality, 

City of Oak Hill Police Department, and Patrolman Joshua Jones, individually and in his 

capacity as an employee of the City of Oak Hill Police Department, respectfully request that the 

Court DENY the Petitioner's Petition for Appeal. 

Respectfully submitted, 

CITY OF OAK HILL, CITY OF OAK HILL 
POLICE DEPARTMENT AND PATROLMAN 

JOSHUA JONES 


Respondents and Defendants below, 


By Counsel, 


Johnnie E. Brown, WV State Bar No. 4620 

Daniel J. Bums, WV State Bar No. 11866 
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PULLIN, FOWLER, FLANAGAN, BROWN & POE, PLLC 
JamesMark Building 

901 Quarrier Street 

Charleston, WV 25301 

Telephone: (304) 344-0100 

Facsimile: (304) 342-1545 
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No. 17-0765 

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

STEPHEN G. ENDICOTT, AS ADMINISTRATOR OF 

THE ESTATE OF P.E., DECEASED, 


Petitioner and Plaintiffbelow, 

v. 


CITY OF OAK HILL, A WEST VIRGINIA MUNICIPALITY, CITY OF OAK HILL POLICE 

DEPARTMENT, and PATROLMAN JOSHUA JONES INDNIDUALLY AND IN HIS 


CAP ACITY AS AN EMPLOYEE OF THE CITY OF OAK HILL POLICE DEPARTMENT, 

Respondents and Defendants below. 

CERTIFICATE OF SERVICE 

The undersigned, counsel ofrecord for Respondents, does hereby certify on this I,-ra;of 

January, 2018, that a true copy of the foregoing" RESPONDENTS CITY OF OAK HILL, CITY 

OF OAK HILL POLICE DEPARTMENT AND PATROLMAN JOSHUA JONES' 

RESPONSE TO PETITIONER STEPHEN G. ENDICOTT'S PETITION FOR APPEAL" 

was served upon opposing counsel by depositing same to them in the U.S. Mail, postage prepaid, 

sealed in an envelope, and addressed as follows: 

Anthony J. Sparacino, Jr., Esquire 

254 East Beckley By-Pass 


Beckley, WV 25801 

Counsel for Petitioner Stephen G. Endicott 


Johnnie E. Brown, WV State Bar No. 4620 

Daniel J. Bums, WV State BarNo. 11866 
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