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STATEMENT OF THE CASE 


This Court now has before it the Statement of the Case flled as part of the brief 

of the petitioner, Stephen G. Endicott, in his capacity as the duly-qualified 

Administrator of the Estate of P.E., as well as the Statement of the Case flled as part of 

the response brief of the respondents, the City of Oak Hill, the City of Oak Hill's police 

department and Patrolman Joshua Jones. For the most part, the parties' briefs 

accurately summarize the factual and procedural history of the case. In their response 

brief, however, the respondents merely regurgitate, as facts, the contents of the 

fraudulent affidavit that Patrolman Jones offered in support of the respondents' motion 

for summary judgment below: 

Mter activating his blue lights in the parking lot, Respondent Jones, 
entered East Main Street, and accelerated to reach the vehicle in front of 
him. At the time he activated his blue lights and sought to initiate the 
traffic stop, Respondent Jones did not recognize the vehicles, did not know 
the identify of the drivers, did not know if the vehicles had any occupants 
in addition to the drivers, and did not know the identities of the occupants, 
if any. 

Respondent Jones saw a vehicle pulled over near the Custard Stand 
on Lochgelly Road. When Respondent Jones reached that vehicle, which 
was driven by N.P., Respondent Jones determined it was not the car he 
was seeking as it had both headlights working. As he left the vehicle driven 
by N.P., J.B.'s vehicle was not in sight on the roadway. Although he did 
not see any vehicles on the road, Respondent Jones continued along 
Lochgelly Road in an effort to effectuate a traffic stop on the vehicle with 
the inoperable headlight. At no time after Respondent Officer Jones had 
activated his blue lights did he recall seeing he (sic) vehicle driven by J.B. 
because of J.B. fleeing. 

Mter travelling for a short time and short distance on Lochgelly 
Road, Respondent Jones deactivated his blue lights and turned around as 
he could not locate the vehicle with the inoperable headlight. On his way 
back, at approximately 2:55 a.m., Respondent Jones was flagged down by 
a male standing on the side of the road. Once he stopped and began 
speaking to the juvenile, Respondent Jones realized it was J.B., who he 
had stopped previously in the night. During this conversation, J.B. stated 
to Respondent Jones "I just crashed my grandma's car and I think I killed 
Phil." 
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(Respondents' Brief, pp. 5-6 (citations omitted).) The problem with the respondents' 

Statement of the Case is that it offers as fact the dishonest assertions of Patrolman 

Jones' affidavit when those assertions are now known to be dishonest and when those 

assertions are disproven by other evidence available to the Circuit Court below. To fully 

appreciate the nature of the respondents' attempts to intentionally mislead the Circuit 

Court and, now, this Court, it is necessary to consider the assertions in the Statement 

of the Case in respondents' response brief in detail. 

1. "After travelling for a short time and short distance on Lochgelly Road, 
Respondent Jones deactivated his blue lights and tumed around as he could not 
locate the vehicle with the inoperable headlight." 

The location of the automobile crash that claimed the life of P.E. and the 

subsequent police response were captured on surveillance video recovered from the 

Custard Stand on Lochgelly Road in Fayette County, West Virginia. (pp. 420-435.)1 

Because of the distance between the surveillance camera and the crash scene, and 

because the automobile crash occurred in the middle of the night, it is impossible for a 

person without prior knowledge of the facts surrounding the automobile crash to 

determine the identity of the various vehicles seen in the surveillance video without 

additional factual information from individuals with knowledge about the circumstances 

of the automobile crash. (See id.) In his initial discovery responses and in the sworn 

affidavit flled with the respondents' motion for summary judgment, Patrolman Jones 

claimed that he was the first person to arrive at the crash scene and speak with J.B., 

who was driving the vehicle in which P.E. was a passenger at the time of the automobile 

crash that caused P.E.'s death. (See id.) Patrolman Jones also claimed that police 

officers and emergency responders were the only individuals to arrive at the scene of the 

crash before P.E. was medically transported from the crash scene. (See id.) 

1 All citations are to the appropriate page in the Appendix Record. 
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If one viewed the surveillance video under the mistaken belief that Patrolman 

Jones'sworn statements regarding the crash were true, Patrolman Jones' claim that he 

drove past the crash scene with his emergency lights on only to deactivate his emergency 

lights, turn around and return to the crash scene as he headed back toward the Town 

of Oak Hill. (pp. 420-35.) This is true because a second car appears to pass the crash 

scene without emergency lights shortly after Patrolman Jones. (See id.) A car then 

arrives, from the opposite direction without emergency lights, at the crash scene, which 

Patrolman Jones' fraudulent affidavit leads you to believe was his police cruiser. (See 

Once one learns that Patrolman Jones lied in his affidavit and discovery 

responses, and once one learns that Patrolman Jones' mother was the driver of the 

second vehicle to pass the scene of the automobile crash, it becomes clear that the first 

vehicle to arrive at the crash scene was actually Patrolman Jones' mother, who passed 

the crash scene, saw J.B. and turned her car around to investigate the crash prior to 

her son's arrival at the scene. (pp. 420-35.) The second vehicle to stop at the crash 

scene was actually Patrolman Jones, who, after leaving the frame of the surveillance 

video with his emergency lights activated, returns to the surveillance video a short time 

later, driving back toward the crash scene with his emergency lights still activated. (See 

2. "On his way back, at approximately 2:55 a.m., Respondent Jones was 
flagged down by a male standing on the side of the road." 

Contrary to Patrolman Jones' sworn discovery responses, contrary to Patrolman 

Jones' affidavit in support of the respondents' motion for summary judgment, and 

contrary to the respondents' claim in the Statement of the Case in their response brief, 

it is now clear, from J.B.'s deposition testimony and from Patrolman Jones' 

supplemental discovery responses, that Patrolman Jones' mother is actually the person 
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who was frrst flagged down by J.B. at the scene of the automobile crash, where 

Patrolman Jones' mother parked and exited her vehicle to speak with J.B. regarding the 

automobile crash. (pp. 420-35.) 

3. "Once he stopped and began speaking to the juvenile, Respondent Jones 
realized it was J.B., who he had stopped previously in the night." 

Contrary to Patrolman Jones' sworn discovery responses, contrary to Patrolman 

Jones' affidavit in support of the respondents' motion for summary judgment, and 

contrary to the respondents' claims in the Statement of the Case in their response brief, 

it is now clear, from J.B.'s deposition testimony, that Patrolman Jones never exited his 

police cruiser and spoke to J.B. following the automobile crash: 

"Q: Okay, so after the accident and you decide you can't get [P.E.] 
out of the car, tell me what you did? 

A: I crawl back out of the window and run up the bank, and 
there was a lady there stopped in the middle of the road. 

Q: Do you happen to remember her name at all? 

A: No, sir. 

Q: Did you have any interaction with her? 

A: She talked to me, but there was like -like she didn't grab me 
or anything like that. She talked to me a little bit. 

Q: Do you remember what she said to you? 

A: She asked me like - it was like 'What have you done?' I don't 
really remember anything else. That's the only thing I really 
remember is she asked me 'What have you done?' 

Q: And what did you say to her? 

A: I don't really remember. I was really shaken up. 

Q: Do you remember what kind of car she was in? 

A: No, sir. 

Q: Is anybody else up there other than you and that lady? 
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A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 


(pp. 420-435) 


Not at the time. 

Did the lady stay there? Was she there when the police 

officer came back down the road? 


I think so, yes. 


And listen, I know that time can get really skewed in 

emergency situations, but do you recall about how long it 
was, then, that you saw the police officer coming back down 
the road? 

I would say three or four minutes. 


Did he have his blue lights on as he was coming toward you? 


I believe so. 


And what did you do when you saw him? 


Nothing. I just kept sitting there. 


Did you run over to him and talk to him, tell him about the 

accident? 


No, sir. 


So he obviously - he stops, right? 


Yes. 


And does he walk over toward you? 


He didn't talk to me at all. I mean I don't think - I don't think 

he got out of his car. 

Was there a point in time where he came over and spoke with 

you? 


No, I didn't talk to any cop that night." 


It is also clear, from comparison of the Custard Stand surveillance video to radio 

traffic between the Fayette County Emergency Operations Center and Patrolman Jones, 

that Patrolman Jones knew he was pursuing J.B.'s vehicle before he ever arrived at the 

crash scene. (pp. 420-435.) This is clear because the surveillance video shows 
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Patrolman Jones' vehicle reenter the surveillance video at 02:54:31, coming to a stop 

behind his mother's vehicle at 02:54:45. (See id.) At 02:52:42, Patrolman Jones radioed 

in to the Fayette County Emergency Operations Center and stated: 

"County, I just had a uh - that vehicle I stopped - it ran from me 
out here. It's, uh, it's over the hill out here at Lochgelly, just past the 
Custard Stand. I'll be out here with it." 

(See id.) The Emergency Operations Center responded that J.B. had just placed his own 

911 call, advising that he had wrecked while fleeing from Patrolman Jones and that his 

passenger in his vehicle was badly hurt. (See id.) 

4. "During this conversation, J .B. stated to Respondent Jones "I just crashed 
my grandma's car and 1 think 1 killed Phil." 

Based upon J.B.'s deposition testimony, Patrolman Jones' admission that his 

mother was the fIrst person to arrive at the crash scene, the Custard Stand surveillance 

video and the Fayette County Emergency Operations Center radio traffIc, it is now 

apparent that J .B. never actually spoke with Patrolman Jones at the accident scene and 

that this conversation, if it occurred, took place between J.B. and Patrolman Jones' 

mother. (pp. 420-35.) 

5. "At the time he activated his blue Hghts and sought to initiate the traffic 
stop, Respondent Jones did not recognize the vehicles, did not know the identify 
of the drivers, did not know if the vehicles had any occupants in addition to the 
drivers, and did not know the identities of the occupants, if any." 

On its face, Patrolman Jones' claim that he didn't recognize a vehicle that was 

the same size, had the same inoperable headlight, and was coming from the same 

direction on a lightly traveled road very late at night was the same vehicle he had pulled 

over minutes earlier is highly dubious. The timing of the radio traffic from Patrolman 

Jones to the Emergency Operations Center, however, which was initiated prior to the 

time Patrolman Jones fully stopped at the crash scene where the crashed vehicle was 

over the hill. and out of sight, makes it clear that Patrolman Jones was aware he was 
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pursuing the vehicle from the earlier traffic stop of the five juveniles throughout the 

pursuit. (pp. 420-435.) 

Despite the fact that Patrolman Jones has now acknowledged that he lied in his 

discovery responses and in the affidavit fIled with the Court in support of the 

respondents'motion for summary judgment, and despite the fact Patrolman Jones' lies 

are disproven by other evidence now before the Court, the respondents offer this Court 

Patrolman Jones' lies as part of their Statement of the Case and as part of their legal 

argument. Patrolman Jones' dishonesty should not have played a part in J.B.'s 

institutionalization in a juvenile facility during his underlying delinquency proceedings, 

should not have served as the basis for an award of summary judgment to the 

respondents below and should not serve as the basis for this Court's decision in the 

instant appeal. 

ARGUMENT 

I. The Circuit Court committed clear legal error and abused its 
discretion in denying the parties' joint motion to continue the trial in this 
action and refusing to permit the petitioner to conduct additional discovery 
prior to ruling on dispositive motions where the parties agreed that there 
had been insufficient time for the parties to conduct necessary discovery, 
where the petitioner had been prevented from deposing the respondent 
police officer involved in the fatal pursuit and where an eyewitness to the 
fatal pursuit was intentionally concealed from the petitioner by the 
respondents until after discovery had concluded. 

In their response to Mr. Endicott's brief, the respondents essentially make three 

claims as to why the Circuit Court did not err in refusing the motion to continue the 

trial that was fIled below, which the respondents joined and which counsel for the 

respondents prepared. First, the respondents claim that Mr. Endicott had adequate 

time to conduct the necessary discovery in this case prior to the Circuit Court's 

consideration of the respondents' motion for summary judgment. Second, the 

respondents claim that Mr. Endicott did not properly request additional time to conduct 
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discovery prior the Circuit Court's ruling on the motion for summary judgment. Finally, 

the respondents claim that they were not dishonest in their discovery responses, which 

concealed the fact that Patrolman Jones' mother witnessed his pursuit of J.B.'s vehicle 

and was the first person to arrive at the scene of the automobile crash that killed P.E. 

Each of these arguments is without merit. 

The respondents fIrst argument centers around their claim that Mr. Endicott had 

adequate time to conduct discovery prior to the hearing on the respondents' motion for 

summary judgment such that the denial of the parties' joint motion to continue was not 

in error. While Mr. Endicott believes that the respondents waived any such argument 

when they flIed a motion to continue with the Circuit Court, citing the same need to 

conduct additional discovery, the arguments offered by the respondents in their 

response brief lack merit. Mr. Endicott requested an opportunity to depose Patrolman 

Jones, but the deposition was not scheduled due to the unavailability of his counsel. 

Although the Circuit Court's ruling on the issue suggests counsel should immediately 

apply to the trial court whenever scheduling conflicts arise, the level of civility among 

counsel rarely makes such action necessary. In any case, the deposition of Patrolman 

Jones is an essential piece of evidence that is necessary for proper consideration of the 

issues of liability and damages in this case. It is also now clear that the deposition of 

Patrolman Jones' mother and other witnesses are also necessary. The resolution of this 

matter without the availability of such evidence leaves this Court hamstrung in 

attempting to fashion a just result. 

Second, although the respondents claim that Mr. Endicott did not properly ask 

the Circuit Court for more time to conduct discovery prior to making a ruling on the 

respondents'motion for summary judgment, citing the requirement in Rule 56(f) of the 

West Virginia Rules of Civil Procedure that a party seeking more time flIe an affidavit 
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with the Court detailing the additional discovery that the responding party needs to 

conduct. As this Court has made clear, however, such an affidavit is not always 

required: 

"An opponent of a summary judgment motion requesting a 
continuance for further discovery need not follow the exact letter of Rule 
56(f) of the West Virginia Rules of Civil Procedure in order to obtain it. 
When a departure from the Rule occurs, it should be made in written form 
and in a timely manner. The statement must be made, if not by affidavit, 
in some authoritative manner by the party under penalty of perjury or by 
written representations of counsel. At a minimum, the party making an 
informal Rule 56(f) motion must satisfy four requirements. It should (1) 
articulate some plausible basis for the party's belief that the specified 
'discoverable' material facts likely exist which have not yet become 
accessible to the party; (2) demonstrate some realistic prospect that the 
material facts can be obtained within an additional reasonable time period; 
(3) demonstrate that the material facts will, ifobtained, suffice to engender 
an issue both genuine and material; and (4) demonstrate good cause for 
failure to have conducted the discovery earlier." 

Syl. pt. 1, Powderidge Unit Owner's Ass'n v. Highland Properties. Ltd., 196 W.Va. 692, 

474 S.E.2d 872 (1996). In his response to the motion for summary judgment, Mr. 

Endicott cited Powderidge and specifically detailed the additional discovery that would 

need to be conducted, the material facts that were likely to be obtained by conducting 

the discovery and the good cause that existed for the failure to have completed the 

discovery prior to the conclusion of discovery. (pp. 226-228.) Mr. Endicott complied 

strictly with this Court's ruling in Powderidge in asking for additional time to conduct 

discovery and there is nothing in the record below to suggest otherwise. Accordingly, 

the respondents' argument that Mr. Endicott failed to ask for more time to conduct 

discovery prior to the issuance of a decision on the respondents' motion for summary 

judgment is without merit. 

Finally, in support of their argument that the record does not support a rmding 

that the respondents knowingly and intentionally concealed the identify of a witness 

from Mr. Endicott during discovery, the respondents claim that "at the time discovery 
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responses were flIed, they presented all the known information to date with respect to 

who was at the scene of the accident." (Respondents' Brief, p. 17.) This assertion only 

serves to highlight the dishonest manner in which the respondents have chosen to 

handle the investigation and litigation of an automobile crash that killed one juvenile 

and sent another to be incarcerated in ajuvenile facility. 

If someone asks you who was at the scene of a motor vehicle accident and you 

tell them only John and Sally and Mike when you know that Steve was also there, you 

have told a lie. There is no amount of clever lawyering that can remove the stain of the 

dishonesty after your lie has been discovered. The respondents were asked a simple 

question in discovery: who was at the scene of the automobile crash? They lied in 

response to the question. There is no claim that Patrolman Jones didn't know who his 

mother was when he encountered her at the scene of the crash. There is no claim that 

Patrolman Jones and the other officers who arrived at the scene didn't see his mother, 

as the surveillance video clearly shows that her vehicle was still at the crash scene when 

emergency responders arrived. The respondents lied about the presence of Patrolman 

Jones'mother at the crash scene, both in the police reports that were used to prosecute 

J.B. and in their responses to discovery in this case. There is no way to argue otherwise 

and maintain any semblance of credibility. Mr. Endicott has demonstrated, in his filings 

with the Circuit Court and this Court, how these lies limited his ability to adequately 

conduct discovery and properly respond to the respondents' motion for summary 

judgment below. 

Moreover, the respondents' response brief concedes that the respondents' 

counsel discovered the respondents' dishonesty after learning of the presence of an 

unidentified woman at the scene of the crash while deposing J.B. Inasmuch as the 

respondents used their counsel to perpetrate a fraud on Mr. Endicott and on the Circuit 
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Court, the respondents have lost the protection of the attorney-client privilege with 

respect to their communications with counsel regarding this issue under the crime

fraud exception. See State ex reI. Allstate v. Madden, 215 W.Va. 705, 717, 601 S.E.2d 

25, 37 (2004)(The crime-fraud exception is recognized as a means to overcome 

the privilege afforded to communications between a lawyer and client when such 

communications have been made in furtherance of the commission of a crime or fraud, 

including a fraud upon the court.) Mr. Endicott should have, prior to any decision on 

dispositive motions by the Circuit Court, the opportunity to investigate the nature of the 

respondents' actions in allowing their counsel to make these fraudulent claims during 

discovery and to make a record of the same for consideration by this Court. 

As stated previously, this Court has before it a record that is incomplete due to 

the Circuit Court's refusal to allow Mr. Endicott adequate time to conduct discovery and 

due to the respondents' deception. The fact that the respondents have, in their response 

brief, chosen to pretend as if their dishonesty is not dishonesty at all should make this 

Court even less certain of its ability to do justice based upon the record before it. To 

make a proper consideration of the legal and factual issues raised in the underlying 

wrongful death action, this Court is required to reverse the Circuit Court's grant of 

summary judgment to the respondents and return this matter to the Circuit Court to 

allow time for the conduct of appropriate discovery by both parties. A proper 

consideration of these issues simply cannot be made on this fraudulent record. For 

these reasons, this Court must reverse the Circuit Court's Order Granting Defendants' 

Motion for Summary Judgment and remand this matter to the Circuit Court to allow 

the parties sufficient time to conduct the discovery necessary for the proper 

consideration of motions for summary judgment. 
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II. The Circuit Court committed clear legal error and abused its 
discretion by finding, as a matter of law, that the special relationship 
exception to the public duty doctrine did not apply to the underlying facts 
and that the respondents were not liable for the damages proximately 
caused by the respondent police officer's negligent failure to take 
reasonable steps to ensure that the petitioner's decedent was free from 
reasonably foreseeable harm after the respondent police omcer detained 
the petitioner's decedent and other juveniles after curfew in an illegally
operated motor vehicle without any adult supervision, but failed to release 
the juveniles into the custody of their parents or guardians, as required by 
statute and the respondent municipality's own internal guidelines, or 
otherwise take steps to reasonably ensure the safety of the juveniles. 

In their response to Mr. Endicott's brief, the respondents make two arguments 

as to why the Circuit Court did not err in fmding, as a matter of law, that the special 

relationship exception to the public duty doctrine did not apply to the underlying facts 

and was not sufficient to impose liability upon the respondents for Patrolman Jones' 

failure to take actions to protect P.E.'s safety after he stopped an automobile in which 

P.E. was a passenger that was being driven illegally by an improperly-licensed juvenile, 

with defective equipment, on icy roads. First, the respondents claim that the Circuit 

Court made no ruling on whether the special relationship exception to the public duty 

doctrine applied to the case and that, as a result, the issue was not ripe for appeal to 

this Court. Second, the respondents claim that, assuming arguendo that the Circuit 

Court did rule, its grant of summary judgment on the issue of whether the special 

relationship exception to the public duty doctrine applied to the facts of this case was 

proper. Neither of these arguments have merit. 

First, while the Circuit Court's consideration was neither detailed nor extensive, 

the Circuit Court clearly considered Mr. Endicott's claims in relation to the initial traffic 

stop providing the basis for the respondents' liability for P.E.'s death in its Order 

Granting Defendant's Motion for Summary Judgment. (pp. 540-542.) The discussion 

is found on pages 13 through 15 of the Circuit Court's Order Granting Defendant's 

12 




Motion for Summary Judgment, and includes the Circuit Court's determination that the 

imposition of liability sought by Mr. Endicott would "would effectively relegate Officer 

Jones to the position of the juveniles' guardian." While the Circuit Court's legal analysis 

of the issue is far from exhausting, it is clear that the Circuit Court considered and 

rejected Mr. Endicott's argument regarding the special relationship to the public duty 

doctrine. Accordingly, the issue is ripe for consideration by this Court. 

Next, the respondents argue that any decision by the Circuit Court to refuse to 

impose liability on the respondents under the special relationship exception to the 

public duty doctrine was an appropriate application of West Virginia law. The 

respondents' response brief essentially agrees with the state of the law in the State of 

West Virginia with regard to the special relationship exception to the public duty 

doctrine such that detailed analysis of the case law and statutory law is unnecessary 

here. Rather, the majority of the portion of the respondents' response brief argues about 

whether the underlying facts are sufficient to impose liability on the respondents under 

existing law. While the facts can certainly be argued by either side, this Court has 

consistently held that the resolution of whether the special relationship exception to the 

public duty doctrine applies to those facts is a decision to be made by a trial jury and 

not a trial judge. "The question of whether a special duty arises to protect an individual 

from a local governmental entity's negligence in the performance of a nondiscretionary 

governmental function is ordinarily a question of fact for the trier of the facts." SyI. pt. 

3, Wolfe v. City of Wheeling, 182 W.Va. 253, 387 S.E.2d 307 (1989). 

In the underlying case, Patrolman Jones stopped a car full of juveniles in a 

automobile that had defective equipment and was being operated illegally by the driver, 

who was not legally permitted to operate the vehicle at that time of night. All of the 

juveniles in the car were out past curfew and the situation confronted by Patrolman 
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Jones constituted a threat to the juveniles' safety. West Virginia law and the policies 

and procedures of the City of Oak Hill police department mandated that he notify the 

juveniles' parents or guardians and, the West Virginia Department of Health and Human 

Resources. When Patrolman Jones detained the juveniles and found them to be in 

danger, that detention created a special relationship between P.E. and Patrolman Jones 

that required that Patrolman Jones act to protect P.E. 's safety by releasing him into the 

custody of a parent or guardian. Patrolman Jones ignored his statutory duty and left 

the juveniles on their own and in possession of a car that was already being operated 

illegally. Under these facts a reasonable jury could conclude that Patrolman Jones' 

negligence in failing to act to protect P.E. proximately caused his death. While the 

questions of whether Patrolman Jones was negligent in the manner in which he provided 

police protection to P.E. and whether such negligence proximately caused P.E. 's death 

are matters to be determined by a trial jury, the special relationship exception to the 

public duty doctrine precludes the respondents' statutory and common law claims of 

immunity. For these reasons, this Court must reverse the Circuit Court's Order 

Granting Defendants' Motion for Summary Judgment and remand this matter to the 

Circuit Court with instructions to conduct a trial on the merits of Mr. Endicott's 

negligence claim against the respondents. 
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III. The Circuit Court committed clear legal error and abused its 
discretion by finding that there was no genuine issue of material fact in 
relation to the petitioner's claim that the respondents were liable for their 
violations of the West Virginia Emergency Vehicle Statute, and by finding, 
as a matter of law, that the respondent police officer's actions in pursuing 
the motor vehicle in which the petitioner's decedent was a passenger at the 
time of his death were not grossly negligent and in wanton disregard of the 
safety of the petitioner's decedent, where the respondent police officer 
pursued a vehicle he had reason to believe was being illegally operated in 
hazardous weather conditions by an underage juvenile and where the 
respondent police officer violated the written policies of the respondent 
municipality regarding such a pursuit. 

The petitioner believes that the petitioner's brief and the respondents' response 

have adequately addressed the legal and factual issues underlying Mr. Endicott's claim 

that the respondents were liable for their violations of the West Virginia Emergency 

Vehicle Statute in causing the death of P.E. such that additional argument in reply by 

the petitioner would not assist the Court. Based upon the facts identified by Mr. 

Endicott in response to the respondents' motion for summary judgment, a reasonable 

jury could find that Patrolman Jones' conduct in pursuing the juveniles' vehicle was 

grossly negligent and in reckless disregard for the safety of P.E. and the other occupants 

of the motor vehicle being operated by J.B. at the time of the automobile crash. Based 

upon the facts identified by Mr. Endicott in response to the respondents' motion for 

summary judgment, a reasonable jury could also find that the gross negligence and 

reckless conduct of Patrolman Jones was the proximate cause of the motor vehicle crash 

that killed P.E. For these reasons, this Court must reverse the Circuit Court's Order 

Granting Defendants' Motion for Summary Judgment and remand this matter to the 

Circuit Court with instructions to conduct a trial on the merits of Mr. Endicott's claim 

that the respondents violated the Emergency Vehicle Statute. 
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IV. The Circuit Court committed clear legal error and abused its 
discretion by finding, as a matter of law, that the actions of a fifteen-year
old juvenile, illegally operating a motor vehicle and attempting to evade 
police pursuit at the time of the crash that claimed the life of the 
petitioner's decedent, were an intervening efficient cause sufficient to cut 
off the respondents' liability for damages related to the petitioner's 
decedent's wrongful death. 

The petitioner believes that the petitioner's brief and the respondents' response 

have adequately addressed the legal and factual issues underlying Mr. Endicott's claim 

that the Circuit Court erred in flnding, as a matter oflaw, that J.B.'s actions, in illegally 

operating an automobile and attempting to evade police pursuit at the time of the crash 

that claimed P.E.'s life, were an intervening efficient cause sufficient to cut off the 

respondent's liability for damages related to P.E.'s death. Whether J.B.'s attempt to flee 

Patrolman Jones' pursuit is an intervening efficient cause sufficient to absolve the 

respondents of liability for P.E.'s death is a question that, under the facts of this case 

and West Virginia law, must be resolved by ajury. There are sufficient facts within this 

record for a reasonable jury to conclude that J.B.'s actions were foreseeable to 

Patrolman Jones at the time of the initial traffic stop. This Court's decisions have made 

it clear that such a determination must be made by a trial jury rather than a trial judge. 

For these reasons, this Court must reverse the Circuit Court's Order Granting 

Defendants' Motion for Summary Judgment and remand this matter to the Circuit Court 

with instructions to conduct a trial on the merits of Mr. Endicott's claims that the 

actions of the respondents caused the wrongful death of his son. 
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v. The Circuit Court committed clear legal error and abused its 
discretion by failing to sanction the respondents for intentional discovery 
misconduct, which included lying in responses to discovery requests 
propounded by the petitioner and concealing the existence and identity of 
an eyewitness to the police pursuit and motor vehicle crash that claimed 
the life of the petitioner's decedent until after the completion of discovery 
in the underlying action. 

The petitioner believes that the petitioner's brief, the respondents' response and 

the other portions of this reply have adequately addressed the legal and factual issues 

underlying Mr. Endicott's claim that the Circuit Court erred in failing to sanction the 

respondents for their discovery misconduct in the underlying action. The respondents 

intentionally provided false information to Mr. Endicott, to the Circuit Court and to their 

own counsel in an attempt to shield the respondent police officer from liability for his 

actions in a case where one juvenile died during a police pursuit and a second juvenile 

was removed from his home following a delinquency adjudication. Such police 

misconduct must be met with a harsh sanction from this Court so that future 

misconduct is deterred. The Circuit Court's refusal to sanction the respondents' 

misconduct was clear error. For these reasons, this Court must reverse the Circuit 

Court's Order Granting Defendants' Motion for Summary Judgment and remand this 

matter to the Circuit Court with instructions to sanction the respondents by granting a 

judgment of default in this matter to Mr. Endicott. 

CONCLUSION 

It is the responsibility of law enforcement officers within the State ofWest Virginia 

to ensure the safety of juveniles who are found by law enforcement to be in dangerous 

situations. This responsibility is codified at West Virginia Code § 49-2-803, which 

criminalizes the failure of law enforcement to take the required actions to protect the 

safety ofjuveniles that are found to be in danger. Patrolman Jones found J.B. and P.E. 

in a dangerous situation during a traffic stop of the juveniles on January 31, 2015. 
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Rather than notify the juveniles' parents or guardians, as he was statutorily required to 

do, he left them alone and in possession of a motor vehicle that the juveniles had been 

operating illegally on icy roads with a defective headlight. As a direct and proximate 

result of Patrolman Jones' failure, P.E. is now dead. 

While the reversal of the Circuit Court's Order Granting Defendant's Motion for 

Summary Judgment will not bring P.E. back, it will allow for his family to seek a proper 

resolution of the cases after being provided an opportunity to fully discover the facts 

surrounding P.E.'s death and the reasons that law enforcement officers lied in this 

action to cover those facts up. It will allow P.E.'s family to seek just compensation for 

the failure of Patrolman Jones to protect P.E. from an automobile crash that should 

never have occurred. The Circuit Court's Order is accumulation of procedural and 

substantive errors, which has operated to deprive the P.E.'s family of that opportunity. 

These errors mandate reversal of the Circuit Court's Order Granting Defendant's Motion 

for Summary Judgment and the remand of this matter to the Circuit Court. 

WHEREFORE, the petitioner, Stephen G. Endicott, in his capacity as the 

Administrator of the Estate of P.E., prays that this Court reverse the Circuit Court's 

Order Granting Defendant's Motion for Summary Judgment; that this Court remand 

this matter with instructions for the entry of a judgment of default against the 

respondents based upon their discovery misconduct, and for an inquiry on damages; 

that, in the alternative, this matter be remanded to the Circuit Court with instructions 

for a trial on the merits of the petitioner's claims; and for such other and further relief 

as the Court may deem just. 

STEPHEN G. ENDICOTT, as Administrator of 
the Estate of P.E., 
By Counsel 
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· Sparacino, 
Counsel for the Petitioner 
West Virginia State Bar ID # 3525 
254 East Beckley By-Pass 
Beckley, West Virginia 25801 
E-mail: barrister1@earthlink.net 
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CERTIFICATE OF SERVICE 


I, Anthony J. Sparacino, Jr., hereby certify that I have served a true and correct 

copy of the foregoing Reply Brief of the Petitioner upon each of the following parties or 

their counsel by United States mail, fIrst-class, postage prepaid, on February 7, 2017 

to the following: 

Johnnie E. Brown, Esquire 

Pullin, Fowler, Flanagan 

Brown & Poe, PLLC 

901 Quarrier Street 

Charleston, West Virginia 25301 

Counsel for the Petitioner 
West Virginia State Bar ID # 3525 
254 East Beckley By-Pass 
Beckley, West Virginia 25801 
E-mail: barrister1@earthlink.net 

Anthony J. ~ . 0, Jr. 
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