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ASSIGNMENTS OF ERROR 


I. The Circuit Court committed clear legal error and abused its 
discretion in denying the parties' joint motion to continue the trial in this action 
and refusing to permit the petitioner to conduct additional discovery prior to 
ruling on dispositive motions where the parties agreed that there had been 
insufficient time for the parties to conduct necessary discovery, where the 
petitioner had been prevented from deposing the respondent police officer 
involved in the fatal pursuit and where an eyewitness to the fatal pursuit was 
intentionally concealed from the petitioner by the respondents until after 
discovery had concluded. 

II. The Circuit Court committed clear legal error and abused its 
discretion by finding, as a matter of law, that the special relationship exception 
to the public duty doctrine did not apply to the underlying facts and that the 
respondents were not liable for the damages proximately caused by the respondent 
police officer's negligent failure to take reasonable steps to ensure that the 
petitioner's decedent was free from reasonably foreseeable harm after the 
respondent police officer detained the petitioner's decedent and other juveniles 
after curfew in an illegally-operated motor vehicle without any adult supervision, 
but failed to release the juveniles into the custody of their parents or guardians, 
as required by statute and the respondent municipality's own internal guidelines, 
or otherwise take steps to reasonably ensure the safety of the juveniles. 

III. The Circuit Court committed clear legal error and abused its 
discretion by finding that there was no genuine issue of material fact in relation 
to the petitioner's claim that the respondents were liable for their violations of 
the West Virginia Emergency Vehicle Statute, and by finding, as a matter of law, 
that the respondent police officer's actions in pursuing the motor vehicle in which 
the petitioner's decedent was a passenger at the time of his death were not grossly 
negligent and in wanton disregard of the safety of the petitioner's decedent, where 
the respondent police officer pursued a vehicle he had reason to believe was being 
illegally operated in hazardous weather conditions by an underage juvenile and 
where the respondent police officer violated the written policies of the respondent 
municipality regarding such a pursuit. 

IV. The Circuit Court committed clear legal error and abused its 
discretion by finding, as a matter of law, that the actions of a fifteen-year-old 
juvenile, illegally operating a motor vehicle and attempting to evade police pursuit 
at the time of the crash that claimed the life of the petitioner's decedent, were an 
intervening efficient cause sufficient to cut off the respondents' liability for 
damages related to the petitioner's decedent's wrongful death. 

V. The Circuit Court committed clear legal error and abused its 
discretion by failing to sanction the respondents for intentional discovery 
misconduct, which included lying in responses to discovery requests propounded 
by the petitioner and concealing the existence and identity of an eyewitness to 
the police pursuit and motor vehicle crash that claimed the life of the petitioner's 
decedent until after the completion of discovery in the underlying action. 
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STATEMENT OF THE CASE 

The petitioner, Stephen G. Endicott, is the duly-qualified Administrator of the 

Estate ofP.E., who died on January 31,2015 because of injuries sustained in a motor 

vehicle crash in Fayette County, West Virginia. (pp. 5-6.)1 The respondents in this 

action are the City of Oak Hill, the City of Oak Hill's police department and Patrolman 

Joshua Jones, an Oak Hill police officer acting within the scope of his employment at 

the time ofP.E.'s death. (Id.) 

P.E. was born on April 10, 2000 and was fourteen years old at the time of his 

death. (p. 296.) P.E. was attending Oak Hill High School as a freshman. (p. 295.) At 

the time of his death, P.E. was living in Scarbro, West Virginia, in Fayette County, with 

his father, Stephen G. Endicott, his mother, Sharon, and his sister, B.E. (p. 292-93.) 

Although Stephen G. Endicott was P.E.'s biological grandfather, he had adopted P.E. in 

2006 and was P.E.'s legal father at the time of his death. (Id.) 

On Friday, January 30, 2015, P.E. traveled to the Crossroads Mall in Raleigh 

County, with a friend, where the two spent the day "hanging out" and visiting stores in 

the mall. (p. 310.) That evening, Stephen G. Endicott traveled to the Mall to pick up 

P.E. and B.E., but, after talking with another parent, it was determined that P.E. and 

one of his friends would travel with another friend, N.P., who was sixteen years old and 

had a regular driver's license, to the home of the grandmother of one of the boy's 

schoolmates, RL., in Oak Hill. (pp. 298; 324-25.) RL. was a mutual friend of the boys, 

and RL.'s grandmother's home was a common hangout among their group of friends. 

(p. 325-26.) 

1 All citations are to the relevant page in the Appendix Record filed herein. 
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At approximately 8:00 p.m., N.P. picked P.E. and his friend, E.G., up from the 

Mall, and the three juveniles along with fourth friend, D.P., traveled to RL.'s 

grandmother's home. (p. 325.) During the trip, several of the boys in the vehicle, 

including P.E., smoked marijuana. (p. 326.) When the boys arrived at RL.'s 

grandmother's home, two other juveniles, J.B. and T.K., were also there. Shortly after 

P.E. arrived at RL.'s grandmother's house, J.B. left the residence with N.P. and went to 

J.B.'s grandmother's residence at Pine Knoll Apartments, which was a few miles away, 

and, without his grandmother's permission or knowledge, took his grandmother's 2011 

Ford Escort and drove it back to RL.'s grandmother's home. (pp. 326; 343-46.) J.B. 

was fIfteen years old on January 31,2015, and had only had a learner's permit for about 

four to fIve months at the time. (pp. 341; 349.) 

Mter J.B. returned to R.L.'s grandmother's home with the 2011 Ford Escort, 

several of the juveniles at the residence again smoked marijuana. (p. 343.) Around 

midnight, J.B., E.G., P.E., T.K. and N.P. traveled, with J.B. driving, to an area the 

juveniles referred to as "the junkyard", which was off Lochgelly Road and near Pine Knoll 

Apartments. (pp. 343-45.) While the juveniles were at "the junkyard", they did donuts, 

slid around on the snow and ice, and otherwise "goofed off' in J.B.'s grandmother's 

vehicle. (Id.) 

When the juveniles left "the junkyard", they traveled back to RL. 's grandmother's 

home along Lochgelly Road with J.B. driving. (pp. 344-45.) During their trip back, 

Patrolman Jones pulled the vehicle over due to a burned-out headlight. (pp. 344-45; 

360.) According to Patrolman Jones' statement, he stopped the 2011 Ford Escort driven 

by J.B. at 2:03 a.m. on January 31, 2015. (p. 360.) During the traffic stop, Patrolman 

Jones took J.B.'s license, registration and proof of insurance. (pp. 345; 360.) The vehicle 

was registered to J.B.'s grandmother. (p. 345.) During this initial c~ntact, Patrolman 
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Jones also asked each of the juveniles in the vehicle their names and dates of birth. (p. 

312.) Patrolman Jones then took the information and went back to his cruiser while the 

juveniles waited in the Ford Escort. (Id.) While the juveniles waited in their vehicle, other 

police officers pulled up to where Patrolman Jones had stopped the juveniles and left 

after a short time. (Id.) 

Mter Patrolman Jones returned to J.B.'s vehicle, he presented him with citations 

for defective equipment and for being out past curfew. (p. 345.) Patrolman Jones then 

instructed J.B. that he drive his vehicle to RL.'s grandmother's home, go into the home 

and that none of the juveniles leave the home for the rest of the evening. (Id.) Patrolman 

Jones followed the juveniles to the residence and left after they entered RL.'s 

grandmother's residence. (Id.) Before releasing the juveniles, Patrolman Jones did not 

contact any of the juveniles' parents or guardians, and did not check to ensure a 

responsible adult was present in the home where he released the juveniles. (Id.; p. 360.) 

Mter the juveniles were back inside RL.'s grandmother's residence, J.B. became 

concerned about being caught with his grandmother's vehicle without her permission 

and decided to drive the vehicle back to his grandmother's apartment that night. (p. 

345.) P.E. expressed concern about J.B. driving the vehicle by himself and decided to 

accompany J.B. when he returned the vehicle. (Id.) N.P. went with J.B. in a separate 

vehicle so that he could drive the three juveniles back to RL. 's grandmother's house 

after the car had been returned. (p. 328.) 

As the two vehicles left RL.'s grandmother's house, N.P. drove his vehicle in front 

of J.B.'s vehicle in an attempt to conceal the fact that one of the Ford Escort's headlights 

was burned out. (p. 328.) According to N.P., it was a couple miles between RL.'s 

grandmother's house and J.B.'s grandmother's apartment. (Id.) According to J.B., when 

the two vehicles turned on to Main Street to return to Pine Knoll Apartments, he saw 
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two police cars setting in the parking lot near the Sav-a-Lot grocery store. (pp. 345-46.) 

At the time, the two vehicles were traveling between thirty-five and forty-five miles per 

hour. (p. 346.) The speed limit on Main Street was forty-five miles per hour. (p. 328.) 

According to J.B., the two police cars were approximately thirty yards from Main Street 

when his vehicle passed them. (p. 346.) As J.B. drove past the two police cars, Patrolman 

Jones activated the emergency lights on his police cruiser and began to pursue J .B. 's 

vehicle. (pp. 346; 360.) 

When Patrolman Jones activated his emergency lights, J.B. got scared, passed 

N.P.'s vehicle and attempted to flee from Patrolman Jones. (pp. 346-49.) According to 

J.B., as he fled, Patrolman Jones' emergency lights were visible in his rearview and side 

mirrors. (Id.) As he fled, J.B. lost control of the vehicle while entering a left-hand curve 

and his vehicle left the roadway on the right side, striking the guardrail and careening 

over an embankment. (Id.) J.B. testified during his deposition that the crash was caused 

by his lack of attention to the roadway and icy conditions. (Id.) At the time of the crash, 

J.B. and P.E. were approximately three-tenths of a mile from J.B.'s grandmother's 

apartment. The crash occurred at approximately 2:52 a.m. on January 31,2015. (Id.) 

At approximately 3:05 a.m., Deputy SheriffAndrew Hudson of the Fayette County 

Sheriffs Department was called to the scene of the motor vehicle crash. (pp. 364-68.) 

When Deputy Hudson arrived at the scene of the crash at 3:22 a.m., members of the 

City of Oak Hill Police Department, including Patrolman Jones, were already at the crash 

scene. (Id.) As part of his investigation into the cause of the crash, Deputy Hudson took 

a verbal statement from Patrolman Jones: 

"During the Emergency Extraction process, I began gathering 
information about the incident. PUm. Jones advised me that he had pulled 
this vehicle over about an hour prior to the accident. PUm. Jones advised 
me that there were other juveniles in the vehicle earlier. The driver of the 
vehicle was [J.B.] (Defendant/DOB: Omitted and the passenger of the 
vehicle was [P.E.] (DOB: Omitted/Victim/Deceased). The other juveniles 
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in the vehicle during Ptlm. Jones's earlier incident with this vehicle were 
[N.P.] (DOB: Omitted, [E.G.] (DOB: Omitted, and [T.K.] (DOB: Omitted. 
Ptlm. Jones observed a subject ([J.B.]/Defendant) on the side of the road 
using the phone. The defendant was on the line with Fayette county E911. 
The defendant advised Fayette County E911 that 'I was running from the 
cops', 'I wrecked my car', and 'I think I killed my friend'. The 911 recording 
was 17 seconds long. Ptlm. Jones advised me that he then stopped to 
check on the defendant, discovered what had happened, and began 
contacting Fayette County E911 to get the appropriate Emergency Services 
Personnel dispatched. Ptlm. Jones advised me that he would provide me 
with his detailed statement as soon as situation allowed." 

(p.366) According to Patrolman Jones' written statement, Patrolman Jones discovered 

J.B. standing on the side of the road near the crash site after he had abandoned his 

pursuit of J.B. and was returning to Oak Hill: 

"At approximately 0250 hours, I was checking the businesses in the 
area of Save-A-Lot when I saw a vehicle with a burned out headlight 
traveling on East Main Street toward the direction of Lochgelly. I then 
activated my emergency lights and pulled out onto East Main Street. Once 
I turned my emergency lights on, the vehicle took off at a high rate of speed 
toward Lochgelly. Once the vehicle passed the Lochgelly overpass, I lost 
sight of the vehicle. Due to icy road conditions, I turned off my emergency 
lights and did not attempt to pursue the vehicle any further. 

At approximately 0255 hours, I continued my patrol and while 
turning around and heading back toward town, I spotted a male subject 
standing next to the guard rail just passed Lochgelly Mulch and Stone. I 
then observed vehicle debris in the roadway and noticed that the guard 
rail was bent. The male subject flagged me down and stated 'I just crashed 
my grandma's car and I think I killed Phill.' Upon speaking to this male 
subject, I recognized him to be [J.B.] from a previous traffic stop on this 
date. I then contacted 911 and informed them that there was a motor 
vehicle accident and that he needed EMS and the motor vehicle accident 
occurred outside of Oak Hill City limits." 

(pp. 360; 364-68.) As a result of the crash, J.B. was charged in a juvenile petition with 

fleeing from an officer in a vehicle resulting in death, negligent homicide and reckless 

driving. (p. 368.) As a disposition on the charges, J.B. spent approximately six months 

in an institutional placement at River Park Hospital before being placed on probation. 

(pp. 348-49). 
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On February 1,2016, Mr. Endicott flled this action alleging that the respondents 

caused the wrongful death of P.E. (p. 1.) The Circuit Court entered a Scheduling Order 

on September 23,2016, which scheduled the case for trial less than ten months later, 

on July 13, 2017. (pp. 77-79.) Following the entry of the Scheduling Order, the parties 

exchanged written discovery and began taking depositions of the individuals who had 

knowledge regarding P.E.'s death. (p. 2.) In written discovery, Mr. Endicott asked the 

respondents about persons who were at the crash scene or gave statements regarding 

the crash: 

"13. Please identify all persons known to you to have personal 
knowledge of the facts pertaining to the occurrence of the incident that 
makes the basis of this complaint, indicate those who were eye witnesses, 
and state the substance of their knowledge and articulate their expected 
testimony. 

ANSWER: There were no eye witnesses. 


Chief Michael W. Whisman Jr. 


Patrolman Joshua Jones 


Officer Jeremy Ortiz 


Deputy Sheriff Andrew Hudson 


Fayette County EMS personnel 


Unknown state road employee 


16. Please identify all persons who arrived at the scene of the 
incident that makes the basis of this complaint within one (1) hour of the 
incident. 

ANSWER: Patrolman Joshua Jones 


Officer Jeremy Ortiz 


Deputy Sheriff Andrew Hudson 


Matthew J. Jarvis 
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Fayette County EMS Personnel 


Unknown state road employee 


19. Do you know of any statement, conversation, comment, 
testimony, or report made by any party to this lawsuit or witness, 
including the Plaintiff, made at the time of the occurrence or following the 
occurrence, concerning the occurrence or facts relevant to any issue in 
this case? If your answer is "yes", state the content of each statement, 
conversation, comment or report, the place where it took place and the 
custodian of such statement. 

ANSWER: See statement of Patrolman Joshua Jones dated 
January 31, 2015, attached hereto as bates no. 4." 

(pp. 390-92.) The City of Oak Hill Police Department was likewise served with discovery 

requests by Mr. Endicott and, on April 28, 2017, provided responses identical to 

Patrolman Jones. (pp.407-08.) 

On May 8,2017, the parties conducted a discovery deposition of J.B. During his 

deposition, Mr. Endicott learned, through J.B.'s testimony, that another woman, who 

had never been identified, was at the scene shortly after the crash. (pp. 347-48.) Based 

partly upon the J .B. 's testimony that there was an unidentified eyewitness at the crash 

scene, the parties jointly moved, on May 22, 2017, for a continuance of the scheduled 

trial to, among other things, identify "a woman at the accident scene." (pp. 129-35.) 

During the pre-trial hearing in this matter on June 22, 2017, respondents' counsel 

explained to the Circuit Court that the parties needed additional time to determine the 

identity of this woman, who was never mentioned in any of the police reports, at the 

accident scene whose identity was then unknown to counsel. (pp. 235-36.) 

On or about May 26, 2017, the respondents ftled a motion for summary 

judgment. (pp. 136-37.) In support of their motion, the respondents offered the Affidavit 

of Patrolman Jones, in which he indicated that, during his pursuit of J .B. 's vehicle, he 

initially slowed his vehicle when he approached N.P. 's vehicle to determine that it was 
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not the vehicle with the burned-out headlight. (pp. 172-75.) He then resumed his 

pursuit of J.B.'s vehicle. (Id.) Based upon the GPS tracking data submitted by the 

respondents, Patrolman Jones' vehicle initially reached speeds of eighty-one miles per 

hour before slowing down, then again reached speeds of seventy miles per hour before 

discovering J.B.'s wrecked vehicle. (pp. 187-200.) The respondents also submitted a 

surveillance video recovered from the Custard Stand restaurant that shows the scene of 

the motor vehicle crash. Contrary to his statement, Patrolman Jones never deactivated 

his emergency lights during the pursuit. 

Mr. Endicott fIled a memorandum in opposition to the summaryjudgment motion 

on June 15,2017. (pp. 218-29.) In his response, Mr. Endicott argued that there were 

factual issues that would have to be resolved during a jury trial on his claims against 

the respondents, and that, pursuant to Rule 56(f) of the West Virginia Rules of Civil 

Procedure, additional time was necessary to conduct discovery related to the motion for 

summary judgment, including the deposition of Patrolman Jones, who had not yet been 

made available for a deposition. (Id.) 

The Circuit Court heard argument from the parties on the joint motion to 

continue and the respondents' motion for summary judgment at a pre-trial hearing on 

June 22,2017. (pp. 231-72.) During argument on the motion to continue, the parties 

advised the Circuit Court that Mr. Endicott had been unable to schedule Patrolman 

Jones' deposition, that the parties were waiting on expert witness reports due to ongoing 

fact discovery, that the parties would need to depose expert witnesses after their reports 

were prepared and that the parties would need to identify "a female who was 

immediately on scene after the accident" who was disclosed during J.B.'s deposition. 

(Id.) Despite the parties' agreement on the need for a continuance, the Circuit Court 

denied the parties' joint motion to continue the trial. (pp. 239-40.) The Circuit Court 
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then heard argument on the respondents' motion for summary judgment, and 

instructed the parties to submit proposed fmdings of fact and conclusions of law on the 

motion by June 30, 2017. (pp. 240-72.) During a telephone call between counsel on 

Tuesday, June 27, 2017, the respondents disclosed, for the first time, that the 

"unknown" woman who was the frrst to arrive at the crash scene on January 31,2015 

was Brenda Jones, the mother of Patrolman Jones. (p. 427.) On June 28, 2017, 

Patrolman Jones supplemented his discovery responses to indicate that his mother was 

at the crash scene within one hour of the crash that killed P.E. and had discoverable 

knowledge regarding the facts of this lawsuit. (pp. 414-16.) 

Mter both parties fIled their proposed findings and conclusions, the Circuit Court 

announced that it would grant the respondents' motion for summary judgment at a 

second pre-trial hearing on July 5,2017.2 (pp. 443-45.) Following the July 5,2017 pre

trial hearing, Mr. Endicott filed a motion for sanctions and supporting memorandum 

against the respondents in relation to their intentional concealment of the identity of an 

eyewitness to the pursuit and automobile crash.3 (pp. 361-439.) Despite the filing of the 

motion for sanctions, the Circuit Court entered its Order Granting Defendants' Motion 

for Summary Judgment on July 10, 2017. (pp. 450-64.) 

Mr. Endicott then moved the Circuit Court to alter or amend its Order Granting 

Defendants' Motion for Summary Judgment on July 21, 2017. (pp. 465-516.) In his 

motion to alter or amend, Mr. Endicott asserted that the Circuit Court had committed 

clear legal error in granting summary judgment and that the respondents' discovery 

During the pre-trial hearing on June 22, 2017, the Court granted Mr. Endicott 
permission to take the deposition of Patrolman Jones prior to trial, which was scheduled 
for July 13, 2017, if the deposition could be scheduled between the pre-trial hearing 
and the time of the trial. Patrolman Jones' deposition had been scheduled for July 6, 
2017, but was canceled after the Court announced that it would grant the respondents' 
motion for summary judgment. 
3 The respondents have never responded to the motion for sanctions. 
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misconduct mandated sanction against the respondents. (Id.) On August 1,2017, the 

Circuit Court entered an Order denying Mr. Endicott's motion to alter or amend. (pp. 

517-18.) The Circuit Court took no action on the motion for sanctions. (pp. 1-4.) It is 

from these two Orders that Mr. Endicott now appeals. (pp. 519-42.) 

SUMMARY OF ARGUMENT 

In the underlying proceedings, the Circuit Court committed both procedural and 

substantive errors that mandate reversal. The Circuit Court committed reversible 

procedural error by refusing to allow the petitioner sufficient time to conduct discovery 

prior to ruling on dispositive motions even though the Circuit Court allotted less than 

eight months for discovery in a complex wrongful death case and although the parties 

jointly moved the Circuit Court for a continuance to conduct additional discovery. The 

Circuit Court also committed procedural error by refusing to impose sanctions on the 

respondents for knowingly and intentionally providing false discovery responses and 

concealing the identity of an eyewitness until after discovery had concluded. 

On substantive matters, the Circuit Court failed to acknowledge that the 

respondents enjoyed a special relationship with the petitioner's decedent as a result of 

his detention by the respondent police officer shortly before his death under 

circumstances that mandated the respondent police officer take actions to protect the 

petitioner's decedent. Moreover, the Circuit Court committed substantive error by 

rmding that there were no factual issues that would require resolution at trial in relation 

to the petitioner's claim that the respondent police officer acted with reckless disregard 

for the safety of the petitioner's decedent in pursuing the vehicle in which he was a 

passenger at the time of the motor vehicle crash that claimed his life. Finally, the Circuit 

Court committed substantive error by rmding that the actions of the driver of the vehicle 

in which the petitioner's decedent was a passenger, in fleeing from the respondent police 
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officer, were an intervening efficient cause of the petitioner's decedent's death, sufficient 

to legally absolve the respondents of liability for their fault. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The petitioner has appropriately considered the criteria set forth in Rule 18(a) of 

the West Virginia Rules of Appellate Procedure and believes that oral argument is 

necessary in this matter because the legal issues dispositive to this appeal have not 

been authoritatively decided by this Court. The petitioner further believes that oral 

argument regarding this case is appropriate under Rule 20 of the West Virginia Rules 

ofAppellate Procedure because this case involves legal issues that are of first impression 

to this Court and because this case involves legal issues that are of fundamental public 

importance. 

ARGUMENT 

I. Standard of Review. 

In his appeal, Mr. Endicott seeks the reversal of the Circuit Court's Order in 

which it granted the defendants' motion for summary judgment. A circuit court's entry 

of an order granting summary judgment is reviewed on appeal under a de novo standard 

of review. See syi. pt. 1, Painter v. Peavy, 192 W.Va. 189,451 S.E.2d 755 (1994). "A 

party who moves for summary judgment has the burden of showing that there is no 

genuine issue of material fact and any doubt as to the existence of such issue is resolved 

against the movant for such judgment." Syi. pt. 6, Aetna Casualty & Surety Co. v. 

Federal Insurance Co. of New York, 148 W.Va. 160,133 S.E.2d 770 (1963). The movant 

must demonstrate that there is no evidence to support the non-movant's case and "that 

the evidence is so one-sided that the movant must prevail as a matter of law." See 

Adkins v. K-Mart Corp., 204 W.Va. 215, 221, 511 S.E.2d 840, 845 (1998)(guoting 

Tolliver v. The Kroger Co., 201 W.Va. 509, 513,498 S.E.2d 702,706 (1997)). This Court 
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has consistently held that "[q]uestions of negligence, due care, proximate cause, and 

concurrent negligence present issues of fact for jury determination when the evidence 

pertaining to such issues is conflicting or where the facts, even though undisputed, are 

such that reasonable men may draw different conclusions from them." Syl., Weese v. 

Muir, 425 S.E.2d 218, 188 W.Va. 542 (1992)(quoting syl. pt. 5, Hatten v. Mason Realty 

Co., 148 W.Va. 380, 135 S.E.2d 236 (1964)). Mr. Endicott's claims involve allegations 

ofvarying degrees of negligence and are the types of claims that this Court has generally 

held to be inappropriate for resolution through summary judgment. 

II. The Circuit Court committed clear legal error and abused its 
discretion in denying the parties' joint motion to continue the trial in this action 
and refusing to permit the petitioner to conduct additional discovery prior to 
ruling on dispositive motions where the parties agreed that there had been 
insufficient time for the parties to conduct necessary discovery, where the 
petitioner had been prevented from deposing the respondent police officer 
involved in the fatal pursuit and where an eyewitness to the fatal pursuit was 
intentionally concealed from the petitioner by the respondents until after 
discovery had concluded. 

Mr. Endicott's first assignment of error goes to the ripeness of the Circuit Court's 

consideration of the underlying motion for summary judgment and this Court's 

consideration of the matters raised in this appeal. On May 18, 2017, the parties filed 

and served a joint motion to continue the trial of the underlying action, which was 

scheduled to begin on July 13, 2017. The joint motion, which was prepared by 

respondents' counsel, indicated that the parties had not had sufficient time to properly 

conduct discovery in the matter and that additional discovery would be necessary to, 

among other things, identify an unknown woman who was present at the accident scene 

immediately following the motor vehicle crash, but who had not been identified by any 

of the parties or deposed witnesses. At the time, because of the timing of written 

discovery, the conduct of preliminary depositions and the inability of defense counsel to 

provide a date on which he would be available, Mr. Endicott had been unable to depose 
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Patrolman Jones. Notwithstanding the filing of a joint motion to continue and the 

expectation that the trial date would be continued, the respondents moved the Circuit 

Court for summary judgment. 

Mr. Endicott filed a memorandum with the Circuit Court opposing the 

respondents' motion for summary judgment. In addition to arguing that the 

respondents had failed to demonstrate the absence of genuine issues of material fact in 

relation to his substantive claims for relief, Mr. Endicott argued that the motion for 

summary judgment was not ripe for resolution by the Circuit Court under Rule 56(f) of 

the West Virginia Rules of Civil Procedure because he needed more time to conduct 

discovery for the specific purpose of responding to the issues raised in the respondents' 

motion for summary judgment, citing to this Court's decision in Powderidge Unit 

Owner's Ass'n v. Highland Properties, Ltd., 196 W.Va. 692,474 S.E.2d 872 (1996): 

"In the instant case, the parties have filed a joint motion to continue 
the trial scheduled in this matter because the parties believe that 
additional time will be necessary to complete discovery and prepare this 
matter for trial. Specifically, and most importantly for the Court's 
resolution of any motions for summary judgment, the defendant, 
Patrolman Joshua Jones, has not yet been deposed by the plaintiff. 
Although attempts have been made by the parties to schedule Patrolman 
Jones' deposition, the plaintiff was unable to properly depose Patrolman 
Jones until such time as appropriate written discovery and document 
production was (sic) provided by the defendants so that plaintiffs counsel 
meaningfully question Patrolman Jones regarding the details surrounding 
his detention and release of Phillip Endicott, as well as his subsequent 
vehicular pursuit of the car in which Phillip Endicott was riding at the time 
of the automobile crash that claimed his life. Once obtained, the 
deposition testimony of Patrolman Jones will provide the most relevant, 
genuine and material evidence for the Court to consider regarding the facts 
and circumstances which led to the death of the plaintiffs decedent. 

Following service of the complaint in this action, the Court entered 
a Scheduling Order, which set out discovery cutoffs, motion deadlines and 
a date for this matter to be tried. Although the parties have worked 
diligently to comply with the time frames set forth in the Court's 
Scheduling Order, the parties agree, as set forth in the parties' joint motion 
to continue trial, that they will need additional time to complete discovery 
related to the issues to be resolved by the Court, whether through motion 
practice or through a trial by jury. It is anticipated that Patrolman Jones 
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deposition testimony and any other necessary discovery can be conducted 
relatively quickly so that any delay in the resolution of the defendants' 
motion for summary judgment or the trial of this action would only need 
to be for a relatively short period of time." 

(pp. 227-28.) 

Rule 56(f) of the West Virginia Rules of Civil Procedure provides guidance to a 

litigant who, like Mr. Endicott, is unable to adequately oppose a motion for summary 

judgment without being granted more time to conduct additional discovery. Rule 56(f) 

provides, in pertinent part, the following: 

"Should it appear from the affidavits of a party opposing the motion 
that the party cannot for reasons stated present by affidavit facts essential 
to justify the party's opposition, the court may refuse the application for 
judgment or may order a continuance to permit affidavits to be obtained 
or depositions to be taken or discovery to be had or may make such other 
order as is just." 

W.Va. R.Civ.P. 56(f). This Court, in interpreting Rule 56(f), has held that an affidavit 

from the opposing party is not always required, but that the party opposing the motion 

for summary judgment must make some showing as to why more time to conduct 

additional discovery should be given: 

"An opponent of a summary judgment motion requesting a 
continuance for further discovery need not follow the exact letter of Rule 
56(f) of the West Virginia Rules of Civil Procedure in order to obtain it. 
When a departure from the Rule occurs, it should be made in written form 
and in a timely manner. The statement must be made, if not by affidavit, 
in some authoritative manner by the party under penalty of perjury or by 
written representations of counsel. At a minimum, the party making an 
informal Rule 56(f) motion must satisfy four requirements. It should (1) 
articulate some plausible basis for the party's belief that the specified 
'discoverable' material facts likely exist which have not yet become 
accessible to the party; (2) demonstrate some realistic prospect that the 
material facts can be obtained within an additional reasonable time period; 
(3) demonstrate that the material facts will, ifobtained, suffice to engender 
an issue both genuine and material; and (4) demonstrate good cause for 
failure to have conducted the discovery earlier." 

Syl. pt. 1, Powderidge Unit Owner's Ass'n v. Highland Properties, Ltd., 196 W.Va. 692, 

474 S.E.2d 872 (1996). This Court has further held that it is an abuse of a trial court's 

15 




discretion to rule on motions for summary judgment where the party opposing the 

motion was not given an adequate opportunity to conduct sufficient discovery to allow 

that party to meaningfully respond to the motion and where the party opposing the 

motion made this known, orally and in pleadings, to the trial court. Elliott v. 

Schoolcraft, 213 W. Va. 69, 73-74, 576 S.E.2d 796,800-801 (2002). 

During the proceedings below, Mr. Endicott complied with the directions in Rule 

56(1) and in this Court's decision in Powderidge by advising the Circuit Court, both orally 

and in a written memorandum, that he would need more time to conduct discovery in 

order to adequately oppose the respondents' motion for summary judgment. Mr. 

Endicott advised the Circuit Court as to what minimum additional discovery would need 

to be conducted, and that he believed that such discovery could be conducted in a 

reasonable time following a continuance. Similar to Elliott, Patrolman Jones had not 

been made available to be deposed by the petitioner, although this failure was caused 

by scheduling conflicts rather than any intentional refusal to make the witness 

available.4 For these reasons, the respondents did not oppose Mr. Endicott's request 

for additional time to conduct necessary discovery and joined in a motion to continue 

the trial to allow additional discovery. Despite the fact that the underlying case was a 

wrongful death action with factually complex issues related to liability and immunity, 

the Circuit Court only gave the parties seven months and twelve days to conduct 

discovery. As the appellate record makes clear, this amount of time was insufficient to 

allow the parties to properly conduct discovery in a manner that would make dispositive 

motions ripe for resolution by the Circuit Court. 

In Elliott, counsel for the parties refused to make any of the parties available for 
deposition until after the trial court ruled on the parties' motions for summary 
judgment. See Elliott, 213 W.Va. at 72, 576 S.E.2d at 799. 

16 

4 



If these were the only facts, it is clear, under this Court's decision in Elliott, that 

the Circuit Court's refusal to allow Mr. Endicott more time to conduct the discovery 

necessary to oppose the motion for summary judgment would be reversible error. The 

facts of this case are, however, more egregious. Here, not only was Mr. Endicott denied 

the right to depose Patrolman Jones and conduct other discovery, but the respondents 

were further permitted to serve knowingly false responses to written discovery requests 

regarding the facts of and witnesses to the motor vehicle crash that killed P.E. The 

falsity of these discovery responses was not made known to Mr. Endicott until after the 

time for conducting discovery had ended. Notwithstanding the fact that the 

respondents' dishonesty continued from the time of the investigation of the crash began 

until after the respondents had filed their motion for summary judgment, the Circuit 

Court refused to allow Mr. Endicott to make any formal investigation into the 

respondents' actions or impose any sanction for their discovery misconduct.S 

Beyond the fact that the Circuit Court committed clear error, this Court can have 

no faith in its ability to do justice in this case based upon the record before it because 

that record is built upon the dishonest discovery responses served by the respondents, 

which have not been adequately investigated or challenged as a result of the Circuit 

Court's rulings. This Court cannot know, because the respondents have never been 

asked during depositions, about the specific actions Patrolman Jones took during his 

initial detention of P.E., what steps Patrolman Jones took to ensure that the juveniles 

did not continue to illegally operate the vehicle involved in the crash after the initial 

detention, or how Patrolman Jones' actions deviated from the City of Oak Hill Police 

5 The respondents'deception continued for a period during which the juveniles was 
charged, adjudicated and incarcerated based, in part, on the fraudulent crash reports 
prepared by the respondents in relation to the motor vehicle crash and the dishonest 
statements of the respondent police officer. 
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Department's rules governing such detentions. This Court cannot know, because the 

Circuit Court's rulings permitted the respondents to conceal the underlying facts, why 

Patrolman Jones' mother was at the scene of the crash or how her presence might have 

affected Patrolman Jones' actions. 

This Court has before it a record that is incomplete due to the Circuit Court's 

refusal to allow Mr. Endicott adequate time to conduct discovery and due to the 

respondents' deception. This Court cannot be certain that it will achieve a just result 

based upon such an incomplete record. To make a proper consideration of the legal 

and factual issues raised in the underlying wrongful death action, this Court is required 

to reverse the Circuit Court's grant of summary judgment to the respondents and return 

this matter to the Circuit Court to allow time for the conduct of appropriate discovery 

by both parties. A proper consideration of these issues simply cannot be made on an 

fraudulent record. For these reasons, this Court must reverse the Circuit Court's Order 

Granting Defendants' Motion for Summary Judgment and remand this matter to the 

Circuit Court to allow the parties sufficient time to conduct the discovery necessary for 

the proper consideration of motions for summary judgment. 

III. The Circuit Court committed clear legal error and abused its 
discretion by finding, as a matter of law, that the special relationship exception 
to the public duty doctrine did not apply to the underlying facts and that the 
respondents were not liable for the damages proximately caused by the respondent 
police officer's negligent failure to take reasonable steps to ensure that the 
petitioner's decedent was free from reasonably foreseeable harm after the 
respondent police officer detained the petitioner's decedent and other juveniles 
after curfew in an illegally-operated motor vehicle without any adult supervision, 
but failed to release the juveniles into the custody of their parents or guardians, 
as required by statute and the respondent municipality's own internal guidelines, 
or otherwise take steps to reasonably ensure the safety of the juveniles. 

Mr. Endicott's second assignment of error challenges the legal basis on which the 

Circuit Court concluded that the respondents owed no legal duty to P.E. that could 

support an action for his wrongful death against the respondents and that the 

18 




respondents were therefore immune from civil liability. To arrive at this conclusion, the 

Circuit Court ignored the special legal relationship that existed between Patrolman 

Jones and P.E., which was created by virtue of the Patrolman Jones' initial detention of 

P.E. and the other juveniles while the juveniles were illegally operating a motor vehicle 

in hazardous weather conditions, after the curfew imposed on juveniles in the City of 

Oak Hill, prior to the motor vehicle crash that took P.E.'s life. The Circuit Court's error 

is the result of its misapprehension of the scope and effect, under West Virginia law, of 

the special relationship exception to the public duty doctrine as well as its 

misapplication of the West Virginia law governing sovereign immunity. 

The respondents in this action are a municipality, a municipal police department, 

and a municipal police officer acting within the scope of his employment at the time of 

the motor vehicle crash. Accordingly, the respondents' liability for and immunity from 

damages related to P.E.'s death must first be examined under the West Virginia 

Governmental Tort Claims and Insurance Reform Act and the subsequent case law 

interpreting the Act. The Act was adopted in 1986 for the purpose of "limit[ing] liability 

of political subdivisions and provid[ing] immunity to political subdivisions in certain 

instances and to regulate the costs and coverage of insurance available to political 

subdivisions for such liability." W.Va. Code § 29-12A-1 (1986). According to the West 

Virginia Legislature, the passage of the Act was necessary to ensure political 

subdivisions within the State of West Virginia could obtain affordable liability insurance: 

"The Legislature finds and declares that the political subdivisions 
ofthis state are unable to procure adequate liability insurance coverage at 
a reasonable cost due to: The high cost in defending such claims, the risk 
of liability beyond the affordable coverage, and the inability of political 
subdivisions to raise sufficient revenues for the procurement of such 
coverage without reducing the quantity and quality of traditional 
governmental services. Therefore, it is necessary to establish certain 
immunities and limitations with regard to the liability of political 
subdivisions and their employees, to regulate the insurance industry 
providing liability insurance to them, and thereby permit such political 
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subdivisions to provide necessary and needed governmental services to its 
citizens within the limits of their available revenues." 

W.Va. Code § 29-12A-2 (1986). In order to accomplish this purpose, the Act imposes 

liability in a broad range of circumstances upon political subdivisions, but then limits 

such liability through the adoption of various immunities that are granted to political 

subdivisions and their employees. See W.Va. Code § 29-12A-l et seq. With respect to 

the imposition of liability upon political subdivisions and their employees, the Act 

provides, in relevant part, the following: 

"Subject to sections five and six of this article, a political subdivision 
is liable in damages in a civil action for injury, death, or loss to persons or 
property allegedly caused by an act or omission of the political subdivision 
or of any of its employees in connection with a governmental or proprietary 
function, as follows: 

(1) Except as otherwise provided in this article, political subdivisions 
are liable for injury, death, or loss to persons or property caused by the 
negligent operation of any vehicle by their employees when the employees 
are engaged within the scope of their employment and authority. 

(2) Political subdivisions are liable for injury, death, or loss to persons 
or property caused by the negligent performance of acts by their employees 
while acting within the scope of employment .... " 

W.Va. Code § 29-12A-4(c) (1986). The Act then explicitly sets forth a number of areas 

in which political subdivisions are specifically immune from any suit to recover for 

damages in a civil action for injury, death, or loss to persons or property. See W.Va. 

Code § 29-12A-S (1986). The Act also imposes various other limitations on suits against 

and the collection of damages from political subdivisions. See W.Va. Code § 29-12A-6 

(1986)(periods of limitation on suits); W.Va. Code § 29-12A-7 (1986)(joint and several 

liability, cap on noneconomic loss, immunity from punitive damages); W.Va. Code § 29

12A-I0 (1986)(limitation on manner in which judgments may be enforced). 

There is no dispute that the City of Oak Hill and its police department are 

"political subdivisions" within the meaning of the Act or that Patrolman Jones was an 
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"employee" acting within the scope of his employment within the meaning of the Act at 

the time of P.E.'s death. Accordingly, the respondents' liability for the wrongful death 

ofP.E. is governed by the Act. In the Circuit Court, Mr. Endicott set forth two bases on 

which he claimed that the respondents were liable for P.E.'s wrongful death. First, Mr. 

Endicott alleged that the respondents were liable for the negligent failure of Patrolman 

Jones to ensure that P.E. was safely released into the custody of his parents or another 

responsible adult after his initial detention, when P.E. was out past curfew in hazardous 

weather conditions in a car driven illegally by another juvenile. Second, Mr. Endicott 

claimed that the respondents were liable for Patrolman Jones' gross negligence and 

willful disregard of P.E.'s safety in the pursuit of J.B.'s vehicle prior to the crash that 

caused P.E.'s death. 

The fIrst basis on which Mr. Endicott claims that the respondents are liable for 

the wrongful death of his son is predicated on West Virginia Code § 29-12-4(c)(2), which 

provides that "[p]olitical subdivisions are liable for injury, death, or loss to persons or 

property caused by the negligent performance of acts by their employees while acting 

within the scope of employment." W.Va. Code § 29-12-4(c)(2) (1986). One of the primary 

elements in maintaining a negligence action is demonstrating the existence of a legal 

duty between a defendant and the injured party. See Sewell v. Gregory, 179 W.Va. 585, 

587,371 S.E.2d 82,84 (1988). The determination about whether the respondents owed 

a legal duty to P.E. implicates the so-called public duty doctrine: 

"In the context of an alleged failure to provide any, or suffIcient, fIre 
or police protection to a particular individual, the local governmental 
entity's duty is defmed at common law by the public duty doctrine. 

The public duty doctrine is that a local governmental entity's 
liability for nondiscretionary (or 'ministerial' or 'operational1 functions may 
not be predicated upon the breach of a general duty owed to the public as 
a whole; instead only the breach of a duty owed to the particular person 
injured is applicable. Wolfe v. City of Wheeling, 182 W.Va. 253, 256, 387 
S.E.2d 307, 310 (1989). As a specifIc example of the public duty doctrine, 
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the duty to fight fires or to provide police protection runs ordinarily to all 
citizens and is to protect the safety and well-being of the public at large; 
therefore, absent a special duty to the plaintiff(s), no liability attaches to a 
municipal fire or police department's failure to provide adequate fire or 
police protection. Wolfe, 182 W.Va. at 256, 387 S.E.2d at 310." 

Randall v. Fairmont City Police Dept., 186 W.Va. 336, 346-47, 412 S.E.2d 737,47-48 

(1991)(footnote omitted). Although the public duty doctrine is a common law concept, 

the immunity provided by the public duty doctrine was incorporated into the Act as part 

ofWest Virginia Code § 29-12A-5(a)(5), which provides, in pertinent part, that a political 

subdivision is immune from tort liability for "the failure to provide, or the method of 

providing, police, law enforcement or fire protection." See Randall, 186 W.Va. at 347, 

412 S.E.2d at 748. 

Inasmuch as the public duty doctrine provides the respondents with general 

immunity for the failure to provide, or method of providing, police protection to the 

public at large, Mr. Endicott, in order to prevail in this action, must show that the 

respondents owed a special duty to P.E. in order to hold the respondents liable 

negligence in causing P.E. 's wrongful death: 

"If a special relationship exists between a local governmental entity 
and an individual which gives rise to a duty to such individual, and the 
duty is breached causing injuries, then a suit may be maintained against 
such entity." 

Syl. pt. 3, Benson v. Kutsch, 181 W.Va. 1,380 S.E.2d 36 (1989). Just as the Act has 

been found to have incorporated the immunity provided by the common law public duty 

doctrine, this Court has held that the special relationship exception to the public duty 

doctrine was likewise incorporated into the Act: 

"Accordingly, this Court holds that W.Va. Code 29-12A-5(a)(5) 
[1986], which provides, in relevant part, that a political subdivision is 
immune from tort liability for 'the failure to provide, or the method of 
providing, police, law enforcement or fire protection[,], is coextensive with 
the common-law rule not recognizing a cause of action for the breach of a 
general duty to provide, or the method of providing, such protection owed 
to the public as a whole. Lacking a clear expression to the contrary, that 

22 




statute incorporates the common-law special duty rule and does not 
immunize a breach of a special duty to provide, or the method of providing, 
such protection to a particular individual." 

Randall, 186 W.Va. at 347,412 S.E.2d at 748. "The question of whether a special duty 

arises to protect an individual from a local governmental entity's negligence in the 

performance of a nondiscretionary governmental function is ordinarily a question of fact 

for the trier of the facts." Syl. pt. 3, Wolfe v. City of Wheeling, 182 W.Va. 253, 387 S.E.2d 

307 (1989). This Court has adopted a four-part test to determine whether a special 

relationship exists between an individual and a political subdivision sufficient to 

support a civil claim for damages: 

"To establish that a special relationship exists between a local 
governmental entity and an individual, which is the basis for a special duty 
of care owed to such individual, the following elements must be shown: (1) 
an assumption by the local governmental entity, through promises or 
actions, of an affirmative duty to act on behalf of the party who was 
injured; (2) knowledge on the part of the local governmental entity's agents 
that inaction could lead to harm; (3) some form of direct contact between 
the local governmental entity's agents and the injured party; and (4) that 
party's justifiable reliance on the local governmental entity's affirmative 
undertaking." 

Wolfe at syl. pt. 2. 

While this Court has held that the existence of a special relationship between an 

individual and the employee of a political subdivision sufficient to establish a duty of 

care to an individual is ordinarily a question of fact, it is clear that a special relationship 

existed in this case between Patrolman Jones and P.E. sufficient to support such a 

special duty following Patrolman Jones'initial detention ofP.E. This special relationship 

was sufficient to impose liability upon the respondents for Patrolman Jones' negligent 

failure to take necessary steps to ensure the P.E.'s safety following his initial detention 

by releasing him into the custody of a parent or some other appropriate adult. 

It is not disputed that there was contact between P.E. and Patrolman Jones prior 

to the motor vehicle crash that claimed P.E.'s life. Patrolman Jones detained and 
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released P.E. less than an hour before the motor vehicle crash, after obtaining his name 

and date of birth, and after determining that P.E. was not being properly supervised. It 

is not disputed that Patrolman Jones knew or should have known that a failure to act 

to protect P.E. could lead to harm. Such knowledge is implicit in the facts and 

circumstances surrounding P.E.'s initial detention. 

Moreover, the respondents assumed, by statute as well as through promises and 

actions, an affirmative duty to act on behalf of P.E. and the other juveniles to ensure 

the juveniles' safety. As a certified law enforcement officer, Patrolman Jones assumed 

a mandatory statutory duty to immediately report to child welfare officials whenever he 

had reasonable cause to believe that a juvenile was being or had been neglected. W.Va. 

Code § 49-2-B03(a) (2015). A "neglected child" is defined by Chapter 49 of the West 

Virginia Code as a child "[w]hose physical or mental health is harmed or threatened by 

a present refusal, failure or inability of the child's parent, guardian or custodian to 

supply the child with necessary '" shelter [or] supervision, ... , when that refusal, failure 

or inability is not due primarily to a lack of financial means on the part of the parent, 

guardian or custodian" or [w]ho is presently without necessary ... shelter ... or 

supervision because of the disappearance or absence of the child's parent or custodian." 

W.Va. Code § 49-1-201 (2015). A failure to make an appropriate investigation and follow 

the mandatory reporting requirement regarding a potentially neglected juvenile is the 

basis for criminal liability under the West Virginia Code. See W.Va. Code § 29-2-BI2(a) 

(2015). At the time of the initial detention, Patrolman Jones had substantial reason to 

believe that the juveniles may have been "neglected" children within the meaning of the 

Act, and had a statutory duty to act to ensure P.E.'s safety. 

Further, the respondent's assumption of a duty to act on behalf of P.E. is stated 

explicitly in the policies and procedures manual maintained by the City of Oak Hill Police 
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Department. In the City's police policies and procedure manual, the City of Oak Hill 

Police Department directs its officers to deal with detained juveniles in accordance with 

West Virginia Code § 49-5-8. (p. 516.) West Virginia Code § 49-5-8, which became West 

Virginia Code § 49-4-705 without any substantive changes as part of a recodification of 

Chapter 49 of the West Virginia Code, provides, in relevant part, the following: 

"(b) Absent a court order, a juvenile may be taken into custody by a law
enforcement official only if one of the following conditions exists: 

(1) Grounds exist for the arrest of an adult in identical circumstances; 

(2) Emergency conditions exist which, in the judgment of the officer, 
pose imminent danger to the health, safety and welfare of the juvenile; 

(3) The official has reasonable grounds to believe that the juvenile has 
left the care of his or her parents, guardian or custodian without the 
consent of the person and the health, safety and welfare of the juvenile is 
endangered; 

(c) Upon taking a juvenile into custody, with or without a court order, the 
official shall: 

(1) Immediately notify the juvenile's parent, guardian, custodian or, if 
the parent, guardian or custodian cannot be located, a close relative; 

(2) Release the juvenile into the custody of his or her parent, guardian 
or custodian unless: 

(A) Circumstances present an immediate threat of serious bodily harm 
to the juvenile if released; 

(B) No responsible adult can be found into whose custody the juvenile 
can be delivered. Each day the juvenile is detained, a written record must 
be made of all attempts to locate a responsible adult; or 

(C) The juvenile has been taken into custody for an alleged act of 
delinquency for which secure detention is permissible." 

W.Va. Code § 49-4-705 (2014). Under the City of Oak Hill Police Department's own 

policies and procedures, the respondents assumed the obligation, upon detaining P.E. 
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during the initial traffic stop, to notify Mr. Endicott and to ensure that P.E. was released 

into the care of an appropriate adult. 

Finally, P.E. justifiably relied on Patrolman Jones' affirmative efforts during the 

initial detention and subsequent release, during which Patrolman Jones stopped short 

of notifying or involving any responsible adult and during which Patrolman Jones 

permitted the juveniles to maintain possession of the illegally-operated vehicle. In view 

of Patrolman Jones' tacit approval of the juveniles' illegal activities, through his failure 

to appropriately report such behavior, there was no reason for P.E. to expect that 

additional efforts were necessary on the part of the juveniles to notify a responsible adult 

to further ensure the juveniles' safety after the juveniles' release from detention. 

Patrolman Jones' failure to observe his statutory duties to report and prevent further 

neglect of the juveniles allowed P.E. to expose himself to further danger, which 

proximately caused his death. 

By way of comparison, this Court must consider the facts of its decision in 

Randall v. Fairmont City Police Dept., 186 W.Va. 336, 412 S.E.2d 737 (1991), where the 

Court held that the underlying complaint "sufficiently state[d] a claim against the 

defendant city under W.Va. Code, 29-12A-4(c)(2) (1986), on the negligent performance 

of acts by employees of political subdivisions while acting within the scope of 

employment" and determined a special relationship between the plaintiff and the 

defendant city had been alleged. Randall, 186 W.Va. at 348, 412 S.E.2d at 749.6 In 

Randall, the plaintiffs decedent had made numerous telephone calls to the defendant 

police department, reporting violence and threats against her, but the defendants failed 

6 Randall also held that the underlying complaint appropriately stated a claim against 
the defendant city under West Virginia Code § 29-12A-4(c)(4) (1986) because the death 
of the plaintiffs decedent occurred on property owned by the defendant city. See 
Randall at fn. 16. There is no allegation of liability under West Virginia Code § 29-12A
4(c)(4) in this case. 
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to arrest the assailant on active warrants. See id., 186 W.Va. at 339-40,412 S.E.2d at 

740-41. The assailant ultimately followed the plaintiffs decedent into the defendant 

city's parking lot where he shot and killed the plaintiffs decedent. See id. On appeal 

from the dismissal of a wrongful death complaint, this Court applied the factors in Wolfe 

to determine that the complaint sufficiently stated a claim that the defendants had 

breached a duty to the plaintiffs decedent arising out of of the special relationship 

between the plaintiff's decedent and the defendants because of the prior complaints of 

harassment and abuse. See id., 186 W.Va. at 348,412 S.E.2d at 749. 

In this case, the application of the special relationship exception is even more 

appropriate than in Randall. Here, P.E. was a minor, subject to a legal disability that 

entitled him to protection from the respondents. Here, P.E. had direct contact with 

Patrolman Jones less than one hour before the incident that caused P.E.'s wrongful 

death, and this contact made Patrolman Jones aware of a specific threat to the P.E.'s 

health and well being. Here, Patrolman Jones had a specific statutory duty to 

investigate and report any circumstances that suggested P.E. might be neglected as well 

as a statutory duty to deliver P.E. into the custody of a responsible adult. 

Under these facts, P.E. and the respondents developed a special relationship that 

makes the respondents liable for Patrolman Jones' negligent discharge of his 

employment responsibilities toward P.E.. While the questions of whether Patrolman 

Jones was negligent in the manner in which he provided police protection to P.E. and 

whether such negligence proximately caused P.E. 's death are matters to be determined 

by a jury, the special relationship exception to the public duty doctrine precludes the 

respondents' statutory and common law claims of immunity. For these reasons, this 

Court must reverse the Circuit Court's Order Granting Defendants' Motion for Summary 
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Judgment and remand this matter to the Circuit Court with instructions to conduct a 

trial on the merits of Mr. Endicott's negligence claim against the respondents. 

IV. The Circuit Court committed clear legal error and abused its 
discretion by finding that there was no genuine issue of material fact in relation 
to the petitioner's claim that the respondents were liable for their violations of 
the West Virginia Emergency Vehicle Statute, and by f"mding, as a matter of law, 
that the respondent police officer's actions in pursuing the motor vehicle in which 
the petitioner's decedent was a passenger at the time ofhis death were not grossly 
negligent and in wanton disregard of the safety of the petitioner's decedent, where 
the respondent police officer pursued a vehicle he had reason to believe was being 
illegally operated in hazardous weather conditions by an underage juvenile and 
where the respondent police officer violated the written policies of the respondent 
municipality regarding such a pursuit. 

Mr. Endicott's third assignment of error challenges the Circuit Court's conclusion 

that there were no genuine issues of material fact regarding Mr. Endicott's claim that 

the respondents violated the West Virginia Emergency Vehicle Statute by pursuing the 

motor vehicle in which P.E. was a passenger at the time of his death. In his complaint, 

Mr. Endicott claimed that the respondents were liable for P.E.'s wrongful death based 

on West Virginia Code § 17C-2-5, the so-called Emergency Vehicle Statute, which 

generally permits the driver of an emergency vehicle to disregard certain traffic signals, 

but provides for the operation of emergency vehicles with due care: 

"(d) The foregoing provisions shall not relieve the driver of an 
authorized emergency vehicle from the duty to drive with due regard for 
the safety of all persons, nor shall such provisions protect the driver from 
the consequences of his reckless disregard for the safety of others." 

W.Va. Code § 17C-2-5(d) (1971). This Court has acknowledged that the Emergency 

Vehicle Statute may serve as the basis for the imposition of liability on the driver of an 

emergency vehicle who causes personal injuries, death or other damages to another, 

stating that "[bJy virtue of W.Va. Code 17C-2-5(d), the driver of an authorized emergency 

vehicle is not relieved of the duty to drive with due regard for the safety of others." Syl. 

pt. 4, McClanahan v. Putnam Cnty. Comm'n, 174 W.Va. 478, 327 S.E.2d 458 (1985). 

In applying the Emergency Vehicle Statute to police pursuits of known or suspected law 
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violators, this Court has held that a higher degree of fault must be proven to hold the 

operator of an emergency vehicle liable where the known or suspected law violator 

collides with the vehicle of a third party: 

"Where the police are engaged in a vehicular pursuit of a known or 
suspected law violator, and the pursued vehicle collides with the vehicle of 
a third party, under W.Va. Code, 17C-2-5 (1971), the pursuing officer is 
not liable for injuries to the third party arising out of the collision unless 
the officer's conduct in the pursuit amounted to reckless conduct or gross 
negligence and was a substantial factor in bringing about the collision." 

Syl. pt. 5, Peak v. Ratliff, 185 W.Va. 548,408 S.E.2d 300 (1991). This Court recognized 

in Peak, however, that while a lesser standard of care should be required of police 

officers in pursuit of known or suspected law violators, this lesser standard was not 

unqualified immunity: 

"Common sense dictates that a different standard ought to apply 
when officers are in pursuit of a lawbreaker who, in the ensuing chase, 
collides with and injures a third party. The duty to pursue and apprehend 
law violators should not be fettered by the specter of secondary liability 
based on a due care standard. It is the law violator who, in his efforts to 
escape justice, collides with the third party and directly causes the 
injuries. Only when the officer is guilty of gross negligence or reckless 
conduct in the pursuit that causes or contributes to the collision by the 
lawbreaker should liability attach. For this reason, we decline to follow 
those courts that impose the 'due care' standard illustrated by the 
Connecticut case of Tetro. They have apparently ignored the 'reckless 
disregard' language that plainly appears in their emergency vehicle 
statutes. 

However, we also reject the standard set out by the Kansas Supreme 
Court in Thornton, which gives total immunity to the pursuing officer. We 
concede that the police have an obligation to apprehend law violators, but 
we do not accept the thesis that in so doing police officers are completely 
immune from liability for their actions in conducting vehicular pursuits of 
such violators." 

Peak, 185 W.Va. at 554, 408 S.E.2d at 306. "Nor does the fact that a law violator's actions were 

the immediate cause of the third party's injuries necessarily absolve the pursuing officer of 

liability if the officer's reckless conduct was a substantial factor in bringing about the ultimate 

collision." Id., 185 W.Va. at 555, 408 S.E.2d at 307. In detennining whether a pursuing officer's 
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conduct in causing a collision during a pursuit of a known or suspected law violator should form 

the basis for tort liability, this Court has offered the following guidance regarding factors to be 

considered by a trial court: 

"What type of conduct is reckless or amounts to gross negligence in 
a pursuit context cannot be determined by a simple formula. Courts have 
indicated a number of factors that can be considered, such as the length, 
characteristics, and speed of the pursuit; the area of the pursuit, whether 
rural or urban; the highway characteristics such as curves or no passing 
zones; the presence of pedestrians and traffic; weather and visibility; and 
the seriousness of the law violation." 

Id., 185 W.Va. at 556, 408 S.E.2d at 308. 

The factual scenario now before the Court is one of first impression in West 

Virginia. This Court has no case law interpreting the Emergency Vehicle Statute to 

guide it regarding the standard of care owed by a municipal police officer to a guest 

passenger of a vehicle being driven illegally, and without permission, by an improperly

licensed juvenile during a police pursuit in hazardous weather conditions, where the 

juvenile was permitted to remain in possession of the illegally-driven vehicle by the 

municipal police officer during a traffic stop of the vehicle less than an hour prior to the 

vehicular pursuit. In applying the factors outlined in Peak, however, a reasonable jury 

could certainly fmd Patrolman Jones' conduct in pursuing the juveniles was grossly 

negligent and reckless, causing the motor vehicle crash caused P.E. 's death. 

Any police officer, with the most rudimentary powers of observation and 

deduction, would have had reason to suspect that the vehicle being pursued by 

Patrolman Jones was the same vehicle that he had stopped minutes earlier, which was 

then operated by a fifteen-year-old juvenile with a learner's permit. While Patrolman 

Jones claimed he was unable to determine that J.B. 's vehicle was the same Ford Escort 

with a burned-out headlight he had just pulled over, a reasonable jury could certainly 

fmd this claim unreliable, especially in light of radio traffic from Patrolman Jones that 

30 




indicates he did mow the identity of the vehicle. The pursued vehicle was traveling 

from the same direction from where Patrolman Jones had just released the five juveniles 

minutes earlier. The vehicle was traveling on a lightly-traveled road with minimal traffic 

late at night. And the vehicle had an identical headlight burned out. Leaving aside that 

Patrolman Jones has admittedly lied in response to questions about the crash in this 

litigation, a reasonable jury could certainly conclude that Patrolman Jones mew that 

the pursued vehicle was the same vehicle that he had stopped minutes earlier, likely 

with ajuvenile at the wheel. When one also considers that Patrolman Jones lied, in his 

statement and in sworn discovery responses, about the facts of this case, the likelihood 

that a reasonable jury would conclude that he mew he was pursuing the juveniles' 

vehicle is even greater. 

Given that he at least should have mown that the pursued vehicle was J.B.'s 

vehicle, Patrolman Jones likewise should have mown that a high-speed vehicular 

pursuit of the vehicle was unnecessary due to the fact that he had no reason to suspect 

that the juveniles were committing a serious crime, that the juveniles were likely only 

traveling the short distance necessary to return the vehicle to its owner and that the 

juveniles' age and driving experience made their reaction to a high-speed pursuit 

unpredictable. Rather than exercise restraint in pursuing the vehicle, however, the facts 

developed during discovery indicate that Patrolman Jones was pursuing the juveniles 

at speeds of seventy to eighty miles per hour despite his admission that the roads were 

dangerously icy. 

In addition to violating simple common sense, Patrolman Jones' pursuit ofJ.B.'s 

vehicle violated the policies and procedures of the City of Oak Hill's Police Department. 

Under those policies and procedures, police officers are only permitted to engage in a 

pursuit of a vehicle if the officer has probable cause to believe that the occupants of the 
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vehicle have committed or are attempting to commit a serious felony or when the 

necessity of immediate apprehension, such as in the case of a DUI or reckless driving, 

outweighs the danger associated with the pursuit. (pp. 504-14.) City of Oak Hill police 

officers are further required to end a pursuit when the danger to officer safety or to the 

safety of others outweighs the danger to the community if the suspects are not 

apprehended. (Id.) Moreover, although Patrolman Jones began his pursuit in an area 

where the pursuit was certain do and did proceed outside the City of Oak Hill, the City's 

police officers are specifically prohibited from pursuing misdemeanants outside of the 

jurisdiction. 

Based upon the totality of these factors, a reasonable jury could find that 

Patrolman Jones' conduct in pursuing the juveniles' vehicle was grossly negligent and 

in reckless disregard for the safety of P.E. and the other occupants of the vehicle. A 

reasonably jury could further fmd, based upon these facts, that the gross negligence 

and reckless conduct of Patrolman Jones was the proximate cause of the motor vehicle 

crash that killed P.E. For these reasons, this Court must reverse the Circuit Court's 

Order Granting Defendants' Motion for Summary Judgment and remand this matter to 

the Circuit Court with instructions to conduct a trial on the merits of Mr. Endicott's 

claim that the respondents violated the Emergency Vehicle Statute. 

v. The Circuit Court committed clear legal error and abused its 
discretion by finding, as a matter of law, that the actions of a fifteen-year-old 
juvenile, illegally operating a motor vehicle and attempting to evade police pursuit 
at the time of the crash that claimed the life of the petitioner's decedent, were an 
intervening efficient cause sufficient to cut off the respondents' liability for 
damages related to the petitioner's decedent's wrongful death. 

Mr. Endicott's fourth assignment of error challenges the Circuit Court's 

conclusion that J.B.'s attempt to evade Patrolman Jones' pursuit at the time of the fatal 

crash was an intervening efficient cause sufficient to cut off the respondents' liability 

for damages related to the wrongful death of P.E. In its Order Granting Defendants' 
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Motion for Summary Judgment, the Circuit Court focused entirely on the police pursuit 

ofJ .B. 's vehicle, holding that J.B. 's actions in attempting to evade Patrolman Jones were 

the sole and proximate cause of the P.E. 's death. While the Circuit Court waved away 

Patrolman Jones' negligent failure to fulfill his statutory duty to ensure the safety of the 

juveniles, including P.E., after the initial traffic stop, the evidence before the Circuit 

Court was sufficient for a reasonable jury to conclude that Patrolman Jones' negligence 

was the proximate cause of P.E.'s death and that the events that followed Patrolman 

Jones' negligence were a reasonably foreseeable consequence of that negligence. 

This Court has long recognized that "[i]n this jurisdiction there can be no recovery 

for negligence unless the negligence charged was the proximate cause of the alleged 

injury or death." Syl. pt. 1, Webb v. Sessler, 632 S.E.2d 65 (W.Va. 1951). The "proximate 

cause" of an injury or death "must be understood to be that cause which in actual 

sequence, unbroken by any independent cause, produced the wrong complained of, 

without which the wrong would not have occurred." Webb at syl. pt. 3. Stated more 

simply, "[t]o be actionable, negligence must be the proximate cause of the injury 

complained of and must be such as might have been reasonably expected to produce 

an injury." Syl. pt. 11, Anderson v. Moulder, 394 S.E.2d 61 (W.Va. 1990). 

In this case, there was substantial evidence before the Circuit Court that the 

triggering event in the causal sequence that led to P.E.'s death was Patrolman Jones' 

failure to take necessary steps to ensure the juveniles' safety following the initial traffic 

stop. Refusing to acknowledge this negligence, however, the Circuit Court held, as a 

matter of law, that J.B. 's actions in fleeing Patrolman Jones' pursuit after he attempted 

the second traffic stop were sufficient to completely absolve Patrolman Jones of any 

liability for his negligent failure to to protect the juveniles during the initial stop. 
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In Yourtee v. Hubbard, 196 W.Va. 683, 474 S.E.2d 613 (1996), however, this 

Court provided guidance on how trial courts must consider whether intervening acts of 

negligence are sufficient to cut off the liability of the initial tortfeasor. In Yourtee, the 

plaintiffs decedent and three other youths stole the defendant's automobile, which they 

subsequently wrecked causing the plaintiffs decedent's death. See Yourtee, 196 W.Va. 

at 615,474 S.E.2d at 685. In finding that the defendant owed no duty to the plaintiffs 

decedent, this Court discussed principles of proximate cause and intervening efficient 

cause: 

"We fmd some authority to support the trial court's granting of the 
motion for judgment notwithstanding the verdict on the ground that the 
negligence of the thief in driving the stolen automobile in such a manner 
that caused the death of the plaintiffs decedent was an intervening 
efficient cause that interrupted the chain of causation between the 
defendant's act in allowing his keys to be conveniently available to 
facilitate the theft of the automobile and the death of the plaintiffs 
decedent. Generally, a willful, malicious, or criminal act breaks the chain 
of causation. Some jurisdictions have expanded on the intervening 
efficient cause doctrine by requiring that intervening acts of a thief must 
have been unforeseeable for an auto owner to be relieved of his liability as 
a result of his negligence. 

As we noted, this case presents the first opportunity to discuss the 
scope of the unattended motor vehicle statute. We have, however, 
addressed the issue of intervening efficient causes and their effect on the 
chain of causation: 

'A tortfeasor whose negligence is a substantial factor in bringing 
about injuries is not relieved from liability by the intervening acts of a third 
person if those acts were reasonably foreseeable by the original tortfeasor 
at the time of his negligent conduct.' 

We believe that the trial court had sufficient authority to conclude 
that the theft of the car and the subsequent acts of the plaintiffs decedent 
and his friends were intervening efficient acts which were not foreseeable 
by the defendant; thereby breaking the chain of causation which originally 
began with the defendant's negligent act and relieving the defendant of any 
liability." 

Yourtee, 196 W.Va. at 620-21, 474 S.E.2d at 690-691 (citations omitted). This Court's 

decisions on proximate causation and intervening cause have made it clear that the 
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alleged intervening cause must operate independently of the initial cause to relieve the 

initial tortfeasor of liability for his negligence. See Harbaugh v. Coffmbarger, 543 S.E.2d 

338, 345 (W.Va. 2000)(quoting syi. pt. 16, Lester v. Rose, 130 S.E.2d 80 (1963))("An 

intervening cause, in order to relieve a person charged with negligence in connection 

with an injury, must be a negligent act, or omission, which constitutes a new effective 

cause and operates independently of any other act, making it and it only, the proximate 

cause of the injury.") Where a defendant raises the defense of an intervening efficient 

cause as a defense in a negligence action, the issue becomes whether the intervening 

negligent act or omission was reasonably foreseeable to the original tortfeasor: 

"In syllabus point thirteen of Anderson v. Moulder, 183 W.Va. 77, 
394 S.E.2d 61 (1990), this Court emphasized the significant role of the 
concept of foreseeability in the determination of intervening cause as 
follows: 'A tortfeasor whose negligence is a substantial factor in bringing 
about injuries is not relieved from liability by the intervening acts of third 
persons if those acts were reasonably foreseeable by the original tortfeasor 
at the time of his negligent conduct.' See also Hairston v. Alexander Tank 
and Equipment Co., 310 N.C. 227, 311 S.E.2d 559,567 (1984)(findingthat 
"'[t]he test by which the negligent conduct of one is to be insulated as a 
matter of law by the independent negligent act of another, is reasonable 
unforeseeability on the part of the original actor of the subsequent 
intervening act and resultant injury'")(quoting Riddle v. Artis, 243 N.C. 
668,91 S.E.2d 894,896-97 (1956))." 

Harbaugh, 543 S.E.2d at 345. This Court has consistently held that the determination 

of whether an intervening cause operates to relieve an original tortfeasor from liability 

for the consequences of his negligence is ordinarily a task to be undertaken by a trial 

jury. See syi. pt. 2, Evans v. Farmer, 148 W.Va. 12, 133 S.E.2d 710 (1963)("The 

questions of negligence, contributory negligence, proximate cause, intervening cause 

and concurrent negligence are questions of fact for the jury where the evidence is 

conflicting or when the facts, though undisputed, are such that reasonable men draw 

different conclusions from them."); see also Harbaugh, 343 S.E.2d at 346. 
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-" 

In this case, whether J.B.'s attempt to flee Patrolman Jones' pursuit is an 

intervening efficient cause sufficient to absolve the respondents of liability for P.E.'s 

death is a question that, under these facts and controlling West Virginia law, must be 

resolved by a jury. There are sufficient facts within this record for a reasonable jury to 

conclude that J.B. 's actions were foreseeable to Patrolman Jones at the time of the initial 

traffic stop. While a reasonable jury might likewise reach the opposite conclusion, this 

Court's decisions have made it clear that such a determination must be made by a trial 

jury rather than a trial judge. For these reasons, this Court must reverse the Circuit 

Court's Order Granting Defendants' Motion for Summary Judgment and remand this 

matter to the Circuit Court with instructions to conduct a trial on the merits of Mr. 

Endicott's claims that the actions of the respondents caused the wrongful death of his 

son. 

VI. The Circuit Court committed clear legal error and abused its 
discretion by failing to sanction the respondents for intentional discovery 
misconduct, which included lying in responses to discovery requests propounded 
by the petitioner and concealing the existence and identity of an eyewitness to 
the police pursuit and motor vehicle crash that claimed the life of the petitioner's 
decedent untU after the completion of discovery in the underlying action. 

Mr. Endicott's fifth assignment of error concerns the Circuit Court's refusal to 

impose sanctions on the respondents for discovery misonduct. While the typical 

discovery dispute involves the timing or sufficiency of disclosures made during the 

conduct of discovery, the respondents in this case knowingly and willfully made sworn 

discovery responses that the respondents knew, both at the time of the investigation of 

the motor vehicle crash that killed P.E. and during discovery in this action, were 

materially false. The respondents' deception inhibited Mr. Endicott's ability to properly 

prosecute his case and distorted the facts which were available to the Circuit Court at 

the time of its grant of summary judgment. 
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"[B}efore issuing a sanction, a court must ensure it has an adequate foundation 

either pursuant to the rules or by virtue of its inherent powers to exercise its authority." 

Syl. pt. 1, Bartles v. Hinkle, 196 W.Va. 381,472 S.E.2d 827 (1996). Where no statute 

or court rule provides a legal basis for the imposition of sanctions against a party for 

misconduct during litigation, this Court has held that "[a trial] court 'has inherent power 

to do all things that are reasonably necessary for the administration of justice within 

the scope of its jurisdiction.' 14 Am. Juris., Courts, section 171." Syl. pt. 3, Shields v. 

Romine, 122 W.Va. 639, 13 S.E.2d 16 (1940). "The inherent power of courts to sanction 

misconduct includes the authority to enter default judgment orders in appropriate 

circumstances." State ex reI. Richmond American Homes of West Virginia, Inc. v. 

Sanders, 226 W.Va. 103, 697 S.E.2d 139 (2010). 

Having demonstrated that trial courts possess inherent authority, as necessary 

for the administration of justice, to impose a broad range of sanctions for misconduct 

against parties to civil litigation, this Court has similarly outlined the factors that should 

be considered by a trial court fashioning such sanctions: 

"It is hard to fInd an area of the law in which the governing rules 
are, and probably have to be, so vague. Admittedly, a trial court has broad 
authority to enforce its orders and to sanction any party who fails to 
comply with its discovery rulings. Doulamis v. Alpine Lake Property 
Owners Ass'n, 184 W.Va. 107,399 S.E.2d 689 (1990); W.Va. R.Civ.P. 16(f) 
& 37(b)(2). The difficulty is that the range of circumstances is so vast, and 
the problems so much matters of degree, as to defy mechanical rules. 
Taken together, the cases set forth a list of pertinent considerations. 
Among those commonly mentioned are the public's interest in the 
expeditious resolution of litigation, the court's need to manage its docket, 
the severity of the violation, the legitimacy of the party's excuse, the 
repetition of violations, the deliberateness vel non of the misconduct, 
mitigating excuses, prejudice to the other side and to the operations of the 
court, and the adequacy of other sanctions. See 9 Charles A. Wright & 
Arthur R. Miller, Federal Practice and Procedure § 2370 (2nd ed. 1995). 
Mindful that case management is a fact-specifIc matter within the ken of 
the trial court, reviewing courts have reversed only for a clear abuse of 
discretion. A trial court's factual [mdings may not be set aside unless they 
are clearly erroneous. In particular, a trial court's credibility 
detenninations are entitled to special deference." 
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Bartles, 196 W.Va. at 389,472 S.E.2d at 835. 

"In formulating the appropriate sanction, a court shall be guided by 
equitable principles. Initially, the court must identify the alleged wrongful 
conduct and determine if it warrants a sanction. The court must explain 
its reasons clearly on the record if it decides a sanction is appropriate. To 
determine what will constitute an appropriate sanction, the court may 
consider the seriousness of the conduct, the impact the conduct had in 
the case and in the administration of justice, any mitigating 
circumstances, and whether the conduct was an isolated occurrence or 
was a pattern of wrongdoing throughout the case." 

Syi. pt. 6, State ex reI. Richmond American Homes of West Virginia, Inc. v. Sanders, 226 

W.Va. 103,697 S.E.2d 139 (2010)(citations omitted). 

Here, the respondents lied and concealed during discovery. Once caught, the 

respondents admitted their dishonesty. Specifically, the respondents covered up the fact 

that Patrolman Jones' mother was present with Patrolman Jones on patrol when the 

fatal pursuit began and was the fIrst person to arrive at the scene following the crash. 

Mr. Endicott did not have any opportunity to interview or depose Patrolman Jones' 

mother because her identity was intentionally concealed until after discovery was 

completed. Despite the respondents' admissions regarding their misconduct, however, 

the Circuit Court imposed no sanction on the respondents and, instead, granted the 

respondents' dispositive relief. This refusal was a clear error by the Circuit Court, as 

an examination of the factors identifIed in Bartles and Sanders makes plain. 

The respondents' misconduct began before Mr. Endicott's son had even been 

pronounced dead, continued throughout the delinquency proceedings of the juvenile 

driver and were not disclosed until the time in which Mr. Endicott could conduct 

discovery in this case had concluded. The respondents intentionally provided false 

information to Mr. Endicott, to the Circuit Court and to their own counsel in an attempt 

to shield the respondent police offIcer from liability for his role in a case where one 

juvenile died during a police pursuit and a second juvenile was removed from his home 
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following a delinquency adjudication. When law enforcement officers are permitted to 

falsify or conceal evidence, it undermines the ability of the justice system to achieve fair 

results that will be viewed as legitimate by the public. Where such misconduct is found, 

meaningful sanctions must be imposed not only to address such misconduct but to 

deter others who might engage in such misconduct. As demonstrated in detail in the 

record, the purpose of the respondents' misconduct was to conceal the fact that 

Patrolman Jones knew that he initiated a high-speed pursuit of a juvenile driver in 

hazardous road conditions.7 The Circuit Court's refusal to sanction the respondents' 

misconduct was clear error. For these reasons, this Court must reverse the Circuit 

Court's Order Granting Defendants' Motion for Summary Judgment and remand this 

matter to the Circuit Court with instructions to sanction the respondents by granting a 

judgment of default in this matter to Mr. Endicott. 

CONCLUSION 

The Circuit Court's Order Granting Defendant's Motion for Summary Judgment 

is an accumulation of procedural and substantive errors, which has operated to deprive 

the petitioner ofthe opportunity to attain justice for the death ofhis son. The procedural 

errors deprived the petitioner of the opportunity to develop an appropriate record that 

would allow this Court to properly consider the petitioner's claims and rewarded the 

respondents for committing intentional discovery misconduct to cover up their 

misdeeds. The substantive errors are the result of the Circuit Court's misapplication of 

West Virginia law and have operated to deprive the petitioner of the opportunity to 

present the merits of his claims to a jury. On their own and in accumulation, these 

The defendants' own expert witness opined that the pursuit would have been 
inappropriate if the respondent police officer had known that the pursued vehicle was 
the same vehicle he had stopped shortly before the pursuit. 
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errors mandate reversal of the Circuit Court's Order Granting Defendant's Motion for 

Summary Judgment and the remand of this matter to the Circuit Court. 

WHEREFORE, the petitioner, Stephen G. Endicott, in his capacity as the 

Administrator of the Estate of P.E., prays that this Court reverse the Circuit Court's 

Order Granting Defendant's Motion for Summary Judgment; that this Court remand 

this matter with instructions for the entry of a judgment of default against the 

respondents based upon their discovery misconduct, and for an inquiry on damages; 

that, in the alternative, this matter be remanded to the Circuit Court with instructions 

for a trial on the merits of the petitioner's claims; and for such other and further relief 

as the Court may deem just. 

STEPHEN G. ENDICOTT, as Administrator of 
the Estate of P.E., 
By Counsel 

aracino, 
Counsel for the Petitio 
West Virginia State Bar ID # 3525 
254 East Beckley By-Pass 
Beckley, West Virginia 25801 
E-mail: barristerl@earthlink.net 
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L '- 6: 

CERTIFICATE OF SERVICE 

I, Anthony J. Sparacino, Jr., hereby certify that I have served a true and correct 

copy of the foregoing Brief of the Petitioner and Appendix Record upon each of the 

following parties or their counsel by United States mail, first-class, postage prepaid, on 

December 4, 2017 to the following: 

Johnnie E. Brown, Esquire 

Pullin, Fowler, Flanagan 

Brown & Poe, PLLC 

901 Quarrier Street 

Charleston, West Virginia 25301 


Anthony . p cino, Jr. 
Counsel for the Petitioner 
West Virginia State Bar ID # 3525 
254 East Beckley By-Pass 
Beckley, West Virginia 25801 
E-mail: barrister1@earthlink.net 
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