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IN THE CIRCUIT COURT OF FAYETTE COUNTY, WEST VIRGINIA 

STEPHEN G. ENDICOTT, 
as ADMINISTRATOR OF THE ESTATE OF 
PIDLLIP FRANKLIN ENDICOTT, JR., 
DECEASED, Plaintiff, 

v. Civil Action No. 16-C-18 
Paul M. Blake, Jr., Judge 

CITY OF OAK HILL, a West Virginia Municipality, 
CITY OF OAK HILL POLICE DEPARTMENT, 
and PATROLMAN JOSHUA JONES, 
Individually and in his capacity as 
AN EMPLOYEE OF THE CITY OF OAK HILL 
POLICE DEPARTMENT, Defendants. 

ORDER DENYING PLAINTIFF'S MOTION TO ALTER OR AMEND JUDGMENT 

WHEREAS, on July 10,2017, this Court entered an Order Granting Defendants' 

Motion For Summary Judgment ("Order") in the above styled matter; and 

WHEREAS, on July 21, 2017, the Plaintiff, by and through counsel, Anthony J. 

Sparacino, Jr., filed Plaintiff's Motion To Alter Or Amend Judgment ("Motion") pursuant to Rule 

59 of the West Virginia Rules afCivil Procedure; and 

WHEREAS, the Court has not been contacted to schedule a hearing on the Motion; and 

WHEREAS, following a thorough review of the record, the Order, the Motion and its 

accompanying attachments, the Court FINDS that further hearing andlor oral argument are 

unnecessary for this Court to timely and properly rule upon the Motion; and 

WHEREAS, based upon the Court's review, and the relevant and applicable facts and 

law, this Court is of the opinion, and accordingly FINDS and CONCLUDES, that the Court's 



ruling as put forth in this Court's previously entered Order Granting Defendants' Motion For 

Summary Judgment, was then, and is now, the appropriate and proper ruling in this matter; 

NOW, THEREFORE, based upon the foregoing, the Court is of the opinion to, and 

hereby does, DENY Plaintiff's Motion To Alter Or Amend Judgment. 

The objections and exceptions of the parties are noted and preserved for purposes of 

appeal. 

The Clerk of this Court is directed to send an attest copy of this Order Denying Plaintiff's Motion 

To Alter Or Amend Judgment to: Anthony J. Sparacino, Jr., Esq., 254 East Beckley By-Pass, Beckley, 

WV 25801 and Johnnie E. Brown, Esq., of Pullin, Fowler, Flanagan, Brown & Poe, PLLe, lamesMark 


Building, 901 Quarrier Street, Charleston, WV 25301. 


ENTERED this ~y of July 2017. 


PAUL M. BLAKE, JR. 
JUDGE 

Paul M. Blake, Jr., Judge 

Teste: ::=::~~~4?i~&._ 
Circuit Clerk Fayette County, WV 
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IN THE CIRCUIT COURT OF FAYETTE COUNTY, WEST VIRGINIA 


STEPHEN G. ENDICOTT, as 
Administrator of the Estate 
of PHILIP FRANKLIN ENDICOTT, JR., 
Deceased, Plaintiff, 

v. Civil Action No. 16-C-18 
Paul M. Blake, Jr., Judge 

CITY OF OAK HILL, a West Virginia Municipality, 
CITY OF OAK HILL POLICE DEPARTMENT, 
and PATROLMAN JOSHUA JONES, 
individually and in his capacity as AN EMPLOYEE OF 
THE CITY OF OAK HILL POLICE DEPARTMENT, Defendants. 

ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY JUDGMENT 

The above styled matter came before the Court upon the initial filing of a Complaint by 

the Plaintiff on February 1,2016, and the subsequent filing ofaFirst Amended Complaint on 

February 29, 2016, and a Second Amended Complaint on July 29,2016, 

On June 22,2017, the matter came on for hearing and oral argument upon Defendants' 

Motion For Summary Judgment (hereinafter the "Motion") filed on May 30, 2017. Plaintiff 

appeared by counsel, Anthony J. Sparacino, Jr., Esq. Defendants appeared by counsel, Johnnie 

E. Brown, Esq. The parties proceeded to orally argue their positions on the Motion. At the 

conclusion of all argument, counsel was given the opportunity to submit proposed orders 

containing findings of fact and conclusions of law in support of their respective positions, and, to 

date, have done so. 

Having thoroughly considered the record, oral arguments, and the written submissions 

and attachments of the parties, the Court is now in a posture, and hereby does, rule upon the 

Motion. 
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FACTUAL FINDINGS AND PROCEDURAL BACKGROUND 

1. 	 The accident that resulted in the death of Phillip Endicott, Jr. (referred to hereinafter as 

"Phillip E."), occurred in the early morning hours of January 31, 2015; and 

2. 	 Earlier in the night leading up to the accident, Jacob Ball (referred to hereinafter as "Mr. 

Ball") went to his grandmother's apartment at Pine Knoll Apartments, off of Lochgelly 

road, Oak Hill, West Virginia, and took his grandmother's car without her knowledge or 

permission; and 

3. 	 After procuring his grandmother's vehicle, Mr. Ball then went to meet several friends at a 

home in the area ofGlendale Avenue, Oak Hill, West Virginia, generally referred to as 

"Granny's", where they had all gathered earlier in the evening; and 

4. 	 Glendale Avenue is in the area and in close proximity to Main Street and Ridgewood 

Avenue, Oak Hill, West Virginia; and 

5. 	 After meeting his friends at Granny's house, Mr. Ball drove four ofhis friends, including 

Philip E. and Noah Pyatt (referred to hereinafter as "Pyatt"), out to a jUnkyard to "drift, 

spin tires, and do donuts."; and 

6. 	 After leaving the junkyard, Mr. Ball was on his way back to Granny's house when he was 

stopped by Oak Hill police officer Joshua Jones (referred to hereinafter as "Officer 

Jones") for having a defective headlight at approximately 2:03 a.m.; and 

7. 	 Officer Jones stopped Mr. Ball at the corner of Main Street and Ridgewood Avenue, Oak 

Hill, West Virginia, approximately 100 yards from Granny's house; and 

8. 	 At the time of the stop, Officer Jones was on routine patrol in his marked police vehicle 

in the city limits ofOak Hill, Fayette County, West Virginia; and 

2 



9. Officer Jones issued a citation to Jacob Ball for defective equipment (having a burned out 

headlight) and for driving in violation of his Levell drivers permit; and 

10. After determining that Mr. Ball's and his passenger's destination was Granny's house, 

Officer Jones followed the vehicle to Granny's house and observed Mr. Ball, and the 

other occupants of the vehicle, exit the vehicle and enter Granny's house; and 

11. Officer Jones infonned Mr. Ball to stay at Granny's house and not to go back out that 

night; and 

12. Officer Jones cleared the traffic stop and returned to his patrol duties at approximately 

2:28 a.m.; and 

13. Shortly thereafter, Mr. Ball left Granny's house, accompanied by Phillip E., to return his 

grandmother's vehicle to her residence at Pine Knolls Apartments off of Lochgelly Road; 

and 

14. Pyatt drove in a separate vehicle to transport Mr. Ball and Phillip E. back to Granny's 

house once Mr. Ball returned his grandmother's car to her residence; and 

15. Once they left Granny's house, Pyatt drove his vehicle in front ofMr. Ball's vehicle in an 

attempt to conceal the defective headlight from view; and 

16. Main Street merges with, and becomes, Lochgelly Road, in the proximity of Save-A-Lot 

shopping center; and 

17. At approximately 2:50 a.m., Officer Jones was stationary, sitting in his police vehicle, on 

the Save-A-Lot shopping center parking lot, in open view of the roadway, when Pyatt and 

Mr. Ball drove past the shopping center on Main StreetlLochgelly Road en route to Mr. 

Ball's grandmother's house; and 
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18. Officer Jones, observing that one of the vehicles had a defective headlight, activated his 

blue lights and proceeded out of the Save-A-Lot parking lot and onto the main roadway, 

in an attempt to stop the suspect vehicle; and 

19. After Officer Jones activated his emergency lights, Pyatt pulled his vehicle over to the 

berm of Lochgelly Road; and 

20. Mr. Ball accelerated his vehicle past Pyatt's vehicle, and proceeded north on Lochgelly 

Road toward the Custard Stand; and 

21. Upon coming upon Pyatt's vehicle, Officer Jones observed that it was not the vehicle he 

sought to stop, as both headlights were operational on Pyatt's vehicle; and 

22. Officer Jones continued north along Lochgelly Road toward the Custard Stand in search 

of the suspect vehicle; and 

23. Officer Jones was initially unsuccessful in locating the suspect vehicle; and 

24. Although, the deposition testimony ofMr. Ball reveals that he observed the initial 

activation of Officer Jones' emergency lights and could see the emergency lights in his 

rearview mirror, Mr. Ball also testified that Officer Jones' vehicle was never immediately 

behind his; and 

25. Pyatt testified during his deposition that at the time that Officer Jones' cruiser came upon 

him as he was pulled to the side of the road, he could no longer see Mr. Ball's taillights; 

and 

26. Surveillance video shows Mr. Ball's vehicle travelling north by the Custard Stand on the 

Lochgelly Road at 2:52:27; and 

4 




.. 

27. Surveillance video shows Officer Jones' police vehicle, with its emergency lights 

activated, travelling north by this same location at the Custard Stand on Lochgelly Road, 

at 2:52:48; and 

28. The distance between the Save-A-Lot parking lot and the Custard Stand is approximately 

600 to 700 yards; and 

29. Evidence shows that Officer Jones passed the Custard Stand, travelling north on 

Lochgelly Road, twenty-one (21) seconds after Mr. Ball had passed that same location, 

also travelling north on Lochgelly Road; and 

30. Main Street!Lochgelly Road from the Save-A-Lot to the location of the accident is a 45 

mph zone that is primarily straight with a slight left hand curve from Save-A-Lot to the 

Route 19 overpass and a slight left hand curve approximately 300 to 400 yards past the 

Custard Stand; and 

31. Although it was cold at the time of the accident, there was no active precipitation and the 

roadway was not covered with snow or ice, but there were icy spots on the roadway and 

there were remnants of accumulated snow in spots along the sides of the roadway; and 

32. After passing Pyatt's vehicle, the vehicle driven by Mr. Ball, and occupied by Phillip E., 

struck a guardrail in a left hand curve and went over an embankment on Lochgelly Road; 

and 

33. The location of the accident was approximately 300 to 400 yards north of the Custard 

Stand on Lochgelly Road; and 

34. Mr. Ball had already hit the guardrail and went over the embankment by the time that 

Officer Jones came upon Pyatt's vehicle pulled to the side of the Lochgelly Road; and 
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3S. When Officer Jones was unsuccessful in initially locating the suspect vehicle, he turned 

around and began travelling south on Lochgelly Road back toward the area where he 

initially observed the suspect vehicle; and 

36. Officer Jones came upon Mr. Ball standing at the side of the road at the scene of the 

accident; and 

37. Phillip E. died as a result of injuries sustained in the vehicle crash; and 

38. On February 1, 2016, the Plaintiff filed the above styled civil action in the Circuit Court 

of Fayette County, West Virginia; and 

39. The deadline to complete all discovery was May S, 2017; and 

40. On May 30,2017, the Defendant, by counsel, filed Defendant'S Motion For Summary 

Judgment ("Motion") and noticed said Motion for hearing; and 

41. On June IS, 2017, the Plaintiff filed Plaintiff's Memorandum In Opposition To 

Defendants' Motion For Summary Judgment; and 

42. On June 22,2017, this Court conducted a hearing on the Motion Whereat the parties 

appeared and orally argued their respective positions; and 

43. At the conclusion of the hearing held on June 22,2017, the Court held its ruling on the 

Motion in abeyance and gave the parties the opportunity to submit written findings of fact 

and conclusions oflaw with regard to their respective positions on the Motion; and 

44. Both parties timely tendered their written findings of fact and conclusions of law to the 


Court for its review; and 


4S. Having thoroughly considered the record, the oral arguments ofthe parties, and all of the 

parties' respective written submissions, the Court now proceeds to rule upon the Motion. 
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STANDARD OF REVIEW 

Upon a properly filed motion for summary judgment, Rule 56 of the West Virginia Rules 

ofCivil Procedure provides, in relevant part, that "[t]he judgment sought shall be rendered 

forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, 

together with the affidavits, if any, show that there is no genuine issue as to any material fact and 

that the moving party is entitled to a judgment as a matter oflaw." W. Va. R. Civ. P. 56(c); see 

also SyI. Pt. 1, Andrick v. Town ofBuckhannon, 187 W.Va. 706, 421 S.E.2d 247 (1992); 

Williams v. Precision Coil. Inc., 194 W. Va. 52,459 S.E.2d 329 (1995). 

"The circuit court's function at the summary judgment stag~ is not 'to weigh the evidence 

and determine the truth of the matter but to determine whether there is a genuine issue for trial. ' 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249, 106 S.Ct. 2505, 2511, 91 L.Ed.2d 202, 212 

(1986)." Williams v. Precision Coil, Inc., 194 W. Va. 52, 59,459 S.E.2d 329, 336 (1995); see 

also SyI. Pt. 3, Aetna Casualty & Surety Co. v. Federal Insurance Co. ofNew York, 148 W.Va. 

160, 133 S.E.2d 770 (1963); SyI. Pt. 1, Andrick v. Town ofBuckhannon, 187 W.Va. 706,421 

S.E.2d 247 (1992); Syl. Pt. 3, Grayv. Boyd, 233 W. Va. 243, 757 S.E.2d 773 (2014). 

"If the moving party makes a properly supported motion for summary judgment and can 

show by affirmative evidence that there is no genuine issue of a material fact, the burden of 

production shifts to the nonmoving party who must either (1) rehabilitate the evidence attacked 

by the moving party, (2) produce additional evidence showing the existence of a genuine issue 

for trial, or (3) submit an affidavit explaining why further discovery is necessary as provided in 

Rule 56(t) of the West Virginia Rules of Civil Procedure." SyI. Pt. 3, Williams, 194 W. Va. at 

56,459 S.E.2d at 333. 
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"'Roughly stated, 'genuine issue' for purposes of West Virginia Rule of Civil Procedure 

56(c), is simply one half of a trial worthy issue, and a genuine issue does not arise unless there is 

sufficient evidence favoring the nonmoving party for a reasonable jury to return a verdict for that 

party. The opposing half of the trial worthy issue is present where the nonmoving party can point 

to one or more disputed 'material' facts. A material fact is one that has the capacity to sway the 

outcome of the litigation under applicable law.' Syl. Pt. 5, Jividen v. Law, 194 W.Va. 705,461 

S.E.2d451 (1995)." Syl. Pt. 5, Grayv. Boyd, 233 W. Va. 243, 757 S.E.2d 773,775 (2014). 

" 'Summary judgment is appropriate where the record taken as a whole could not lead a rational 

trier of fact to find for the nonmoving party, such as where the nonmoving party has failed to 

make a sufficient showing of an essential element of the case that it has a burden to prove.' Syl. 

Pt. 4, Painter v. Peavy, 192 W.Va. 189,451 S.E.2d 755 (1994)." Syl. Pt. 6, Boyd, 233 W. Va. at 

243, 757 S.E.2d at 775. 

Lastly, in considering the evidence and delivering a ruling upon the motion for summary 

judgment, " 'the judge must view the evidence presented through the prism of the substantive 

evidentiary burden.' " Williams, 194 W. Va. at 62, 459 S.E.2d at 339, quoting Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 254, 106 S. Ct. 2505, 2513, 91 L. Ed. 2d 202,215 (1986). 

All permissible inferences that may be deduced from the underlying facts must be viewed in the 

light most favorable to the non-moving party. See Maston v. Wagner, 236 W. Va. 488, 498, 781 

S.E.2d 936, 946 (2015) quoting and citing Williams v. Precision Coil. Inc., 194 W.Va. 52, 59, 

459 S.E.2d 329, 336 (1995). 

FINDINGS OF FACT AND CONCLUSIONS OF LAW REGARDING PLAINTIFF'S 
SUBSTANTIVE CLAIMS 

In the case at bar, the Plaintiffs reliance upon Gray v. Boyd, 233 W. Va. 243, 757 S.E.2d 

773 (2014) is misplaced. The Gray case involved a wreck between an emergency vehicle and 
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another vehicle, as the emergency vehicle travelled through an intersection, and as such the facts 

and standards contained therein are significantly different, and are easily distinguished, from 

those presented in the case at bar. While the facts of the case at bar are somewhat unique to 

those presented in Peak v. Ratliff, 185 W. Va. 548,408 S.E.2d 300 (1991) in that Mr. Ball did 

not strike another vehicle or person, but instead struck a guardrail and ran over an embankment 

killing an innocent passenger, the Court nevertheless finds that the case of Peak, and the 

standards outlined therein, are controlling in this matter. 

In Peak, the West Virginia Supreme Court of Appeals detennined the analysis of the 

duties and immunities of a police officer operating an emergency vehicle in the course of their 

law enforcement obligations to be as follows: 

Where the police are engaged in a vehicular pursuit of a known or suspected law 
violator, and the pursued vehicle collides with the vehicle of a third party, under 
W. Va. Code 17C-2-5 (1971), the pursuing officer is not liable for injuries to the 
third party arising out of the collision unless the officer's conduct in the pursuit 
amounted to reckless conduct or gross negligence and was a substantial factor in 
bringing about the collision. 

Syl. Pt. 5, Peak v. Ratliff, 185 W. Va. 548, 408 S.E.2d 300 (1991). 

According to the analysis ofPeak, the officer must be involved in a pursuit of a known or 

suspected law violator. Where the fleeing lawbreaker injures a third party, the officer is not liable 

unless his conduct in the pursuit is reckless or grossly negligent and is a substantial factor in 

bringing about the collision. 

At the time that Mr. Ball and Pyatt passed Officer Jones at the Save-A-Lot shopping 

center, Mr. Ball's vehicle was immediately behind Pyatt's verucle. There is no evidence that 

Officer Jones recognized Mr. Ball's vehicle from the earlier traffic stop or knew who was 

operating the vehicle when it passed by Officer Jones while he was sitting in rus police cruiser on 

the Save-A-Lot parking lot. Officer Jones activated his emergency lights and pulled out of the 

9 



'j ., 

Save-A-Lot parking lot onto· Lochgelly Road for the purpose of conducting a traffic stop on a 

vehicle with a defective headlight, but came upon Pyatt's vehicle pulled to the side of the road 

first, and there were no other vehicles travelling northbound on Lochgelly Road visible to Pyatt 

or Officer J~nes at the time that Officer Jones came upon Pyatt's vehicle. 

The vehicle Mr. Ball was operating was at least twenty-one (21) seconds in front of 

Officer Jones' police cruiser when it passed the Custard Stand which is roughly 600 to 700 yards 

from the Save-A-Lot parking lot. At the point in time where Officer Jones came upon Pyatt's 

vehicle, Mr. Ball had already left the roadway of Lochgelly Road and went over the 

embankment. 

Officer Jones' affidavit, the deposition testimony ofMr. Ball, and the supporting 

testimony of Pyatt, all support a finding that Officer Jones was attempting to conduct a vehicle 

stop on a traffic violator and was not in a position to observe Mr. Ball's vehicle, immediately 

preceding, or at the time, of Mr. Ball's accident. 

Viewing all of the evidence in a light most favorable to the Plaintiff, the evidence is still 

insufficient to show that Officer Jones was involved in an active pursuit ofMr. Ball's vehicle. 

Accordingly, this Court FINDS and CONCLUDES that there is insufficient evidence 

favoring the Plaintiff upon which a reasonable jury could find that Officer Jones was involved in 

a pursuit of Mr. Ball's vehicle, thus the first initial step in the analysis required by Peak of 

imposing liability upon the Defendants is absent. 

Pursuant to Peak, the second fact that the Plaintiff must prove is that Officer Jones' 

conduct was reckless or grossly negligent. 

The reckless or grossly negligent standard stems from the emergency vehicle statute, W. 

Va. Code § 17C-2-5 (1971). As the Peak Court discussed, "[t]his statute permits the driver of an 
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authorized emergency vehicle, including a police officer in a vehicular pursuit ofknown or 

suspected lawbreakers, to disregard certain traffic regulations when responding to an emergency 

call with warning lights andlor sirens." Peak, 185 W. Va. at 551, 408 S.E.2d at 303. 

It is uncontested that Officer Jones was operating his marked police vehicle with his blue 

lights activated. 

W. Va. Code § 17C-2-S, in relevant part, provides, "[t] he foregoing provisions shall not 

relieve the driver of an authorized emergency vehicle from the duty to drive with due regard for 

the safety of all persons, nor shall such provisions protect the driver from the consequences of 

his reckless disregard for the safety of others." The Peak Court recognized that there is not a 

simple formula to determine reckless or grossly negligent conduct in a pursuit context. Instead, a 

variety of factors can be considered, "such as the length, characteristics, and speed of the pursuit; 

the area of the pursuit, whether rural or urban; the highway characteristics such as curves or no 

passing zones; the presence ofpedestrians and traffic; weather and visibility; and the seriousness 

of the law violation." Peak, 18S"W. Va. at 556, 408 S.E.2d at 308. 

In Peak, there was a high speed chase, with speeds reaching 60-100 miles per hour over 

more than 2.5 miles on a road with blind curves and running through residential areas, past 

businesses and a school. It was 5:30 p.m. and there was a moderate amount of traffic. The 

accident happened when the lawbreaker crossed the center line to avoid a line of cars waiting to 

enter a four-lane highway. Id., at 557-5S8, 408 S.E.2d at 309-310. The Court affirmed a 

judgment for the officers and found that the officers' conduct did not rise to the level of gross 

negligence. rd., at 558, 408 S.E.2d at 310; See also Sergent v. City of Charleston, 209 W. Va. 

437,549 S.E.2d 311(2001) (per Curiam) (affirming summary judgment in favor of officers in a 

pursuit lasting approximately 2.5 to 3 minutes; covering approximately 2.7 miles on a paved two 
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lane, slightly curvy road with a 55 miles per hour speed limit; during daylight and good weather 

with the officers behind the suspect at all times; and without the officers attempting to run the 

suspect off the road, pass the subject vehicle, or otherwise interfere with the driver's ability to 

steer or otherwise control the car). 

In the case at bar, the attempted traffic stop lasted approximately three-quarters (3/4) of a 

mile on a relatively straight, paved, two-lane road. There was little or no other traffic on the road 

at that time. Although it was dark and cold, there was no precipitation. The traveled portion of 

the road was mostly clear but there was some snow on the shoulders. Jacob Ball testified that he 

could see the officer's blue lights in his rear view mirror, but Officer Jones was never close to 

him. The speed limit is 45 miles per hour. 

As this Court noted earlier, it is a relatively short distance between the parking lot at 

Save-A-Lot and the Custard Stand, and a very short distance between the Custard Stand and the 

location ofM!. Ball's accident. Officer Jones was approximately twenty-one (21) seconds behind 

Mr. Ball based upon the video of the roadway in front of the Custard Stand, and, at the time that 

Officer Jones reached Pyatt's vehicle pulled to the side of Lochgelly Road, Mr. Ball's taillights 

were no longer visible as he had already wrecked over the embankment. 

Based upon the evidence before this Court, if a jury returned a verdict in this matter for 

the Plaintiff, this Court would have to set said verdict aside, as it would clearly not be supported 

by the evidence and would have to be solely the result ofbias or prejudice against the 

Defendants, or sympathy for the Plaintiff. 

Accordingly, as in Peak and Sergent, this Court FINDS and CONCLUDES that, even 

viewing the evidence in a light most favorable to the Plaintiff, there is simply no evidence by 

which a reasonable jury could find that the conduct and actions of Officer Jones in attempting to 
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conduct a traffic stop upon the vehicle of Mr. Ball rose to the level of recklessness or gross 

negligence on the night in question . 

. Moreover, the Plaintiffis also unable to demonstrate that Officer Jones' conduct and 

actions were negligent and a substantial factor in Philip Endicott's death. 

As the Peak Court explained, 

the fact that a law violator's actions were the immediate cause of the third party's 
injuries [does not] necessarily absolve the pursuing officer of liability if the 
officer's reckless conduct was a substantial factor in bringing about the ultimate 
collision. We spoke to this general concept in Syllabus Point 13 of Anderson v. 
Moulder, 183 W.Va. 77, 394 S.E.2d 61 (1990): 'A tortfeasor whose negligence is 
a substantial factor in bringing about injuries is not relieved from liability by the 
intervening acts of third persons if those acts were reasonably foreseeable by the 
original tortfeasor at the time of his negligent conduct.' The fact that the 
applicable standard of care is ''reckless disregard" rather than "due care" does not 
affect these principles. 

185 W. Va. at 555, 408 S.E.2d at 307. 

It is only where the Plaintiff has presented sufficient evidence to satisfy the pursuit and 

reckless conduct or gross negligence elements of this claim that a determination ofproximate 

cause, or "substantial factor" is made. That standard does not preclude the granting of summary 

judgment in cases, such as this, where no reasonable person could conclude from the undisputed 

evidence that activating blue lights and attempting to make a traffic stop for a burned out 

headlight was a substantial factor in the accident. It was simply the execution of Officer Jones' 

official duty. 

The Plaintiff argues that Officer Jones was negligent, and ultimately liable for the injuries 

sustained by Phillip E., due to his conduct both when he stopped Mr. Ball earlier in the evening, 

and subsequently released Mr. Ball with just a citation and escort to "Granny's house", and again 

when he attempted to stop the car driven by Mr. Ball, for a defective headlight, later that same 

night. 
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The Peak Court's discussion makes it clear that Plaintiffs claim has no weight: 

Common sense dictates that a different standard ought to apply when 
officers are in pursuit of a lawbreaker who, in the ensuing chase, collides with and 
injures a third party. The duty to pursue and apprehend law violators should not 
be fettered by the specter of secondary liability based on a due care standard. It is 
the law violator who, in his efforts to escape justice, collides with the third party 
and directly causes the injuries. Only when the officer is guilty of gross 
negligence or reckless conduct in the pursuit that causes or contributes to the 
collision by the lawbreaker should liability attach. 

Peak, 185 W. Va. at 554,408 S.E.2d at 306. 

While tragic, this Court nonetheless FINDS that the cause of Philip E.'s death was the 

actions, and/or inactions, of Mr. Ball while attempting to avoid being stopped by Officer Jones 

for the defective headlight. Mr. Ball wasn't being actively pressed into high speeds or unsafe 

driving conditions by Officer Jones. Rather, Mr. Ball did not want to get into trouble and made a 

choice to attempt to evade Officer Jones so as to avoid being stopped for a second time in the 

same night, a choice which ultimately cost Philip E. his life. 

Further, by extending Officer Jones' responsibility and liability to Mr. Ball and his 

passengers, in both the execution of his discretion in how he dealt with the initial traffic stop of 

the juveniles, and subsequently, in attempting to stop a vehicle for defective equipment, which 

just happened to be driven and occupied by those same juveniles who failed to heed Officer 

Jones' directions, this would effectively relegate Officer Jones to the position of the juveniles' 

guardian. 

1bis Court cannot fathom the result of such an extension ofresponsibility and liability in 

the context of the performance of a police officer's duties. Police officers' ability to use their 

training, judgement, and discretion, in carrying out their duties, would be-hamstrung by the 

inevitable fear that their conduct may result in far removed secondary liability. Much like the 

current situation with domestic incidences, an officer would be afraid to use discretion to 
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detennine an appropriate response to a situation, but instead would almost without fail resort to 

the very harshest response, in an attempt to avoid any potential secondary liability. 

This Court is simply not willing to embark upon such a slippery slope by accepting the 

argument put forth by the Plaintiff. 

ULTIMATE CONCLUSION 

Accordingly, based upon all of the foregoing, the Court ultimately CONCLUDES that 

Defendants, City Of Oak Hill, City Of Oak Hill Police Department, and Patrolman Joshua Jones, 

individually and in his capacity as An Employee Of The City OfOak Hill Police Department, are 

entitled to summary judgment as a matter oflaw in this matter, as there are no genuine issues of 

material fact that exist for trial, and there is insufficient evidence upon which a reasonable jury 

could return a verdict for the Plaintiff, and as such, summary judgment for the Defendants is both 

appropriate and warranted. 

NOW, THEREFORE, the Court is of the opinion to, and hereby does, GRANT 

Defendant'S Motion For Summary Judgment. 

This is a FINAL ORDER. The Clerk of this Court is directed to remove this matter from 

the Court's active docket. The objections and exceptions of the parties as to all adverse rulings 

are noted and preserved for purposes of appeal. 

The Clerk of this Court is directed to send attest copies of this Order Granting 

Defendant's Motion For Summary Judgment to: Anthony J. Sparacino, Jr., Esq., 254 East 
Beckley By-Pass, Beckley, WV 25801; and Johnnie E. Brown, Esq., ofPullin, Fowler, 
Flanagan, Brown & Poe, PLLe, JamesMark Building, 901 Quarrier Street, Charleston, WV 
25301. 

ENTERED t1ns 1f~ day ofJuly 2017. 

PAUL M. BLAKE. JR. 
JUDGE 

Paul M. Blake, Jr., Judge 

1i e: ~~~~~~"-_ 
Circuit·C1erk F&yette county, WtI 15 


