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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


SCOTT COMER, 


Plaintiff below/Petitioner, 

v. 	 Case No. 17-0725 
Underlying Civil Action No. 16-C-182(B) 
Circuit Court of Fayette County, WV 

PRIORITY AMBULANCE, LLC, a domestic 
limited liability corporation, 

Defendant belowlRespondent. 

SUMMARY RESPONSE OF RESPONDENT 

COMES now the Defendant below and the Respondent herein, Priority Ambulance, LLC, 

a domestic limited liability corporation, by and through its counsel, Christopher S. Moorehead, 

and for its Summary Response to Petitioner's Brief, states as follows: 

I. Factual Overview 

The Complaint filed by the Plaintiff below, Petitioner herein, Scott Comer, in this case 

asserts as facts that Mr. Comer began working for the Respondent approximately 4 liz years ago 

as a paramedic, apparently alleging that length of time from the date of filing the Complaint 

(June 21, 2016). The Complaint continues to state that the Plaintiff was injured in the course of 

and as a result of his employment when lifting a patient on an emergency call in June, 2015. 

The actual date of the injury was determined to be March 2,2015, as determined by the Court in 

it's Factual Findings. [Appendix, p. 2, p. 6]. 

Mr. Comer's shoulder was injured and he is alleged to have suffered a diminished range 

of motion, pain and tingling sensations, among other symptoms. There is no specific time frame 



noted for the symptoms in the Complaint. 

It is further alleged in the Facts portion of the Complaint that Mr. Comer was told that he 

would be given time off work to heal as a workers' compensation claim would pose an undue 

hardship on the company. The Petitioner claims that he never received substantial time offwork 

to heal. Depositions indicate that Mr. Comer took two (2) days of work and then returned to 

work, full capacity, until February of2016. During that two (2) day period that Mr. Comer was 

off work he never went to a doctor, which would have afforded him the opportunity to have 

completed the necessary workers' compensation form to file a claim. 

Mr. Comer alleges that he re-injured his shoulder while at work. He states in the 

Complaint that it happened in December, 2015, but according to the deposition of Amy 

Gadomski, the Respondent was first made aware of that in February, 2016. As a result of the 

alleged aggravation of the shoulder injury at work, in February, 2016, the Respondent did 

provide a "lifter" employee who accompanied Mr. Comer and did all of the heavy lifting, or 

lifting that potentially exceeded 25 pounds, as well as drove the ambulance. Mr. Comer never did 

file the proper workers' compensation forms in a timely manner; even Mr. Comer testified at his 

deposition that he knew that after six (6) months he could no longer file a workers' compensation 

claim. 

The Petitioner did ultimately file a workers' compensation claim on May 24,2016, which 

was denied as untimely filed in early June, 2016. On May 24,2016, the Petitioner had ceased to 

work for the Respondent. 
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The parties do disagree, fundamentally, on whether Mr. Comer was discharged. Mr. 

Comer alleges that he was fired; the Respondent maintains that he was told in May, 2016, that 

the company, after three (3) months of providing the lifter, could no longer do so. Upon learning 

that, Mr. Comer stormed out of the office. There is no letter of termination nor was Mr. Comer 

ever specifically told that he was fired, or discharged from employment. 

II. Standard of Review 

"A circuit court's entry of summary judgment is reviewed de novo." Painter v. Peavy, 

192 W. Va. 189,451 S.E. 2d 755 (1994), syl. pt. one (1). "Although our standard of review for 

summary judgment remains de novo, a circuit court's order granting summary judgment must set 

out factual [mdings sufficient to permit meaningful appellate review. Findings of fact, by 

necessity, include those facts which the circuit court finds relevant, determinative of the issues 

and undisputed." Fayette County National Bank v. Lilly, 199 W. Va. 349,484 S.E. 2d 232 

(1997), syl. point three (3). 

In this case the Circuit Court did enter a twelve (12) page order setting forth Factual 

Findings (28 findings of fact), a detailed Standard of Review and a Discussion and Analysis of 

Claims where each of the three (3) actions argued herein by Petitioner are addressed. [Appendix, 

pp. 128-139] The Order Granting Defendant's Motion for Summary Judgment is thorough and 

provides a meaningful basis for appellate review. 
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III. Argument 

A. THE CIRCUIT COURT OF FAYETTE COUNTY DID NOT ERR IN 
GRANTING SUMMARY JUDGMENT ON PLAINTIFF'S WEST 
VIRGINIA HUMAN RIGHTS ACT CLAIM WHERE NO GENUINE 
ISSUE OF MATERIAL FACT EXISTED 

1. Argument 

In the Complaint Count One consists of nine (9) paragraphs, with only five (5) of those 

paragraphs setting forth facts to support the caption. In that regard, paragraph 44 states 

"Defendant, at all times material, was aware of Plaintiffs ability and desire to perform jobs open 

and available with Defendant." Paragraph 45 further states "At all times material, Defendant 

knew or should have known ofPlaintiffs desire to remain employed." 

Paragraph 46 states "At all times after his injury, Plaintiff was disabled or was regarded 

by Defendant as being disabled." Lastly, paragraph 47 states "At all times material to this action, 

Plaintiff was able and competent to perform the essential functions of his job with reasonable 

accommodations. " 

It is worthy of note that there is no assertion regarding West Virginia Code 5-11-1 et seq. 

in the Complaint itself. In West Virginia Code 5-11-3, which sets forth definitions for 5-11-1, the 

West Virginia Human Rights Act, the definition of "disability" is "a mental or physical 

impairment which substantially limits one or more of such persons's major life activities. The 

term "major life activities" includes functions such as caring for one's self, performing manual 

tasks, walking, seeing, speaking, breathing, learning and working." 

The West Virginia Human Rights Act, which is set forth in West Virginia Code 5-11-2, 
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states with regard to employment "Equal opportunities in the area of employment and public 

accommodations is hereby declared to be a human right or civil right of all persons without 

regard to race, religion, color, national origin, ancestry, sex, age, blindness or disability." West 

Virginia Code 5-11-9 states "It shall be an unlawful and discriminatory practice, unless based 

upon a bona fide occupational qualification, or except where based upon applicable security 

regulations established by the United States or the State of West Virginia or its agencies or 

subdivisions: (1) For any employer to discriminate against an individual with respect to 

compensation, hire, tenure, terms, conditions or privileges of employment if the individual is 

able and competent to perform the services required even if such individual is blind or 

disabled: ... " 

The Complaint is very sparse with detail insofar as specifically alleging the violation of 

the Human Rights Act. In that regard, during his deposition, the Petitioner, Scott Comer, stated 

the following: 

Q: [...JYou claim several things, of course, in your complaint. And one of them is a 
violation of the Human Rights Act. Do you think that you were discharged due to your 
gender? 

A: Due to my gender? 

Q: Yes. 

A: No. 

Q: Do you think you were discharged due to your age? 

A: I don't know. 

Q: Okay. 
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A: I mean, 1-

Q: Do you have any reason to believe that you were? 

A: No. 

Q: You got any reason to believe that you were discharged due to your religious 
preference or anything to that effect? 

A: No. 

Q: Race? 

A: No. 

Q: None of these things? Can you tell me why it is that you believe that you were 
discharged from employment here? 

A: I do not know. Because of my work injury. 

Q: Is that why you think you were discharged, because of your work injury? 

A: Yes. 

Q: Is there any other reason that you believe that you were discharged in this situation? 

A: Not that I would - not that I could think of, no. 


[Scott Comer deposition, pp. 66-67,11.9-24 and 1-18] 


So based upon the testimony of the Petitioner, he believes that he was discharged (which 


the Respondent disputes) due solely to his injuries. 

In this case, as is eminently clear from what the Plaintiff plead, the Petitioner was unable 

to perform the duties of his job with the injury he claimed and the limitations that had been 

placed upon him by his doctor. As the Complaint states, he could perform the job with 

"reasonable accommodations." But he was unable to perform the duties of his job without the 
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"lifter." So in order for Mr. Comer to perform the duties of his job, he needed another employee 

to be present to perform the duties he couldn't perform and solely support him. 

As West Virginia Code 5-11-9(1) states, it shall be a discriminatory practice to 

discriminate against an individual if the individual is able and competent to perform the services 

required. There is no dispute but that the Petitioner was not able and competent to perform the 

duties of his job without another employee assisting him in that effort. Even ifMr. Comer was 

terminated from employment, which the Defendant disputes that he was, Mr. Comer was unable 

to perform the duties of his job and, as such, was not discriminated against by the express 

language of the statute herein. Mr. Comer acknowledged that he could not perform the job duties 

without accommodations . 

. Mr. Comer did not just require "reasonable accommodations" to perform the essential 

duties of his job, he required a separate employee to accompany him and perform his job for him 

in a majority of duties. The Petitioner was unable to perform the essential functions of his job as 

the "lifter" was performing Mr. Comer's job for him. Further, Respondent did provide a "lifter" 

for three (3) months before indicating to Mr. Comer they could no longer afford an employee 

who's sole job was to perform Mr. Comer's job for him. 

B. THE CIRCUIT COURT OF FAYETTE COUNTY DID NOT ERR IN 
GRANTING SUMMARY JUDGMENT ON PLAINTIFF'S WORKERS' 
COMPENSATION DISCRIMINATION CLAIM WHERE NO 
GENUIINE ISSUE OF MATERIAL FACT EXISTED 

1. Argument 

Count Two, as set forth in the Complaint, consists of three (3) substantive paragraphs. 
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Paragraph 53 sets forth that the Petitioner, Scott Comer, was terminated from employment, 

which is disputed by the Respondent. In paragraph 54 it states that the Plaintiff's attempts to 

receive workers' compensation benefits was a significant factor in Defendant's decision to 

discharge the Plaintiff from employment. Lastly, in paragraph 55 the Complaint alleges that the 

Plaintiff's request for reasonable accommodations was a significant factor in the decision of the 

Defendant to discharge him from employment. 

West Virginia Code 23-5A-I states "No employer shall discriminate in any manner 

against any ofhis present or former employees because of such present or former employee's 

receipt of or attempt to receive benefits under this chapter." Further, West Virginia Code 23-5A

3(a) states "It shall be a discriminatory practice within the meaning of section one of this article 

to terminate an injured employee while the injured employee is off work due to a compensable 

injury within the meaning of article four of this chapter and is receiving or is eligible to receive 

temporary total disability benefits, ... " 

Fundamentally, in order to argue that the Petitioner was discriminated against due to a 

workers' compensation claim, there needs to be a viable workers' compensation claim, not to 

mention a situation where an injury could be deemed compensable. It is without dispute that in 

this case there is no workers' compensation claim that was ever opened and when the Plaintiff 

did seek to open a claim, approximately fifteen (15) months after an injury at the 

recommendation of his counsel, it was denied. 

The injury alleged to have occurred at work was alleged to have occurred on March 2, 

2015. Mr. Comer, after having taken off a couple of days from work, then worked until 
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February, 2016, with no limitations or restrictions. He appeared to have no effect from any 

injury. In order for a workers' compensation claim to be filed for a compensability 

determination, it must be filed within six (6) months of the alleged workplace injury. In this case 

it was finally filed approximately fifteen (15) months later and denied. 

With regard to the claim filed by the Plaintiff in 2016 for workers' compensation 

benefits, Mr. Comer stated the following: 

Q: Okay. So ifwe come back to the May 24,2016 form that you filed, there's a number 
for that form, I know there is, because it's a Workers' Comp, but what happened with 
that? 

A: What happened with that? 

Q: Well, the claim that you filed on May 24,2016. 

A: I was denied. 

Q: When were you denied? 

A: It would have been around the time that I filed with -

Q: June 9, 2016? 

A: Around then, when they processed it and got back to tell me that it was denied. 


[Scott Comer deposition, pp. 51-52, 11. 19-24 and 1-8] 


Mr. Comer further acknowledged that at the time that he alleges he was discharged, there 


was no workers' compensation claim pending: 

Q: You would agree that at the time - and I may have asked this already, so if I have, 
forgive me, but at the time that you allege that you were discharged from employment 
with Priority Ambulance, you would agree that there was no Workers' Compensation 
claim pending at that time. Is that correct? 
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A: Correct. 

Q: And that any claim that you filed thereafter was denied due to time limits of the filing. 
is that correct? 

A: Correct. 

Q: Do you know how long you had to file the claim? 

A: I think six months is the standard -

Q: From when? 

A: -- from what I was told. 

Q: From when? 

A: From the injury. 

Q: Okay. So even in February of2016, when you say Debbie Dunn asked you not to file 
the claim, you were, actually, outside the time frames at that point as well. Is that 
correct? 

A: Yes. 

[Scott Comer deposition, pp. 54,11.4-24 and 1] 

There was going to be no workers' compensation claim in February of2016, nor in May 

of2016, when the claim was denied. Even the Plaintiff acknowledges that he was outside the six 

(6) month time frame. The allegation herein appears to be that the Defendant discriminated 

against the Plaintiff for something that didn't even exist. A workers' compensation claim was 

ultimately filed, after Mr. Comer stopped working for the Respondent, at the behest of his 

current lawyer and was denied. 

The argument made by the Petitioner in regard to this claim is simply inaccurate. To 
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establish the primafacie case of workers' compensation discrimination, the Petitioner needed to 

establish that he instituted workers' compensation proceedings and that the filing of the claim 

Was a significant factor in the employer's decision to discharge the employee. Neither of these 

two (2) of the elements of the claim existed. Mr. Comer filed a workers' compensation claim on 

May 24,2016, four (4) days after he had left the employ of the Respondent. Even the Petitioner 

conceded at that time that he knew he only had six (6) months to file a workers' compensation 

claim and that he had failed to do that. There is absolutely no correlation between any alleged 

discharge and that discharge occurring in retaliation for a non-existent or lapsed workers' 

compensation claim. 

Mr. Comer was originally injured in March, 2015; he is alleged to have suffered an 

aggravation in either December, 2015, or February, 2016. Mr. Comer made his first effort to file 

a workers' compensation claim on May 24,2016. Mr. Comer did work from mid-March, 2015, 

until February, 2016, with no restrictions or other problems even alleged to be related to the 

march 2015, injury. 

C. THE CIRCUIT COURT OF FAYETTE COUNTY DID NOT ERR IN 
GRANTING SUMMARY JUDGMENT ON PLAINTIFF'S VIOLATION 
OF PUBLIC POLICY CLAIM AS NO GENUINE ISSUE OF 
MATERIAL FACT EXISTED 

1. Argument 

Count Three of the Complaint herein consists of one substantive paragraph, which states 

"Defendant's actions constituted unlawful discharge motivated by issues in violation of the 

substantial public policy of the State of West Virginia as articulated in the decision of the West 
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Virginia Supreme Court of Appeal in Harless v. First National Bank in Fairmont, 162 W. Va. 

116,246 S.E. 2d 270 (1978)." 

In this proceeding the Petitioner has consistently alleged that he was terminated from 

employment due to a workers' compensation claim. No workers' compensation claim was 

pending nor was any imminent or possible at the time that the Defendant chose to stop providing 

a "lifter" for Mr. Comer after three (3) months of doing so. No workers' compensation claim was 

ever pending nor was any injury ever determined to be "compensable" as it relates to this 

Petitioner. 

Mr. Comer has consistently maintained throughout this proceeding that he was 

discharged due to his injury which was alleged to have been suffered on March 2,2015, and the 

attendant workers' compensation claim that he apparently was going to file. Mr. Comer was 

going to file the claim, apparently, sometime between February, 2016 and May, 2016, with him 

ultimately filing the same on May 24,2016, at the behest of his lawyer. Despite the allegations of 

the workers' compensation claim being at the center ofthis matter, there never was any workers' 

compensation claim which was deemed compensability herein. The parties, and Mr. Comer 

admitted the same as set forth previously, knew that after six (6) months no claim could be 

successfully filed. Six (6) months from the date of the original injury, which would have been in 

September, 2015. No viable claim existed in May, 2016. 

As a matter of fact, the Respondent had provided an employee who's job it was to assist 

the Petitioner because he couldn't do his job duties due to his injury, or an aggravation of the 

injury. The Respondent had no obligation whatsoever to provide an employee who's sole duty 
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was to assist Mr. Comer with his job. When Mr. Comer was told after three (3) months that the 

Defendant could no longer afford the "lifter," Mr. Comer interpreted that as a discharge and left 

the premises. There is no documentary evidence or other evidence, other than the testimony of 

Scott Comer, to indicate that he was discharged from employment. 

In his deposition, Scott Comer acknowledged that there is no reason that the Defendant 

would retaliate against him. He states: 

Q: I don't understand why it would be a retaliatory discharge, why you would claim that 
it was in your Complaint. No reason that they would have retaliated then. Is that 
correct? 

A: Not that I could think of. 


[Scott Comer deposition, p. 68, 11. 7-11] 


IV. Conclusion 

The Respondent, based upon the record of this proceeding and the foregoing, seeks a 

decision from this Court which affirms the decision ofthe Circuit Court of Fayette County, West 

Virginia, granting summary judgment in the case. 

Respectfully submitted this 4th day of January, 2018. 

PRIORITY AMBULANCE, LLC, a 
domestic limited liability corporation, 

Respondent 

~~ 
W. Va. State Bar #6242 

219 North Court Street 

Fayetteville WV 25840 

Tel.: (304) 574-3291 

Fax.: (304) 574-3292 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


SCOTT COMER, 


Plaintiff belowlPetitioner, 

v. 	 Case No. 17-0725 
Underlying Civil Action No. 16-C-182(B) 
Circuit Court of Fayette County, WV 

PRIORITY AMBULANCE, LLC, a domestic 
Limited liability corporation, 

Defendant belowlRespondent. 

CERTIFICATE OF SERVICE 

COMES now Christopher S. Moorehead, counsel for the Defendant below and 

respondent herein, pursuant to Rules 10(e) and 37 of the Rules of Appellate Procedure, and 

certifies that he has served a true copy of the Summary Response of Respondent on the below 

listed on this the tfJJtday of January, 2018, by depositing the same in the U.S. mail, postage 

prepaid, and addressed as follows: 

Adam D. Taylor, Esq. 

TAYLOR & HINKLE 

United Building - Mezzanine Office 

129 Main Street 

Beckley WV 25801 


~¥~~ 
Counsel for the Defendant below/Respondent 


