
IN THE CIRCUIT COURT OF FAYETTE COUNTY, WEST VIRGINIA 


SCOIT COMER, Plaintiff, 

v. Civil Action No. 16-C-182 
Paul M. Blake, Jr., Judge 

PRIORITY AMBULANCE, LLC, 
a domestic limited liability corporation, Defendant. 

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 

The above styled matter came before the Court upon the filing of a Complaint whereby 

the Plaintiff alleged he was entitled to relief upon the following four (4) counts: Count One) 

Violation Of The West Virginia Human Rights Act; Count Two) Violation Of West Virginia 

Code 23-5A-l et seq.; Count Three) Violation Of West Virginia Public PolicylRetaliatory 

Discharge; and Count Four) Malicious Prosecution l . 

On May 24, 2017, the matter came on for hearing and oral argument upon Defendant's 

Motion For Summary Judgment (hereinafter the "Motion") filed on May 8, 2017. Plaintiff 

appeared in person and by counsel, Adam Taylor, Esq. Defendant appeared by its counsel, 

Christopher Moorehead, Esq. The parties proceeded to orally argue their positions on the 

Motion. At the conclusion ofall argument, counsel was given the opportunity to submit findings 

offact and conc1usions of law in support of their respective positions, and, to date, have done so. 

Having thoroughly considered the record, oral arguments, and written submissions and 

attachments of the parties, the Court is now in a posture, and hereby does, rule upon the Motion. 

I AI the onset of the hearing held on the MOlion, Counl4 of Plaintiffs Complaint was dismissed by the Court 
pursuant 10 the voluntary request and agreement oflhe parties. 
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FACTUAL FINDINGS 

1. 	 Iurisdiction and venue are appropriate and proper in the Circuit Court of Fayette County, 

West Virginia. 

2. 	 The Plaintiff, Scott Comer (hereinafter "Plaintiff"), was hired by, and began employment 

with, the Defendant, Priority Ambulance, LLC (hereinafter "Defendant"), in 2012, 

roughly four and a half (4 ~) years prior to the filing ofthis action. 

3. 	 The Defendant hired the Plaintiff to perform in the capacity ora paramedic. 

4. 	 In the course ofhis employment, the Plaintiff was required to lift, load, and transport 

patients as part of the basic job description and duties of the position to which he was 

hired to perform for the Defendant. 

S. 	 For approximately three (3) years, from the time of his initial employment by the 

Defendant to the date of his alleged injury, the Plaintiff fully perfonned the duties 

required of him by his employer. 

6. 	 The Plaintiff alleges he was injured on or about March 2, 2015. 

7. 	 It is disputed by the parties whether the alleged injury was a work related injury. 

8. 	 The injury is alleged to have been a shoulder injury with diminished range of motion, 

pain and tingling sensations. 

9. 	 At the time of the alleged injury, the Defendant gave the Plaintiff time off from work to 

heal before returning to work. 

10. The Plaintiff took a short time off from work and then returned voluntarily to his regular 

employment position. 
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II. During his time off from work due to the alleged injury, the Plaintiff did not see a 

physician for the injury, nor did he file any workers' compensation claim regarding the 

injury. 

12. The Plaintiff filed no workers' compensation claim related to the injury sustained in 

March 2015, at any time prior to May 2016. 

13. Following his return to work, the Plaintiff worked in his full capacity as a paramedic for 

almost a year until February 2016. 

14. The Defendant was informed in February 2016, that the Plaintiff had re-injured, or 

aggravated the alleged shoulder injury. 

15. In February 2016, the Defendant was provided a physician's order which indicated that 

the Plaintiff was medically restricted to lifting no more than twenty-five (25) pounds 

while working. 

16. In February 2016, in response to the medical restriction, the Defendant provided a third 

person in the ambulance to act as a "lifter" and do the lifting for the Plaintiff. 

17. The Plaintiff was effectively relegated by this accommodation to simply driving the 

ambulance and performing some basic paramedic procedures (e.g. pulse, I.V. 

establishment, etc.). 

18. The Defendant provided the "lifter" accommodation for a period of approximately three 

(3) months. 

19. The Defendant accommodating the Plaintiff with a paid "lifter" resulted in the Defendant 

paying wages for an additional person to work in the ambulance for the period of these 

three (3) months. 
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20. On or about May 20, 2016, the Defendant informed the Plaintiff that they could no longer 

provide the paid "lifter" to perform the job the Plaintiff was originally hired to do. 

21. Shortly after being advised that the Defendant would no longer accommodate the 

Plaintiff with a paid "lifter", the Plaintiff turned in his work equipment and materials and 

left the employer's business location. 

22. The Plaintiff did not perform any work for the Defendant after May 20, 2016, and did not 

return to work after that date. 

23. The Defendant emphatically denies that the Plaintiff was discharged from his 


employment. 


24. There is no letter of termination or other documentation reflecting that the Defendant 

terminated the Plaintiff's employment, nor is there any other witness but the Plaintiff who 

will testify that the Plaintiff was discharged from his employment. 

25. At the time that the Plaintiffleft the Defendant's employment, a workers' compensation 

claim had not previously been filed regarding the Plaintiffs alleged shoulder injury, nor 

was there any pending workers' compensation claim regarding the same. 

26. On or about May 24, 2016, the Plaintiff filed a workers' compensation claim regarding 

his alleged shoulder injury. 

27. Plaintiffs workers' compensation claim was denied as untimely filed in early June 2016. 

28. On June 21 , 2016, the Plaintiff filed the above styled civil action in the Circuit Court of 

Fayette County, West Virginia. 

STANDARD OF REVIEW 

Discovery having been completed, on May 8, 2017, the Defendant, by counsel, filed 

Defendant's Motion For Summary Judgment. 
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Upon a properly filed motion for summary judgment, Rule 56 of the West Virginia Rules 

o/Civil Procedure provides, in relevant part, that "[t]he judgment sought shall be rendered 

forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, 

together with the affidavits, if any, show that there is no genuine issue as to any material fact and 

that the moving party is entitled to a judgment as a matter of law." W. Va. R. Civ. P. 56(c); see 

also Syllabus Point 1, Andrick v. Town of Buckhannon. 187 W.Va. 706,421 S.E.2d 247 (1992); 

Williams v. Precision Coil. Inc., 194 W. Va. 52,459 S.E.2d 329 (1995). "If the moving party 

makes a properly supported motion for summary judgment and can show by affirmative 

evidence that there is no genuine issue of a material fact, the burden ofproduction shifts to the 

nonmoving party who must either (I) rehabilitate the evidence attacked by the moving party, (2) 

produce additional evidence showing the existence of a genuine issue for trial, or (3) submit an 

affidavit explaining why further discovery is necessary as provided in Rule 56(f) of the West 

Virginia Rules of Civil Procedure." Syl. Pt. 3, Williams, 194 W. Va. at 56,459 S.E.2d at 333. 

"The circuit court's function at the summary judgment stage is not 'to weigh the evidence 

and determine the truth ofthe matter but to determine whether there is a genuine issue for trial.' 

Anderson v. Liberty Lobby, inc.. 477 U.S. 242,249, 106 S.Ct. 2505, 2511, 91 L.Ed.2d 202, 212 

(1986)." Williams v. Precision Coil. Inc., 194 W. Va. 52, 59,459 S.E.2d 329, 336 (1995). All 

permissible inferences that may be deduced from the underlying facts must be viewed in the light 

most favorable to the non-moving party. See Maston v. Wagner, 236 W. Va. 488, 498, 781 

S.E.2d 936, 946 (2015) quoting and citing Williams v. Precision Coil. Inc., 194 W.Va. 52,59, 

459 S.E.2d 329, 336 (1995). 
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Regarding summary judgment in employment and discrimination cases, the Williams 

Court reiterated that 

"[c]ourts take special care when considering summary judgment in employment 
and discrimination cases because state of mind, intent, and motives may be crucial 
elements. It does not mean that summary judgment is never appropriate. To the 
contrary, the mere existence of some alleged factual dispute between the parties 
will not defeat an otherwise properly supported motion for summary judgment; 
the requirement is that there be no genuine issue ofmaterial fact. 

Williams, 194 W. Va. at 61, 459 S.E.2d at 338 (citations, quotations, and emphasis omitted). 

Lastly, in considering the evidence and delivering a ruling upon the motion for summary 

judgment, '''the judge must view the evidence presented through the prism of the substantive 

evidentiary burden.'" Williams, 194 W. Va. at 62, 459 S.E.2d at 339, quoting Anderson v. 

libertY Lobby. Inc., 477 U.S. 242, 254, 106 S. Ct. 2505,2513,91 L. Ed. 2d 202,215 (1986). 

With the above standards in mind the Court will now proceed to address each of 

Plaintifrs remaining claims. The counts that survive and must be addressed by this Court are the 

following: Count One- Violation of the West Virginia Human Rights Act, Count Two-

Violation of West Virginia Code 23-5A-l et seq., and Count Three - Violation of West Virginia 

Public PolicylRetaliatory Discharge. The Court will now proceed to address each of these 

claims. 

DISCUSSION AND ANALYSIS OF CLAIMS 

COUNT ONE - VIOLATION OF THE WEST VIRGINIA HUMAN RIGHTS ACT 

The Complain! states that "Defendant, at all times material, was aware of Plaintiffs 

ability alld desire to perform jobs open and available with Defendant" and further states "[a]t all 

times material, Defendant knew or should have known ofPlaintiff's desire to remain employed." 

(emp/zasis added). 
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With regard to Plaintiff s alleged "desire" to perform jobs and "desire" to remain 

employed, Plaintiffs assertions in the Complaint are however inconsistent with the actions taken 

by the Plaintiff at the time that the Plaintiff was told that the Defendant could no longer provide a 

"lifter" in May 2016. 

With regard to Plaintiffs "ability", the West Virginia Human Rights Act, in relevant part, 

provides that "[t]he term 'unlawful discriminatory practices' includes only those practices 

specified in section nine of this article ...." W. Va. Code Ann. § 5-11-3(i) (West). Section nine 

of the West Virginia Human Rights Act, in relevant part, further provides that 

[iJl shall be an unlawful discriminatory practice, unless based upon a bona 
fide occupational qualification, or except where based upon applicable 
security regulations established by the United States or the State of West 
Virginia or its agencies or political subdivisions: (1) For any employer to 
discriminate against an individual with respect to compensation, hire, 
tenure, terms, conditions or privileges of employment if the individual is 
able and competent to perform the services required even if such 
individual is blind or disabled .... 

W. Va. Code Ann. § 5-11-9 (West) (emphasis added). 

The lifting of patients in the course of treatment and transport was part ofthe Plaintiffs 

basic job description as a paramedic employed on an Defendant's ambulance service. The 

Plaintiff himself concedes that he could not perform the required duties of his employment 

without the aid ofa "lifter", which, in tum, required the Defendant to employ an additional 

person to be present every time that the Plaintiff worked. 

Moreover, the Plaintiff provided testimony at his deposition that the only reason he felt 

that he was discharged was due to his work injury. At no time, however, dating back to March 

2015, did the Plaintiff ever seek or file for workers' compensation benefits with the sole 

exception being after the Plaintiff ceased working for the Defendant. Plaintiffs deposition 

testimony also reveals that the Plaintiff was well aware that the deadline for filing a workers' 
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compensation claim for a work related injury was six (6) months from the date of the alleged 

injury, and as such, the Plaintiff was also aware that a claim regarding his alleged March 2015 

injury was no longer viable at the time that the Plaintiff left the Defendant's employment. 

Having drawn all permissible inferences from the underlying facts in the light most 

favorable to the Plaintiff, this Court still FINDS and CONCLUDES that there is no genuine 

issue as to any material fact regarding Count One and as such the Defendant is entitled to a 

judgment as a matter of law. 

COUNT TWO -VIOLA TlON OF WEST VIRGINIA CODE 23-SA-J et seq. 

The Plaintiff alleges that he was discharged from employment due to his attempts to seek 

workers' compensation benefits. 

West Virginia Code, in relevant part, provides, that "[n]o employer shall discriminate in 

any manner against any of his present or former employees because of such present or former 

employee's receipt of or attempt to receive benefits under this chapter." W. Va. Code Ann. § 23

5A-l (West). West Virginia Code. in relevant part, further provides that "[i]t shall be a 

discriminatory practice within the meaning of section one of this article to terminate an injured 

employee while the injured employee is offwork dlle 10 a compensahle injllry within the 

meaning ofarticle four of this chapter and is receiving or is eligihle to receive temporary total 

disahility benefits, unless the injured employee has committed a separate dischargeable offense." 

W. Va. Code Ann. § 23-5A-3 (West). 

West Virginia Code, in relevant part, also provides that 

[t]o entitle any employee . . . to compensation under this chapter . . . the 
application for compensation shall be made on the form or forms prescribed by 
the Insurance Commissioner, and filed with the Insurance Commissioner, private 
carrier or self-insured employer, whichever is applicable, witlt;1l six mOllt/rsfrom 
and after tile itrjllry ... and 'mless filed wit/';II tile sLy; mOlltlls period, the right 
to compensation under this chapter is forever harred, such time limitation being 
hereby declared to be a condition of the right and hence jurisdictional .... 
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W. Va. Code Ann. § 23-4-15 (West) (emp/.asis added). 

In the case at bar, the record and evidence supports that the Plaintiff never made any 

attempt to file, seek or pursue, in any manner, a workers' compensation claim from the time of 

the alleged injury in March 2015, and for the six (6) months immediately following the alleged 

injury, as the Plaintiff never saw a physician regarding the alleged injury during that time. 

Further, the Plaintiff never received workers' compensation benefits herein, nor was there ever 

any attempt to file for workers' compensation benefits for the alleged March 2015 injury until 

after the Plaintiff left the employment of the Defendant. 

While the Plaintiff alleged during deposition testimony that he was asked by the 

Defendant's management not to file a workers' compensation claim in February 2016, the 

Petitioner also acknowledged that he was aware that he had six (6) months from the date of the 

alleged injury to file the claim, and, at that time in February 2016, he was also aware that he was 

well outside the time frame to file a claim on the alleged March 2015 injury. 

Therefore, the allegations related to a violation of West Virginia Code 23-5A-l et seq. 

appear to be a claim for discrimination based upon matters that never occurred. 

Having drawn all pennissible inferences from the underlying facts in the light most 

favorable to the Plaintiff, this Court still FINDS and CONCLUDES that there is no genuine 

issue as to any material fact regarding Count Two and as such the Defendant is entitled to a 

judgment as a matter of law. 

COUNT THREE - VIOLATION OF WEST VIRGINIA PUBLIC POLICYI RETALIATORY 
DISCHARGE 

The Plaintiff alleges that he was discharged from employment due to discrimination 

related to a workers' compensation claim. 
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As this Court found supra, it is contested whether the Plaintiff voluntarily left (quit) his 

job with the Defendant, or whether the Defendant tenninated the Plaintiff. While the evidence 

weighs heavily in favor of Defendant's version of events that the Plaintiff quit in response to the 

Defendant advising that a "lifter" would no longer be provided, it is improper for this Court to 

resolve this question, and its resolution is unnecessary and immaterial to this Court's 

determination that the Defendant is still entitled to judgment as a matter of law based upon 

Plaintiff's inability to establish the other necessary elements of his claim. 

As earlier noted by this Court, deposition testimony in this matter revealed that the 

Plaintiff was well aware and knew he only had six (6) months from the date of the original injury 

to file a workers' compensation claim. At the time that the Plaintiff left his employment, the 

Plaintiff was also clearly aware that it had been in excess of six (6) months from the date of his 

original injury in March 2015, and, as such, he was aware that no viable workers' compensation 

claim existed. 

As this Court also found supra, no attempt to file a workers' compensation claim was 

ever made, benefits were never deemed compensable, and no benefits were ever paid by the 

workers' compensation carrier for the Defendant (Brickstreet). Indeed there wasn't any workers' 

compensation claim ever filed by the Plaintiff from the time of the alleged injury in March 2015, 

up to the time he left the Defendant's employment on or about May 20, 2016. The Plaintiff did 

not actually file a workers' compensation claim regarding the alleged injury sustained in March 

20 t 5, until May 24, 20 t6, after he had already left the employment of the Defendant. and, per his 

deposition testimony, knowing at the time ofthe claim's filing that it was not viable and was 

outside the filing deadline. 

10 




.
. 


The Defendant was also aware that it was outside the time frame for the Plaintiff to file a 

workers' compensation claim regarding the Plaintiffs March 2015 injury, thereby standing in 

stark contrast to any assertion that the Defendant was motivated to tenninate the Plaintiff in 

retaliation for Plaintiffs desire, or intention, to file a workers' compensation claim for benefits 

for the allegedly work related injury. The Plaintiff also asserted during his deposition testimony 

that he knew of no reason that the Defendant would retaliate against him. 

Fundamentally, the failure, and later, the inability, to file a workers' compensation claim 

regarding the alleged injury sustained in March 2015, while the Plaintiff was employed by the 

Defendant, is directly related to the inactions of the Plaintiff, rather than any actions taken on the 

part ofthe Defendant. 

In the case at bar, the Plaintiff is simply unable to meet the substantive evidentiary 

burden to show that: 1) the Defendant discriminated against the Plaintiff upon the basis put forth 

by the Plaintiff; 2) the Defendant's actions were "motivated by issues in violation of the 

substantial public policy of the State of West Virginia," or 3) the "Defendant's conduct was 

malicious and in reckless disregard of Plaintiff's state protected rights." 

Having drawn all pennissible inferences from the underlying facts in the light most 

favorable to the Plaintiff, this Court still FINDS and CONCLUDES that there is no genuine 

issue as to any material fact regarding Count Three and as such the Defendant is entitled to a 

judgment as a matter oflaw. 

CONCLUSION OF LAW 

Accordingly, based upon all of the foregoing findings of fact, the Court CONCLUDES 

as a matter of law, that Defendant, Priority Ambulance, LLC, is entitled to summary judgment 

upon Count One, Count Two, and Count Three ofPlaintifrs Complaint as there are no 
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genuine issues for trial and as such, summary judgment for the Defendant, Priority Ambulance, 

LLC, is both appropriate and warranted. 

NOW, THEREFORE, based upon all of the foregoing, the Court is of the opinion to, 

and hereby does, GRANT Defendant's Motion For Summary Judgment. 

This is a FINAL ORDER. The Clerk of this Court is directed to remove this matter from 

the Court's active docket. The objections and exceptions of the parties as to aU adverse rulings 

are noted and preserved for purposes of appeal. 

The Clerk of this Court is directed to send attest copies of this Order Granting 

Defendant'S Motioll For Summary Judgment to: Christopher Moorehead, Esq., 219 Court 

Street, Fayetteville, WV 25840; and Adam D. Taylor, Esq., United Building-Mezzanine Office, 

129 Main Street, Beckley, v,rv 25801. 

ENTERED this ~ay of July 2017. 

PAUL M. BLAKE. JR. 
JUDGE 

Paul M. Blake, Jr., Judge 
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