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STATEMENT OF THE CASE 

On May 12,2016, Masontown Police Officer Hoefler and Officer Stemple executed an 

initial traffic stop on the Defendant Tommy Ray Lewis for the offense of Speeding in 

Masontown, West Virginia. During the stop, the officers smelled the odor of marijuana and 

observed marijuana debris, or "shake", in the cab of the truck. The Officers proceeded to search 

the Defendant's truck. During the search officers recovered a loaded firearm and ammunition 

which was located under the driver's seat (no concealed weapons permit), two (2) large 

individual baggies of marijuana (approximately 2 ounces), a digital weighing scale, five (5) 

Flexeril pills with no prescription, Suboxone with no prescription, empty baggies, three (3) 

snorting tubes, two (2) marijuana pipes, and $182.00 in U.S. currency. In addition, the firearm 

recovered by the officers is not registered to the Defendant. The firearm is registered to a Cindy 

Green who the Defendant did not indicate he knew nor have her permission to possess. In fact, 

the Defendant claimed and confirmed to the Officers the firearm was not his. After the initiation 

of the proceedings, the Defendant requested the firearm be returned to him. Defendant was 

informed that the firearm would not be returned to him as he was not the rightful owner, and it 

was being investigated as a stolen firearm. Two (2) citations were written by the Officers: one 

(1) for the offenses of Speeding and Possession of Marijuana less than 15 grams; and One (1) for 

the offenses ofNo Insurance and Possession of Drug Paraphernalia, with a notice to appear 

within 10 days in Municipal Court. Pursuant to long standing precedent and Regional Jail fee 

requirements, the City Council of Masontown does not authorize sentences of incarceration to be 

imposed in Municipal Court proceedings. Therefore, any criminal cases charged in the 

Municipal Court are only subject to a fine consistent with the correlating prescribed fines in the 

West Virginia Code. After discussing the matter, the Officers decided to file a criminal 

complaint in the Magistrate Court of Preston County later the same day charging Possession of a 
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Controlled Substance, Carrying a Concealed Deadly Weapon without a permit, No insurance, 

and Speeding in order to have the option of requesting a sentence of incarceration. The two (2) 

original citations remained pending in the Masontown Municipal Court. Defendant's Counsel 

subsequently filed notice of a "not guilty" plea on behalf of the Defendant by mail on May 25, 

2016 in the Municipal Court of Masontown; as well as numerous additional motions including 

Motion to Dismiss; Request for Discovery; Motion for Jury Trial; Motion to Return Money; and 

Motion to Dismiss Paraphernalia Charges. 

On June 8, 2016 the Assistant Prosecuting Attorney moved to dismiss the complaint filed 

in the Preston County Magistrate Court. It appears from the pleadings the Assistant Prosecutor 

believed some confusion existed regarding both felony and misdemeanor charges due to the case 

numbers in the Motion to Dismiss including both an "F" number and an "M" number; whereas 

the face and content of the complaint only contained descriptions for misdemeanor 

offenses. The Assistant Prosecutor's grounds for dismissal stated "The State upon reviewing the 

complaints in the alleged felony matter and a portion of the misdemeanor matter does not believe 

it can proceed with prosecution of the complaints in their current form." The dismissal was 

granted by the Magistrate, without prejUdice, on June 8, 2016. After the charges in Magistrate 

Court were dismissed, the Officers chose not to seek the incarceration option by refiling the 

charges in Magistrate Court; but rather elected to proceed with the charges in MasontO\vn 

Municipal Court to seek only a fine. 

In late November 2016, numerous calls were made to the Town of Masontown by 

Defendant's Counsel demanding the citations in Masontown be dismissed. Counsel for 

Masontown informed Defendant's Counsel that the proceedings would not be dismissed, and a 
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criminal complaint would be filed in Municipal Court as required by Rule 7(c) to accommodate 

her client's request for a jury trial. 

Pursuant to Rule 7 (c) of the Rules of Criminal Procedure and Defendant's request for a 

jury trial, Officer Hoefler filed a criminal complaint in Municipal Court on February 10,2017 

regarding the two (2) original citations from May 12,2016. Said complaint was properly filed 

within the required one (1) year from the date of the offense, and a warrant was issued by the 

Municipal Judge/Mayor of Masontown. The Officers attempted to serve the Defendant with the 

warrant numerous times; however, Defendant evaded service of the warrant. Defendant called 

the Masontown Town Hall several times directing the Officers to call his Counsel. Officers 

responded by stating they had a warrant charging him with offenses in Masontown, and would 

continue their attempts to serve the warrant on the Defendant. In May 2017 Defendant filed a 

Writ ofProhibition in the Circuit Court ofPreston County requesting the Circuit Court to 

prohibit the Town of Masontown from pursuing the charges. Counsel for Masontown filed 

responses and made arguments before the court at the hearing. Judge Miller denied the 

Defendant's Writ of Prohibition. This appeal ensued by the Defendant. 

PRESENT STATUS OF CASE 

The criminal proceedings in Masontown Municipal Court have been stayed by order of the 

Circuit Court ofPreston County pending the outcome of the Petitioner's appeal of the Circuit 

Court's Order Denying the Writ of Prohibition. 

STATEMENT REGARDING ORAL ARGUMENT 

Counsel believes the facts and law presented in these briefs are sufficient to address the issues 

on appeal. Therefore, oral argument is not necessary and a memorandum decision affirming the 

Circuit Court's ruling is proper. 
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ARGUMENT 


I. 	 MASONTOWN HAS PROPER JURISDICTION OVER THESE CRIMINAL 
MATTERS 

A. Town ofMasontown has expressly incorporated the same language and 

identifying numbers ofthe West Virginia Code in its ordinances. 

The Town of Masontown has properly enacted ordinances with are contained in the 

Town's book of ordinances. The book of ordinances specifically describes, adopts and 

authorizes the Town of Masontown to prosecute and penalize criminal offenses consistent with 

language prescribed for the same misdemeanor offenses contained in the West Virginia Code; 

with the exception that no incarceration may be imposed for any offense. The Town of 

Masontown has not created separate code sections for its criminal ordinances, but rather 

identifies the offenses by the same numeric indicators as the West Virginia Code. While the 

Masontown criminal complaint does allege the offenses as violations of the State of West 

Virginia, the complaint is properly filed in the Municipal Court ofMasontown, and the Town of 

Masontown has made clear to the Defendant the Masontown ordinance violations were separate 

and distinct from the West Virginia Code due to the restrictive and limited nature of the penalties 

being only fines with no possibility of incarceration available in the Masontown 

court. Defendant was notified and fully aware that the Masontown ordinances for misdemeanors 

do not permit incarceration. The Municipal Judge/Mayor expressly informed the Defendant of 

this ract at his arraignment. The Officers also informed the Defendant of the distinction between 

the West Virginia Code and the limitations of the ordinance penalties at the time the citations 

were issued. This fact is further supported by the Officers seeking West Virginia Code charges 

in Magistrate Court for the purpose ofutilizing the statutory West Virginia Code penalties of 

7 



incarceration. Ultimately, the Officers chose to adhere to the Town of Masontown ordinances to 

pursue the charges in Municipal Court. 

The Court in State v Eden 256 S.E.2d 868 (1979) explained in "West Virginia where a 

warrant is for an offense ofwhich a Justice of the Peace has jurisdiction to try and pronounce 

judgement, the warrant is treated as an indictment or presentment and must charge the offense 

with the same particularity as the presentment or indictment." p. 878 It has long been held that 

"an indictment or warrant for a statutory offense is sufficient if, in charging the offense, it 

substantially follows the language of the statute, fully informs the accused of the particular 

offense with which he is charged and enables the court to determine the statute on which the 

charge is based ....The purpose of these requirements is to insure that the accused is protected 

from the capricious acts of public officials and from surprise at trial by being called on to defend 

against a charge of which he was unaware; ... to permit an accused to prepare his defense and to 

preclude a subsequent prosecution for the same offense." p. 878. The Court in Eden upheld the 

lower court's ruling regarding the sufficiency oflanguage of the charging instrument in the 

municipality. 

Based on the fact that the Town ofMasontown has adopted and incorporated the 

language of the West Virginia Code in its ordinances, the Town of Masontown has proper 

jurisdiction to preside over these matters; and the language consistent with the correlating West 

Virginia Code sections are clearly sufficient to inform the Defendant of the nature of the charges, 

prepare for his defense and protect the Defendant from any capricious acts of any public official 

in the Town of Masontown, West Virginia. 

Additionally, since the Defendant is not subject to any incarceration penalties in the 

.Mu..'1icipal Court contra.ry to the prescribed statutory penalties for the same offenses, he is not 
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entitled to a jury trial in this matter. "If the judge signifies in advance of trial that the matter is 

exclusively administrative, such as a parking fine, and that notwithstanding provisions in the 

ordinance which permits ajail sentence, he will under no condition impose one, then the trial 

may proceed without ajury." Champ v McGhee 270 S.E.2d 445 (1980). "We do not require jury 

trials for every misdemeanor but only for those crimes which carry the possibility of any 

incarceration. If a jury trial were required for every misdemeanor under a literal reading of the 

Constitution, the validity of a 50 cent parking violation could conceivably be an issue to be 

determined by twelve jurors. In refusing to find an absolute right to a jury trial for all crimes and 

misdemeanors, we recognize that there is a significant difference between a fine and 

imprisonment." Champ p. 448 

B. The original jurisdiction statue in West Virginia Code §50-5-7 does not apply to 

the concurrent jurisdiction relationship between Magistrate Courts and Municipal Courts. 

The Defendant misconstrues the intent ofthe original jurisdiction statute contained in 

West Virginia Code §50-5-7. This statute specifically relates to the concurrent jurisdiction issue 

between Circuit Court and Magistrate court as it relates to original jurisdiction. The history of 

such is that lesser offenses may be better heard by a court of the common people, and Circuit 

Court and Magistrate Court have distinctly different Rules of Criminal Procedure. The 

opportunity for original jurisdiction to remain with a Magistrate court having less restrictive 

rules, and being a court of common people may provide a beneficial forum to a Defendant 

regarding matters of lesser concern to the public. 

In comparison, the Municipal Courts follow the Rules of Criminal Procedure for 

Magistrate Courts, as Municipal Courts are also intended to be a court of the common people. 

Therefore, the argument by Defendant does not present the same circumstances as outlined in 
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§50-5-12. The Supreme Court of Appeals in Champ v McGhee makes reference to this by 

stating "The Court recognizes that frequently serious misdemeanors are handled by the 

municipal courts; however, there is always concurrent jurisdiction for these offenses in the State 

magistrate courts. Since the State Constitution provides for ajury of six in magistrate court, and 

further provides the funds for paying jurors in magistrate court, the city constabularies can elect 

to secure a State warrant and prosecute in magistrate court where there is appropriate machinery 

for securing a jury." The Court in Scott v McGhee 324 S.E.2d 719 (1984) reiterates that 

"municipal authorities could elect to bring criminal charges under municipal ordinance or state 

statute." In Scott, the Court acknowledged that the observance of concurrent jurisdiction in 

magistrate and local authorities is such that original jurisdiction is irrelevant. Where proceedings 

were initiated in municipal court, a judge or police officer can elect to secure state charges in 

magistrate court. Such a decision is expressly an election by the Town, not an election by the 

Defendant. Therefore, the concurrent jurisdiction argument made by the Defendant regarding 

§50-5-1 and its applicability to Municipal court is misconstrued. Municipal court is not 

referenced in §50-5-1; the relevant case law does not support such an argument; and due to the 

same Rules of Criminal Procedure and "common people" court status being present, an original 

jurisdiction assertion is not a right of the defendant nor made expressly available by any statute 

or rules ofprocedure in this circumstance. Therefore, jurisdiction remains with whichever court 

the Municipal Judge and/or police have elected. In this case, jurisdiction has been properly 

elected and maintained in the Municipal Court of Masontown. 

II. 	 THE CIRCUIT COURT DID NOT ERR IN ITS DENIAL OF THE WRIT OF 
PROHIBITION. 
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Municipal Courts are subject to the Rules of Criminal Procedure for Magistrate Courts 

and the West Virginia Code related to Magistrate Courts. West Virginia Code §61-11-9 states 

"A prosecution for a misdemeanor shall be commenced within one year after the offense was 

committed." This statute outlines the "statute of limitations" in which the State has to charge a 

misdemeanor case. (*Also, see West Virginia Code §62-9-1 et al Forms ofIndictments which 

give examples of presentments including the language "and within one year of the finding of this 

indictment..." to illustrate that a misdemeanor offense must be cltarged within one year of the 

date of the offense.) The Town of Masontown properly charged the Defendant by criminal 

complaint on January 10, 2017 within the one (1) year statute of limitations for misdemeanors 

for offenses occurring on May 12,2016 pursuant to West Virginia Code §61-11-9. Originally, 

the Defendant was given two (2) citations at the scene. The Defendant then entered a plea ofnot 

~ by mail through his Counsel. Pursuant to Rule 7(c) of the Rules of Criminal Procedure for 

Magistrate Courts, once a plea of not guilty has been entered by the Defendant, a complaint must 

be filed at or prior to trial which complies with the probable cause requirements ofRule 4 

(execution of the warrant) and an initial appearance conducted pursuant to the procedures set 

forth in Rule 5 (initial appearance after execution of warrant) of these rules. Rule 3 expressly 

states that if the Magistrate finds probable cause in the complaint, tlte complaint becomes tlte 

cltarging instrument initiating a criminal proceeding. The Town ofMasontown properly filed 

a criminal complaint on January 10, 2017, and a criminal warrant issued on that date officially 

commencing the prosecution and initiating the criminal proceedings in this matter. 

Next, West Virginia Code §62-3-21 states that after presentment ofa misdemeanor 

offense, the Defendant shall be tried within three regular terms of court, which does not include 

the term in wbich the indictmentlpresent.1l1ent was found. This is commonly known as the "three 
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tenn rule" in Circuit Court. While this code section refers to the procedures in Circuit Court, the 

Court in Stiltner v Harshbarger 296 S.B. 2d 861 (1982) acknowledged the need to establish 

specific procedure for Magistrate Court, and held that a criminal trial in Magistrate Court must 

be commenced within one (1) year ofthe issuance ofthe criminal warrant unless other 

exceptions apply for the postponement of the criminal trial. The Town of Masontown is in 

compliance with the applicable time frames for the trial of this matter, as the criminal complaint 

was filed and the criminal warrant was issued on January 10,2017. However, the warrant was 

not served on Defendant until June 17,2017 by order of the Circuit Court. Therefore, prior to 

the Stay of Execution entered by the Circuit Court pending this appeal, the Town of Masontown 

had until June 18,2018 to commence the trial in this matter (*the day of service is not included 

in the one (1) year time frame for commencing a trial). To the extent that the Defendant appears 

to allege the trial should have been conducted within one (1) year of the date of the issuance of 

the original citation, he is incorrect. No criminal warrant was issued pursuant to said citations in 

Masontown Municipal Court prior to January 10, 2017. The West Virginia Code and Rule 3 of 

the Rules of Criminal Procedure for Magistrate Courts are very clear that the triggering date for 

commencing a trial is the criminal complaint and issuance ofthe criminal warrant which 

occurred on January 10, 2017; and further pursuant to Rule 7 stating a criminal complaint "must 

be filed" to commence the criminal prosecution after a Defendant enters a not guilty plea to a 

citation (Rule 7 and Rule 8 which is applicable to any misdemeanor offense for which a citation 

is authorized in West Virginia Code §61-1-5a). In fact, the Defendant, by his Counsel, has 

confinned this rule by alleging in his Motion to Dismiss Citations filed on May 25, 2016 that 

"the Defendant is currently dealing with charges for the same date in Magistrate Court and the 

therefore, the citations set fort.h herein are invalid"; thus aclcl10wledging the superseding nature 
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ofa criminal complaint. Defendant is therefore alleging the citations are invalid for one purpose 

that benefits the Defendant, but then valid when it benefits the Defendant for another purpose. 

The aforementioned Magistrate Court complaint was dismissed without prejudice on June 8, 

2016, and a subsequent Masontown Municipal Court criminal complaint was filed on January 

10,2017. All the while the original two (2) citations in the Municipal Court of Masontown 

remained pending. If the Defendant would have desired to enter a guilty plea to the citations, or 

enter into a plea agreement with the Town of Masontown based on the citations, the citation 

would have been sufficient for him to do so pursuant to Rule 7(b) without a subsequent criminal 

complaint being necessary. Furthermore, had the Masontown Municipal criminal complaint and 

corresponding warrant been filed after May 12,2017, the statute of limitations for prosecuting 

the Defendant would have run. However, neither scenarios exist in this case; therefore, there is 

absolutely no support in the West Virginia Code or applicable Rules of Criminal Procedure in 

Magistrate Court for a dismissal in this matter. 

Additionally, the Defendant has actively, intentionally and continually evaded the Town 

of Masontown's attempts to serve the criminal warrant in this matter. Service was attempted at 

least four (4) times on the Defendant since the issuance of the criminal warrant on January 10, 

2017. Each time the Defendant subsequently called the Town Hall and spoke with Masontown 

Police officers who have informed him to self-report to the Town ofMasontown to be served 

[Rules for Criminal Procedure for Magistrate Courts Rule 4 (d)(3)] and arraigned [Rule 

5]. Defendant expressly stated he would not do so and directed Officers to call his attorney. Due 

to the Defendant's intentional avoidance of the service of the warrant, a hearing date could not 

be set in Masontown Municipal Court until the warrant was served and the Defendant was 

properly arraigned. State 11 namron 576 S.E.2d 253 (2002) (holding that tllree-tenn rule is not 
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violated where Defendant has not been arraigned). Therefore, although the Town ofMasontown 

is well within its time limits to conduct the Defendant's trial in this matter, good cause existed 

for the delay in scheduling the Defendant's trial. The Defendant's case would have remained 

pending until the proper service of the warrant was executed, and the arraignment of the 

Defendant was conducted on the Masontown Municipal criminal complaint. Subsequently, at 

the hearing on the Writ of Prohibition the Circuit Court ordered the Defendant to appear in the 

Municipal Court ofMasontown on that day to be served with the warrant and be properly 

arraigned in the Municipal Court. The Defendant did so, and a pretrial hearing date was set in 

the Masontown Municipal Court. Therefore, the requirements were met to move forward with 

the proceedings in Masontown, and the Defendant's speedy trial time frame began upon the 

service of the warrant and arraignment of the Defendant. However, after the Defendant's 

arraignment in Masontown, the Defendant requested the Circuit Court for a stay ofall 

proceedings pending his appeal. This motion was granted by the Circuit Court ofPreston 

County, and the proceedings in the Municipal Court ofMasontown have been stayed. 

CONCLUSION AND PRAYER 

In summary, the Town of Masontown is in complete compliance with all applicable 

Rules and West Virginia Code: The offenses occurred on May 12,2016. Two (2) citations were 

written with a notice to appear within 10 days. Defendant's Counsel filed a notice of a "not 

guilty" plea on behalf of the Defendant by mail on May 25, 2016. A criminal complaint was 

filed in the Municipal Court of Masontown on January 10,2017 pursuant to Rule 7(c) 

commencing the prosecution within the required one (1) year statute of limitations. 

It appears the Defendant is attempting to coerce and exhaust the Town ofMasontown 

into simply succumbing to his request. By continuing with issues that do not require a jury trial, 
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nor have any possibility of incarceration based on the Masontown ordinance and policy 

procedures, the exact circumstances noted in Champ v McGhee the Court was trying to prevent 

are in fact occurring: "the validity of a 50 cent parking violation could conceivable be an issue to 

be detennined by twelve jurors." Moreover, given the fact the Defendant has been infonned no 

incarceration can be imposed in this matter, it is questionable as to whether the Defendant is 

eligible to continue representation by the Public Defender's office. This matter has turned into a 

personal battle for some unknown reason by Defendant's Counsel over offenses that are simply 

fines. It appears the Defendant and his Counsel believe persistence in continuing to bring 

objections will result in the Town ofMasontown simply giving in to such requests. Ifso, the 

Defendant is incorrect as to the expected result of his behavior. The Defendant also has included 

in its Appendix orders that were prepared by Defendant's Counsel that are unsigned and the 

Circuit Court ofPreston County declined to acknowledge or enter. It is unclear why these are 

listed as exhibits as they are not legitimate orders, motions or other pleadings; and should not be 

deemed to have any weight or credibility whatsoever. 

WHEREFORE, the Respondent prays this Court to DENY the Petitioner's appeal, and 

AFFIRM the ruling of the Circuit Court of Preston County, West Virginia. 

ResQectfully submitted, 

./ 
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foregoing "RESPONSE BRIEF ON BEHALF OF RESPONDENT MUNICIPALITY OF 

MASONTOWN; MASONTOWN POLICE DEPARTMENT" to the Counsel of record by U.S. 
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