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I. STATKMENT OF THE CASE 


A. Factual Background 

Petitioner1 has :Q..led approximately 600 lawsuits in West Virginia and has never once 

sought to bring its claims in arbitration. App. 730-754.. 1ms is because Petitioner is a debt 

holding entity and the only reason it exists is to purchase debt for pennies on the dollar and then 

sue West Virginians. In short;-Petitioner has been an active, even hy,per,:!-ctive, litigant in West 

Virginia Courts for years as evidence by hundreds of lawsuit. App. 730-754. In the face of a 

consumer finally bringing an adverse claim against it in the same courts it's been so happy to 

. 
use, Petitioner is now desperately seeking to abandon the West Virginia Court system that it 

repeatedly, regularly, and intentionally utilizes. ld. The problem in this case is that Petitioner 

failed to prove with any compete~t evidence that an agreement to arbitrate ever existed between 

the Respondent and 'anyone, much less Petitioner; and that even if such an agreement ever 

existed, Petitioner waived any purported right to force arbitration. 

1ms Court should note how the "Factual Background" of the Petitioner, located at 

paragraph ITCA), is argumentative and grossly misstates the record in that it repeatedly 

mis.represents that a contract to arbitrate exists between the parties. As the Circuit Court found, 

and the record supports, the -Petitioner debt purchaser failed to meet its evidentiary burden to 

prove that a contract to arbitrate ever existed between the parties. App. 845-866.2 In fact, 

Petitioner's evidence of an arbitration agreement was specifically found not to be credible. as the 

affidavits and documents provided by this debt purchaser were inaccurate and suffered from all 

ofthe following deficiencies: 

-The affidavit 6f Jodi Anderson misrepresented the existence of an "original credit 
.' application." No actual "original credit application" was ever produced by Petitioner. 

1 Atlantic Credit and Finance Special Finance Unit, LLC. 
2 All references to the Appendix shall be set forth as "App. _," 



App. 1012 (petitioner's affiant misrepresented that this document was Respondent's 
credit application.) 

-A cursory review of the purported credit application of Respondent reveals that it 
is in no way the application for credit of anyone, much less the Respondent, as it 
contains inexplicable' content including . the following text which was never 
explained by Petitioner: 

CHF001 0000048534 
CHF002 0000000098 
CHF003 -999999984 
CHF004 -999999984 
CHF005 0000000001 
CHF006 0000000008 . 
CHF007 -999999984 
CHF008 -999999984 
CHF009 -999999984 
CHFOIO -999999984 
CHFOll -999999984 

-The application for credit relied upon by Petitioner is dated after the alleged 
transaction between the parties. This is proof-positive that the document attached by 
Petitioner, and sworn to be :Mr. Stacy's credit application, could not have been an 
application for credit. 

-Petitioner's "Bill of Sale" states that it purchased 'Receivables' and fails to establish 
that Petitioner purchased any contractual rights. and terms in addition to the right to 
receive payments, including the right to compel arbitration. App. 6. 

App. 6, 847-849, and 1012. 

In summary, the Petitioner debt purchaser faileqto prove that the parties ever agreed to 

ail arbitration agreement, failed to prove that Respondent was ever provided or shown a copy of 

the agreement, and failed to prove that Respondent ever agreed to arbitrate his claims. ld. at 

847-866. Petitioner also. provided no evidence that it purchased from the original creditor any 

contractual right to arbitrate; App. 849, ~36. 

'I'b.@ Circuit Court held two hearings, considered the evidence, and made factual findings 

that Petitioner failed to meet its bprden to prove an enforceable ar~itrati9n agreement existed 

between the parties. App. 847-849,927,969. More specifically, the Circuit Court made all of 

Page 2 0/40 



the following detailed factual [mdings recognizing the failures to prove the existence of an 

arbitration agreement: 

~Whatever the document provided to the Court by Atlantic is, it is clear that 
Exhibit 1 is not an "Application by Courtney R. Stacy for Care Credit Account" 
but is instead a computer generated document of origins that have not. been 
explained by the Movant, Atlantic. 

-The purported true and acc:urate copy of an Application by Courtney R. Stacy for 
Care Credit Account affidavit .does not. contain any electronic signatures or actual 
signab,u-es. 

-Aside from the obvious fact that Exhibit 1 is not a credit application, Atlantic 
provided no explanation for the fact that the charges on the account occurred 
prior to the date of the alleged application for the account.· [Exhibit A to 
Atlantic's Memorandum; Exhibit·1 to Affidavit of Jodi Anderson]. (emphasis 
added). 

-Synchrony's affidavit does not cite to any evidence of a mailing being sent to 
Mr. Stacy. 

-Synchrony's affidavit and attached exhibits do not indicate any mailings or 
telephone calls being placed to Mr. Stacy. 

-Synchrony's affiant has no personal knowle~ge of any communications or 
interactions with Mr. Stacy. 

-Synchrony has not provided any records or witnesses proving that it had any 
communication, either written or oral, with Mr. Stacy, besides monthly 
statements. 

-Synchrony's affidavit does not prove that any credit card agreement governing 
the account was ever mailed to Mr. Stacy. 

-Atlantic has not proven that it has a valid enforceable arbitration agreement. 

App. 847-849. 

. After recognizing the failure of Petitioner to meet its initial burden proving an arbitration 

·agreement, the Circuit Court addressed whether or not Petitioner presented evidence that it 
... 

purchased not only the right to collect a debt, but also other ancillary rights contained Within the 

alleged contract. On this point, the Circuit Court specifically noted that "Atlantic's 'Bill of Sale.' 
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states that it purchased 'the Receivables' and says nothing regarding additional contractual rights 

and terms. [Exhibit A to Atlantic's Memo; Exhibit 4 to Affidavit of Jodi Anderson]." App.49, 

~36. The fact that Petitioner failed to meet its burden in proving that an arbitration ag:reement 

existed between the parties was not the only basis for rejecting the motion to compel arbitration. 

The Circuit Court went on to address the issue of waiver of any purported arbitration 

rights. App. 860-864. ~~ 90-114. Petitioner debt purchaser filed nearly six hundred lawsuits in 

the State of West Virginia. App. 730-754. Petitioner is a debt holding entity that purchases debt 

with the sole Pt!IPose of suing consumers. So, not only did Petitioner sue the Respondent, but it 

also repeatedly sues hundreds of West Virginia consumers for alleged debts. ld. The fact that 

this debt is purchased with the sole intent to sue hundreds of consumers is critical in evaluating 

waiver of any purported contract. Also critical in evaluating waiver, is J;ecognizing the fact that 

Petitioner litigated this case for eight months pp.or to filing its motion to compel arbitration on 

September 13,2016. App. 342. Petitioner initiated this lawsuit on January 4, 2016,.participated 

in class action discovery, filed a responsive pleading that failed to mention arbitration, issued its 

discovery to ~espondent, . and delayed eight months before filing its motion to compel· 

arbitration... Furthermore, the very existence of this debt holding entity is predicated upon a plan 

and intention to sue consumers. Seeking arbitration after filing hundreds of lawsuits is clearly 

inconsistent with any intention to arbitrate. App 730-754. Either way, the actual facts and 

history in this case support that Petitioner failed to prove an arbitration agreement exists and also 

failed to preserve any rights it may have had to arbitrate. 

-
B. Procedural Background 

~ough small portions of Petitioner's Procedural Background are technically correct, it 

fails to acknowledge the eight months of litigation Petitioner forced Respondent to engage in all 
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subsequent to being put on notice of a counterclaim. Petitioner also fails to acknowledge its own 

failure to assert arbitration .in its Answer filed on February 4, 2016. App. at 33-41. Finally, 

Petitioner ignores how it failed to, at any point prior to filing its motion to compel arbitration, 

identify arbitration as a potential defense to this matter. App. at 33-41. 

The Petitioner debt purchaser waited eight and a half months, a full 260 days, since filing 

its original lawsuit ill this matter, before filing any motion to compel arbitration. App 342. 

Petitioner's Procedural Background diminishes the near year of litigation activity in this case 

including initiating a lawsuit, answering a counterclaim, issuing its own discovery to 

Respondent, engaging in class discovery involving thousands of documents, participating in 

multiple hearings in West Virginia Circuit Court, and Petitioner's hiring three law :firms through 

the course of this period. The actual procedural posture of this case reveals that Petitioner 

simply decided after nearly a year of litigation to change law firms and employ a different tactic. 

ll. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is unnecessary in this matter because ''the facts and legal arguments are 

adequately presented" in the appellate briefing pursuant to Rule 18 of the West Virginia Rules of 

Appellate Procedure. 

ID. SUMMARY OF ARGUMENT 

The Petitioner debt purchaser in this case failed to prove the existence of a valid and 

enforceable contract to arbitrate, which, is fatal to the entirety of its arguments. Instead of 

properly proving the existence of an enforceable arbitration agreement, P~titioner attempted to 

meets its evidentiary burden with incomplete affidavits and noticeably flawed documents. In 

fact, at least one of these documents, the "credit application," was misrepresented to the Circuit 
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Court. Petitioner's Appeal should also be rejected because this debt purchaser never produced 

evidence that it purchased ancillary rights contained within an alleged contract to arbitrate. 

In addition to failing to prove an agreement to arbitrate, Petitioner also waived any 

potential rights to seek arbitration. Only after litigating a class action for eight months, failing to 

mention arbitration in its Answer, issuing its own discovery requests, producing thousands of 

documents, and hiring three different law firms, did Petitioner ever utter the word "arbitration." 

Petitioner showed an intentional desire to present its legal issues and claims in West Virginia 

Circuit Court. Finally, it should be noted how the very existence of this debt purchasing entity is 

predicated on a plan and intent to sue hundreds of individuals in the West Virginia court system, 

again reflecting the absolute intent to publicly litigate its claims. The Appeal should be denied. 

IV. ARGUMENT 

A. 	 Petitioner Failed to Prove the Existence of a Valid and Enforceable Agreement 
to Arbitrate Between the Parties 

Basic and fundamental notions of contract formulation apply when a party seeks to 

enforce an arbitration agreement. "[A]rbitration is a I1?-8.tter of contract and a party cannot be 

required to submit to arbitration any dispute which he has not agreed so to submit." United 

Steelworkers of Am. ·v. Warrior & Gulf Nav. Co., 3"63 U.S. 574, 582, 80 S. Ct. 1347, 1353, 

(1960). See also Lawson v. Life of the S. Ins. Co., 648 F.3d 1166, 1170 (11th Cir.2011) 

("[A]rbitration is a matter of contract [and] the FAA's strong pro arbitration policy only applies 

to disputes that the parties have agreed to arbitrate.") (internal quotations omitted); Applied 

Energetics,· Inc. v. NewOak Capital Markets, LLC, 645 F.3d 522, 526 (2d Cir. 2011) (''while 

doubts concerning the scope of an arbitration clause should be resolved in favor of arbitration, 

the [FAA's] presumption does not apply to disputes concerning whether an agreement to 

arbitrate has been made.")(emphasis added). "[T]o be valid, .. an arbitration agreement must 
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conform to the rules governIDg contracts, generally .... [T]he subject Arbitration Agreement must 

have (1) competent parties; (2) legal subject matter; (3) valuable consideration; and (4) mutual 

assent.. .. Absent anyone of these elements, the Arbitration Agreement is invalid." State ex reI. 

U-Haul Co. of W Virginia v. Zakaib, 232 W. Va. 432, 439, 752 S.E.2d 586, 593 (2013) citing 

State ex reI. AMFM, LLC v. King, 230 W.Va. 471740 S.E.2d 66 (2013). 

There is no dispute that the burden to prove the existence of a valid and enforceable 

agreement to arbitrate between the parties belongs to the Petitioner. See, e.g., Mendez v. Puerto 

Rican Int'l Companies, Inc., 553 F.3d 709 (3d Cir. 2009) (denying employer's motion to stay 

action pending ar~itration as t~ forty-one employee plaintiffs when employer failed to produce 

evidence they had agreed to arbitration); Gelow v. Cent. Pac. Mortg. Corp., 560 F. Supp. 2d 972, 

978 (E.D. Cal. 2008) ("The party seeking to enforce an arbitration agreement bears the burden of 

showing that the agreement exists and that its terms bind the other party."); Spaces, Inc. v. RPC 

Software, Inc .., 2007 WL. 675505 (D. Kan. Mar. 1, 2007) (party seeking to compel arbitration 

"bears the initial summary-judgment-like burden of establishing that it is entitled to 

arbitration"; competing affidavits on issue of whether parties, agreed to arbitration created a 

genuin~ issue of material fact) (emphasis added); Newman v. Hooters ofAm., Inc., 2006 WL 

1793541, at *2 (M.D. Fia June 28, 2006) ("Under Defendant's reasoning, ·if Plaintiff began 

worJ?ng, then she must have executed an Arbitration Agreement. This Court will not rely on 

'if, then' scenarios and reverse factual inferences to establish the existence of a contract.") 

(emphasis added); Michelle's Diamond v. Remington Fin. Grp., 2008 WL· 4951032, at *6 (Cal. 

Ct. App. Nov. 20, 2008) ("[D]efendan,ts have. failed to meet their burden of demonstrating 

the existence of an enforceable arbitration agreement. Consequently, plaintiffs' burden to 

establish a defense to arbitration did not arise.") (emphasis added);· Siopes v. Kaiser Found 
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Health Plan, Inc., 312 P.3d 869,881 (Haw. 2013) ("The burden was on Kaiser, as the party 

moving to compel arbitration, to demonstrate that Michael mutually assented to the arbitration 

agreement."); NCO Portfolio Mgmt. Inc. v. Gougisha, 985 So. 2d 731 (La. Ct. App. 2008) . 

(denying petition to confirm arbitration awards against alleged debtors on grounds that unsigned, 

generic, "barely legible" copies of arbitration agreements without any supporting documents 

tying them to specific consumers were insufficient to prove existence of agreement to arbitrate); 

Frankel v. Citicorp Ins. Services, Inc., 913 N.Y.S.2d 254 (App. Div. 2010) (denying 'motion to 

compel arbitration when credit card issuer "failed to demonstrate that the parties agreed to 

arbitration because the evidence was insufficient to establish" that creditor had mailed the 

arbitration clause to plaintiff) (emphasis added); In re Advance EMS Services, Inc., 2009 WL 

401620, at *3 (Tex. App. Feb. 12, 2009) (employer who submitted unsigned, undated copy of 

arbitration policy, without direct evidence that employee had acknowledged receipt of policy, 

''has not carried its burden to show the existence of a valid arbitration agreemenf'). In this case, 

Petitioner simply failed to carry its burden to prove that a valid and enforceable arbitration 

agreement was ever agreed to between the parties. 

i. 	 Petitioner Fails to Carry its Evidentiary Burden Under Rule 56 of the WVRCP 
and Rule 803 of the WVRE to Prove the Existence of a Valid and Enforceable 
Contract 

When trying to prove the existence of a valid and enforceable contract, a movant must 

.comply with rules of evidence and procedure. In its original Motion to Compel Arbitration, 

Petitioner offers the sworn testimony of only two (2) affiants: Jodi Anderson, employed by 
. 	 . 

- Synchrony Bank, Petitioner's predecessor in interest; and Sarah. Wilson, employed by Petitioner. 

Petitioner attempts to prove that first, Synchrony enter~d in~o an agreement (attached to the 

Anderson affidavit) with Mr. Stacy; second, Petitioner attempts to prove that it purchased the 

right to collect Mr. Stacy's alleged debt to Synchrony; and, third, Petitioner attempts to prove 
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that it purchased additional rights from Synchrony Bank beyond to right to collect debt from Mr. 

Stacy, specifically the right to enforce arbitration. Petitioner failed to carry its burden in each 

attempt. 

Despite Petitioner's original Motion to Compel Arbitration citing Rule 12 of the West 

Virginia Rules of Civil Procedure ("WVRCP") (App. at 342), Petitioner's Motion to' Compel 

Arbitration is considered as a Motion for Summary Judgment because Petitioner attached 

additional evidence not contained in the original pleadings. Syl. pi. 3 and 4 Riffle v. c.J Hughes 

Const. Co., 226 W.Va. 581, 703 S.E.2d 552 ("3 ... ifmatters outside the pleading are presented to 

the court and are not excluded by it, the motion should be treated as one for summary judgment 

and di~posed of under Rule 56 .. .4. When a motion for judgment on the pleadings under Rule 

12(c) of the [WVRCPJ is converted into a motion for Sllmmary judgment, the requirements of 

Rule 56 of the [WVRCP] become operable." (internal citations omitted). Therefore, the analysis 

begins regarding admissibility at Rule 56. 

Rule 56(e) explicitly requires that affidavits presented meet three (3) specific threshold 

requirements: "Supporting and opposing affidavits shall be [1J made on personal knowledge, [2J 

shall set forth such facts as would be admissible in evidence~ and [3J shall show affirmatively 

that the affiant is competent to testify to the matters stated therein." Petitioner's affidavits fail 

dramatically to satisfy ~ese admissibility requirements. The Anderson affidavit (App. at 365

387) states in pertinent part: "[eJnclosed in the mailing of the credit card was a copy of the 

effective credit card agreement that governed the account." The re.cords she relies upon indicate 

that various actions were taken, including that s?meone at Synchrony mailed a cardho14er 

agreement to .Mr. Stacy. These statements are unquestionably hearsay because fuey are out of 

court statements, made by someone other than a party to this action, and made for the purpose of 
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proving that :Mr. Stacy entered into the agreement attached to the affidavit (App. at 375-376). 

More egregiously, Anderson fails to attach the records which she relies upon to claim that 

anything was mailed to Stacy. The question is whether or not Petitioner can overcome the Rule 

against hearsay, Rule 802 of the West Virginia Rules of Evidence ("WVRE"). 

a. Jodi Anderson Lacks Sufficient Personal Knowledge to Satisfy Rule 56(e) 

Addressing the :first requirement, relevant portions of the Anderson Affidavit are not 

made on any personal knowledge. Anderson does not establish that she created any of the 
. . 

documents he attaches to his affidavit. Anderson fails to establish that she is the custodian of the 

records she attempts to authenticate and introduce. Anderson does not establish that she is 

personally familiar in any way with these documents. She does not testify that she personally 

spoke or communicated with :Mr. Stacy. At most, the Anderson affidavit establishes that 

Anderson has access to some records, nothing more. 

Further, Anderson fails to establish that he personally sent the cardholder agreement 

Petitioner seeks to introduce. Anderson testifies that: 

On or about February 10, 2014, Synchrony's records indicate that the Care Credit 
plastic card for the Account was mailed to Courtney R Stacy at the address 
provided on the application ... Enclosed in the mailing of the credit card 'was a 
copy of the effective credit card agre~ment that governed the Account. A true and 
accurate copy of the effective account agreement that was enclosed is also 
attached hereto as Exhibit 2. 

App. at}66. What records does Synchrony have that allowed Mr. Anderson to conclude that the 

card was sent to Mr. Stacy on that particular date and that the agreement attached as Exhibit 2 

was enclosed? Anderson produces nothing in support of these conclusions despite the 

requirement in Rule 56 that "[s]worn or certified copies of all papers or' parts thereof referred to 

in an affidavit shall be attached thereto or served therewith." To state that "Synchrony's records 

indicate that the Care Credit plastic card for the Account was mailed to Courtney R Stacy" and 
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then not attach the records upon which Anderson clearly relies, is fatal to Petitioner's entire 

argument because Petitioner fails to offer any admissible evidence to support Anderson's 

conclusion that Respondent was mailed a copy of a particular agreement on a particular day. 

In summary, Anderson fails to identify what records Synchrony Bank has that allowed 

her to conclude and testify that any cardholder agreement was ever sent to Mr. Stacy. Anderson 

also fails to identify or attach the records he refers to which allegedly show the particular date 

and that the cardholder agreement was allegedly sent. Anderson never identifies who created the 

records upon which she relies or how those records are maintained. Anderson produces nothing 

in support of crucial testimony and conclusions and ignores the requirements in Rule 56 that 

"[S]wom or certified copies of all papers or parts thereof referred to in an affidavit shall be 

attached thereto or served therewith." Anderson does not establish that she has any personal 

knowledge of facts contained in her affidavit and the affidavit therefore fails Rule 56 scrutiny. 

b. 	 The Anderson Affidavit Fails to Establish that Anderson is a "Qualified 
Witness" Competent to Testify to the Matters stated in his Affidavit 

Turning next to the second requirement ofRule 56(e), which requires that affidavits must 

set forth facts that would be admissible in court, we tum t6 the rule against hearsay and its 

exceptions. Petitioner and its "litigation analyst" affiant, apparently located in S~)Uth Dakota (See 

notary stamp, App. at 367), seem to be relying on the business record exception to the rule 

ag~ hearsay in an attempt to produce admissible doclJIllents in support of its Motion to 

Compel Arbitration. The business records exception to the rule against hearsay is contained in· 

the Rules ofEvidence at Rule 803(6): 

The following are. not excluded by the rule against hearsay, regardless of whether 
the declarant is available as a witness: ... 
(6) Records of a Regularly Conducted Activity. A record of an act, event, 
condition, opinion, or diagnosis if: 
(A) the record was made at or near the time by--or from information transmitted 
by--someone with knowledge; 
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(B) the record was kept in the course of a regularly conducted activity of a 
business, organization, occupation, or calling, whether or not for profit; 
(C) making the record was a regular practice of that activity; 
(D) all these conditions are shown by the testimony of the custodian or another 
qualified witness, or by a certification that complies with Rule 902(11) or (12) or 
with a statute permitting certification; and 
(E) neither the soUrce of information nor the method or circumstances of 
preparation indicate a lack of trustworthiness. 

(emphasis added). In order for Petitioner to move to admit such records into evidence, Petitioner 

must lay the proper foundation to get any benefit from the business records exception cited 

above. A qualified witness, in this case Jodi Anderson, must be designated to lay that foundation. 

The foundation requirements to which a qualified witness must attest are: 
(1) [that] the declarant in the records had knowledge to make accurate statements; 
(2) that the declarant recorded statements contemporaneously with the actions 
which were the subject of the reports; 
(3) that the declarant made the record in the regular course of the business 
activity; and 
(4) that such records were regularly kept by the business. 

u.s. v. Console, 13 F.3d 641, 657 (3d Cir. 1993) (emphasis added) (Citing U.S. v. Furst, 886 

F.2d 558 (3d Cir.1989)). This Court has further clarified the requirements a proponent must meet 

before evidence is admitted under Rule 803(6): 

Before evidence may be admitted under W. Va. R. Evid. 803(6), the proponent 
must demonstrate that such evidence is 

(1) a memorandum, report, record, or data compilation, in any form; 
(2) concerning acts, events, conditions, opinions or diagnoses;· 

(3) made at or near the time of the matters set forth; 

(4) by, or from information transmitted by, a person with knowledge of those 

matters; 

(5) that the record was kept in the course of a regularly conducted activity; and 

(6) that it was made by the regularly conducted activity as a regular practice ... 

Syllabus Point 7, Lacy v. CSX Transp., Inc., 205 W.Va 630, 520 S.E.2d 418 

(1999). 

This Court further held in Syllabus Point 8 of Lacy: In order to satisfy the 

knowledge requirement of W. Va R. Evid. 803(6), the party seeking to admit 

such evidence may establish either: 

(1) that the preparer of the record had knowledge of the matters reported; or 
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(2) that the information reported was transmitted by a person with knowledge, 
who was acting in the course of a regularly conducted activity; or 
(3) that it was a regular practice of the activity to rely upon communications from 
persons with knowledge. 

Crawfordv. Snyder, 228 W. Va. 304, 311-12, 719 S.E.2d 774, 781-82 (2011). 

In order for the trial court to consider the documents attached to the Anderson affidavit, 

Petitioner must :first prove they are admissible. See Hoskins v. C&P Tel. Co. of w. Va., 169 W. 

Va. 397, 400, 287 S.E.2d 513, 515 (1982) " ... allegations contained in the appellants' affidavits 

would be inadmissible in court and, therefore, cannot be used to respond to a motion for. 

summary judgment. "). To accomplish this, Defendant must prove that Anderson is a "qualified 

witness" to offer Rule 803(6) testimony and records. 

None of the four (4) factors enumerated above in Console are satisfied by the Anderson 

declaration because mere access to alleged business records does not establish a proper 

foundation. Likewise, Petitioner fails to make sufficient proof under the Lacy analysis 

enumerated in Crawford. To be a qualified witness under Rule 803, the witness must have 

specific personal knowledge of the maintenance and creation of the documents that the witness 

seeks to authenticate. 

The nature of the records may be established by a "qualified witness," who has 
sufficient knowledge of the record-keeping system and the creation of the 
contested record to establish their trustworthiness. [the witness] did not testify that 
he was familiar with the creation and maintenance of the BellSouth records, and 
thus was not a "qualified witness" within the meaning ofRule 8,03(6): 

US. v. Hernandez, 166 F.3d 335 (4th Cir. 1998). 

None of the required knowledge and familiarity with the creation and maintenance of the 

record keeping system allegedly relied upon by Anderson is established in her affidavit. The 

affidavit only states that Anderson is "familiar with the manner in which Synchrony's credit card 

account records and account agreements are maintained." This statement is not based on personal 
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knowledge or admissible evidence. Instead, it is based on the bald assertion that Anderson has 

"...personal knowledge of the business records of Synchrony and [is] a qualified person 

authorized to declare and certify on behalf of Synchrony." Without additional evidence to 

support this self-serving conclusion, the Anderson affidavit has taken the fundamental 

requirement that testimony be made on personal knowledge and turned it into a mere perfunctory 

statement included within the affidavit as a matter of form rather than substance. Anderson must 

explain how she is familiar with the system, identify the system utilized, and, most importantly, 

provide the records relied upon. Anderson does none of this and her testimony is therefore 

insufficient and inadmissible. 

Thus, Anderson's claims are unsubstantiated and baseless and none of the guidelines set 

forth in Crawford are satisfied. Anderson fails to establish how she is familiar with the records, 

how they were accessed, or where they are located. Anderson doesn't even identify what system 

she used to access the records. The Anderson affidavit is so deficient that Anderson fails to 

attach the records she relies upon to testify that specific actions were taken. Anderson fails to 

establish how the essential document to Petitioner's case,' the unsigned credit agreement which 

allegedly binds Respondent to arbitration, was itself created and maintained. The affidavit 

merely establishes that Anderson is employed by Petitioner as a "litigation analyst,,,3 who merely 

has access to some unidentified set of records. Nothing more is established and this is 

insufficient. United States v. Porter, 821 F.2d 968, 977 (4th Cir. 1987) (Finding that a security 

guard with access to files could not lay a proper foundation because "[h]e was not the custodian 

of records. He did not work in the personnel department where such records were made, and he 

3 Anderson does' not fully explain what a "litigation analyst" is. She does not establish the duties or 
responsibilities for that position. She certainly doesn't claim to be the records custodian 'or have any 
responsibility related to creating or maintaining relevant documents. If anything, it appears from the 
affidavit that the job of a litigation analyst is to sign whatever affidavit your employer believes is 
necessary, and necessarily indicates a lack of trustworthiness under Rule 803(6)(E). 
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did not know the record keeping requirements of the company"). The Anderson affidavit is 

similarly deficient. Anderson fails to establish that he worked in the same department where the 

records were created. She also fails to identify and establish the record keeping requirements of 

the company. Anderson, quite simply, is not a "qualified witness" under Rule 803(6) who can lay 

the necessary foundation to admit the documents the affidavit seeks to admit. 

c. Petitioner's Affidavits are Replete with Errors and Lack Trustworthiness 

In addition to failing to establish that Anderson is a "qualified witness" competent to lay 

a foundation pursuant to Rule 803(6), the affidavits of Petitioner are also highly suspect and 

should be excluded as the documents and the affidavits "indicate a lack of trustworthiness" 

WVRE 803(6)(E). Petitioner's affidavits and documents contain major inconsistencies and errors 

that strongly indicate a lack of trustworthiness. 

During the May 17, 2017 hearing, the Circuit Court admitted into evidence Exhibit 1, 

which Petitioner had titled and sworn was the "Application by Courtney R. .stacy for' Care Credit 

Account." App. 923, 924, 1012. Any fair review of this document reveals it is not a credit 

application by Mr. Stacy. App. 1012. More importantly, the alleged credit application is dated 

March 30, 2014. App. 1012 (found at upper right hand comer). Petitioner alleged that the past 

due charges were incurred on February 11, 2014, which occurred before this document was 

created or approved. Certainly charges could not have occurred prior to. the credit application's 

existence. Furthermore, the purported cardholder agreement is not dated February 10,2014, 

as represented by the Anderson affidavit. App. at 366. Instead, it is dated June 24, 2013. App. 

at 375. This is no small issue. IfMr. Stacy did agree to these terms, then when did he so agree? 

It is unclear from the cardholder agreement when Mr. Stacy was given these documents or when 

he allegedly agreed to them. The cardholder agreement doesn't even include Mr. Stacy's name, 

much less his signature. It certainly doesn't bear any reference to Petitioner. 
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The cardholder agreement, in particular, further lacks any notion of trustworthiness 

because it omits the underlying record upon which Anderson relies: the record showing the 

cardholder agreement was actually sent to Mr. Stacy. Even though the alleged agreement is 

attached, Anderson does not identify where it was found, who created, or how the original was 

maintained. Instead, all that is attached is a copy of an alleged agreement. The cardholder 

agreement does not list or include Mr. Stacy's address or refer to him in anyway. There is no 

evidence showing that, in fact, the cardholder agreement was actually and physically mailed to 

Respondent and/or when it was allegedly sent. 

These types of mistakes, omissions, and inconsistencies further support that Petitioner 

simply failed to meet its burden in proving an arbitration agreement existed between the parties. 

As such, the affidavit should not have even been considered by the trial court as the claim that 

some unidentified records show the cardholder agreement was sent constitutes nothing more than 

inadmissible hearsay that lack trustworthiness. See e.g. Matute v. Main St. Acquisition Corp., 

2012 WL 4513420 (S.D. Fla Oct. 2, 2012) (debt collector's failure to present admissible 

evidence to prove that it was an assignee of debtor's account and the obtained the right to 

enforce arbitration prevented it from enforcing the arbitration clause; declaration of 

employee did not convert hearsay evidence into business records that would fall within an 

exception to hearsay rule)(emphasis added); Webb v. Midland Credit Mgmt., Inc., 2012 WL 

2022013 (N.D. ill. May 31, 2012) (evidence of assignment was hearsay and did not fall within 

business records exception and therefore could not be relied upon to prove assignment); Buford 

v. Palisades Collection, L.L.c., 552 F. Supp: 2d 800, 809 (N.D. ill. 2008) (in a Fair Debt 

Collection Practices Act case in which debt collector did not provide court with specific 

assignment or purchase contract language between the debt collector and creditor, debt 
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collector had not shown that it acquired all rights under the agreement, including the right 

to _arbitrate or the right ~o enforce a bar on class actions allegedly originally agreed to by the 

consumer wi:th the original creditor)(emphasis added); ... 4 

The affidavit omits critical components of evidence necessary to authenticate the alleged 

agreement and prove that the agreement attached to the affidavit was actually agreed to by 

Respondent. The affidavit fails to establish that Anderson had personal knowledge that the 

agreement was in fact provided. Anderson does not claim that she physically ca~ed the alleged 

agreement to be sent to Respondent. Anderson does not claim -that the agreement is actually 

contained the Respondent's file. Indeed, all she provides is a copy of something that non

attached records indicate was sent. Yet somehow, without any supporting facts or documents, 

Anderson testifies that a true and accprate copy of an agreement that was allegedly sent to the 

Respondent by some unidentified individual is attached to the affidavit. Nothing in the alleged 

agreement makes the document self-authenticating and Petitioner does not argue this point. 

Therefore, Petitioner has failed to establish that the agreement between Stacy and 

Synchrony Bank· is actually the agreement attached to the Anderson affidavit. A similar set of 

facts was analyzed at length in the United States District Court for the Northern District of 

illinois. In that case, Pearson v. United Debt Holdings, LLC, 123 F. Supp. 3d 1070, Defendant 

United Debt Holdings (UDH) attempted to collect a debt from the Plaintiff, Pearson. The 

Plaintiff never borrowed any money from UDH, but ihste~d borrowed money from a Company 

called Plain Green. UDH attempted to collect an alleged debt on behalf of Plain Green. Plaintiff 

4 Starr v. Hameroff Law Firm, Pro!'/ Corp., 2007 WL ?231988 (D. Ariz. Oct. 31, 2007) (mag.) (debt 
buyer failed to establish with admissible evidence. that it purchased right to enforce arbitration against 
consumer Plaintiff), adopted by 2008 WL 906822 (D. Ariz. Mar. 31, 2008); Liberty Credit Services 
Assignee v. Yonker, 2013 WL 5221219, at *4 (Ohio Ct. App. Sept. 16, 2013) (debt collector could not 
enforce arbitration clause as assignee when it could only show that collector sold it a portfolio of accounts 
without showing that debtor's specific account was sold). 
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then sued UDH in a class action alleging violations of the Fair Debt Collection Practices Act 

(FDCPA), 15 U.S.C. § 1692 et seq.s UDH responded by moving to compel binding arbitration on 

an individual basis, just as Petitioner has here. 

The Court is without sufficient evidence to find that there exists an agreement to 
arbitrate ... the record is devoid of evidence supporting the conclusion that" the 
document attached to UDH's motion [to arbitrate] is the agreement into which 
Pearson entered and reference in the Complaint. The document is not physically 
signed. No witness affirms that the documents were found in Plain Green of 
UDH's business records, that they were presented toPearson when he took out his 
loan, or that the document actually bears Pearson's electronic signature. UDH 
does not argue that the agreement constitutes any type of evidence that is self
authenticating under Rule 902 of the Federal Rules ofevidence. 

fd. at 1073-1074. In Pearson, UDH failed to provide an affidavit. However, in both the case at 

bar and Pearson, the non-signatory is attempting to prove the existence of an agreement without 

providing any evidence related to how the consumer was presented the alleged terms and when 

such terms were presented. 

Finally, the Eleventh Circuit has already denied arbitration in situations such as this in 

Bazemore v. Jefferson Capital Systems, LLC, 827 F .3d 1325, (11th Cir. 2016). In that case, the 

Plaintiff, Ms. Bazemore, "applied for an Imagine MasterCard issued by [First Bank of Delaware 

("FBD")]" in 2005. "[S]he did so over the Internet," just like Petitioner alleges in this action. 

And, just like in this action, ''whether she agreed to any terms and conditions in the course of 

doing so is unknown." fd. at 1327. Ms. Bazemore eventually failed to pay her debt to FBD and it 

was then sold to Jefferson Capital System, LLC ("JSC"). Ms. Bazemore then sued JSC for 

alleged violations of the FDCP A and JSC moved to compel arbitration based on the alleged 

agreement between Ms. Bazemore and the original creditor, FBD. And, just like in the case at 

bar, the debt buyer attempted to establish the terms of the contract between the consumer and the 

original creditor with an affidavit of someone who allegedly had access to the records of the 

5 Original creditors are not subject to the regulations contained in the FDCP A. 
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original creditor. That affidavit was penned by Mr. Ryan, who was employed by "Atlanticus," an 

agent of the original creditor responsible for record keeping. The facts underlying the Bazemore 

decision could not possibly be more analogous to the case sub judice. 

In a.ffirm.illgthe District Court's denial of the debt buyer's Motion to Compel Arbitration, 

the Eleventh Circuit relied heavily on the "woefully inadequate" affidavit propounded by the 

debt buyer, who claimed to have knowledge of the consumer's application for credit and 

ascendance to the terms allegedly governmg the account. The Eleventh Circuit succinctly 

addresses each of the affidavit's glaring deficiencies: 

First, he states that he "was able to ascertain that Plaintiff had applied for the 
[credit card]· over the internet" and that plaintiff "accepted the terms governmg 
her account." But Mr. Ryan does not explain how he knows this, nor does he 
substantiate the claim with documentary proof. More fundamentally, there is 
no indication what "the terms governing her account" were, and there is no 
evidence concerning what, if any, clickwrap agreement appeared on 
plainti:ffs computer screen when she applied for her credit card. The most that 
can be said is that she at least implicitly agreed to pay the card issuer or its 
assignee for any goods or services she charged to the card. But that does nothing 
to advance JSC's argument in favor of compelling arbitration. JSC has presented 
no competent evidence as to what, if any, terms plaintiff agreed to when ordering 
her credit card. In particular, it has presented no competent evidence that she 
entered into any relevant arbitration agreement. Accordingly, it cannot compel her 
to arbitrate on the basis of such terms. 

Second, Mr. Ryan says that a Welcome Kit including a Cardholder Agreement 
with an arbitration·clause ''would have been sent to Plaintiff" within ten days of 
her online application in the ordinary course of Atlanticus's business. (Emphasis 
added.) JSC further argues that it is entitled to a presumption under the "mailbox 
rule"2 that plaintiff received the Welcome Kit. But Mr. Ryan has no personal 
knowledge that a Welcome Kit in fact was sent to Ms. Bazemore. Nor does he 
claim that he reviewed any records showing that a Welcome Kit was sent to her. 
Accordingly, because JSC has presented no competent evidence that a Welcome 
Kit containing the arbitration agreement it now seeks to enforce ever was mailed 
to Ms. Bazemore, and it cannot compel her to arbitrate pursuant to any such 
agreement. Cf Williams v. MetroPCS Wireless, Inc., No. 09-22890-CIV, 2010 
WL 62605, at *10 (S.D. Fla. Jan. 5, 2010) (denying a motion to compel. 
arbitration where ''there [was] no evidence that [plaintiff] ever received the 
Agreement or was made aware of it in any documents ... or in any text messages 
relaying her bills"). 
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Third, even assuming that the evidence established that a Welcome Kit was sent 
to Ms. Bazemore, it does not show that the Welcome Kit included the arbitration 
clause upon which JSC relies or any relevant variant. Mr. Ryan purports to attach 
to his declaration "[a] form of the Cardholder Agreem~nt that would have been 
sent to Plaintiff" as evidence of the language contained in the arbitration clause 
JSC seeks to enforce. [emphasis in original]. He does not, however, attach a 
copy of the particular agreement that allegedly "would have been" mailed to 
plaintiff. And that is not an accident-JSC conceded during oral argument that it 
did not "have an exact copy of what was sent" to plaintiff ... 

It is true, as JSC argues, that courts routinely enforce unsigned service contracts
including .credit card contracts-where the contract is sent to a recipient who 
thereafter demonstrates his or. her assent to its terms by usmg the service 
provided. And there ·is no dispute here that plaintiff received and used a credit 
card provided by JSC's predecessor-in-interest. But the cases on which· JSC 
relies all are distinguishable on the grounds that the parties seeking to 
enforce contractual provisions in those cases provided the court with (1) 
competent evidence that the contract was sent to the plaintiff and (2) a copy 
of the actual contract they were seeking to enforce. Here, defendant has done 
neither. Nor has defendant provided evidence concerning the contents of any 
clickwrap agreement to which plaintiff assented while ordering her credit card 
online. Accordingly, defendant has not met its burden under Georgia law to prove 
the existence and terms of the arbitration agreement it seeks to enforce. Its motion 
to compel arbitration should have been denied. 

ld at 1330-32 (emphasis added). The same deficiencies relied upon in Bazemore, exist here. 

In Bazemore, the court also relies on JSC's failure to prove that the form agreement 

attached to its Motion to Compel Arbitration contained the exact language as that which was 

allegedly sent to the consumer. ld. at 1331. In the case at bar, Petitioner's affidavit appears at 

first glance to be more sufficient, but it is not. Therein, Anderson testifies that 

[e ]nclosed in the mailing of the credit card was a copy of the effective credit card 
agreement that governed the Account. A true and accurate copy of the effective 
account agreement that was enclosed is also attached hereto as Exhibit 2. No 
subsequent changes were made to said agreement. 

App. 366. However, without the relevant documents attached to the affidavit to support these 

bald assertions, or personal knowledge of the statements, both of which are required by Ru1e 

56(e) of the WVRCP and Rule 803 of the WVRE, the language contained in the Anderson 
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affidavit is baseless and fails to lay a proper foundation or proffer admissible evidence. Finally, 

there is one distinct manner in which the Bazemore decision is distinguishable from the case at 

bar, and it causes further deti-iment to Petitioner's already precarious argument. In Bazemore, the 

consumer admitted obtaining the account at issue from the original creditor, First Bank of 

Delaware. Here, there has been no such admission. 

Petitioner has failed from the outset to prove that any contract ever existed between Mr. 

Stacy and Synchrony Bank, a non-party to this Appeal. Therefore, Petitioner cannot enforce a 

contract which it has failed to authenticate or otherwise prove ever existed. The Bazemore 

analysis is directly applicable to this case and this Court should adopt that court's analysis and 

find that Petitioner failed to carry its burden of proving a valid and enforceable agreement to 

arbitrate these disputes not only between Petitioner and respondent, but between Respondent and 

Synchrony Bank: as well. 

ii. 	 Even ifPetitioner's Failure to Sufficiently Carry its Burden of Proof to Establish 
the Existence of a Valid and Enforceable Contract Between Synchrony Bank 
\ 

and Respondent is Ignored, Arbitration Still Does Not apply Because the 
Synchrony Arbitration Clause is a Non-Transferable Clause. 

Assuming, arguendo, that a valid and enforceable agreement was entered into by 

Synchrony Bank: and Respondent, a proof which Respondent contends Petitioner has failed to 

sufficiently make, then Petitioner still cannot enforce the alleged arbitration provision the 

alleged arbitration provision was explicitly between Synchrony Bank and its customers and 

cannot be delegated to third parties. 

The relevant arbitration clause in the Synchrony cardholder agreement attached to the 

Anderson affidavit states: 

RESOLVING A DISPUTE WITH ARBITRATION 
PLEASE READ THIS SECTION CAREFULLY. IF YOU DO NOT REJECT IT, 
THIS SECTION WILL APPLY TO YOUR ACCOUNT, AND MOST 
DISPUTES BETWEEN YOU AND US WILL BE SUBJECT TO :INDIVIDUAL 
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ARBITRATION. THIS MEANS THAT: (1) NEITHER A COURT NOR A 
JURy WILL RESOLVE ANY SUCH DISPUTE; (2) YOU WilL NOT BE 
ABLE TO PARTICIPATE IN A CLASS ACTION OR SIMILAR 
PROCEEDING; (3) LESS INFORMATION WILL BE AV AILABLE; ~ (4) 
APPEAL RlGHTS WILL BE LIMITED. 

• What Claims are Subject to Arbitration? 

1. If either you or we make a demand for arbitration, you and we must arbitrate 
any dispute or claim between your or any other user of your account, and us, our 
affiliates, agents and/or providers that accept the card or program sponsors if it 
relates to your account, except as noted below. 
2. We will not require you to arbitrate: (1) any individual case in small claims 
court or your state's equivalent court, so long as it remains an individual case in 
that court, or (2) a case we file to collect money you owe us. However, if you 
respond to the collection lawsuit by claiming any wrongdoing, we may require 
you to arbitrate. 
3. Notwithstanding any other language in this section, only a court, not an 
arbitrator, will decide disputes about the validity, enforceability, coverage or 
scope of this section or any other part thereof (including, without limitation, the 
next paragraph of this section and/or this sentence). However, any dispute or 
argument that concerns the validity and enforceability of the Agreement as a 
whole is for the arbitrator, not a court, to decide. 

• No Class Actions 

YOU AGREE NOT TO PARTICIPATE IN A CLASS, REPRESENTATIVE OR 
PRlV ATE ATTORNEY GENERAL ACTION AGAINST US IN COURT ... 
This paragraph does not apply to any lawsuit or administrative proceeding filed 
against us by a state or federal government agency even when such agency is 
seeking relief on behalf of a class of borrowers, including you ... 

App. at 376 (emphasis added). As made clear throughout the cardholder agreement attached to 

the Anderson affidavit, the agreement is limited to the cardholder, their authorized users, and 

Synchrony Bank and its agents and providers. The right to arbitrate is therefore specifically 

limited to the parties to the agreement which are defined as: "GE Capital Retail Bank may be 

referred to as ''we,'' ''us,'' or, "our." Id Therefore, the right to force arbitration- cannot be 

delegated to a third party because the language in the arbitration clause is specifically limited to 

the cardholder- and Synchrony Bank. The arbitration clause is particularly limited to not apply to 
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"assigns" of Synchrony Bank or any other third parties that may purchase rights from the parties 

to the original agreement. 

Petitioner may well argue that that the "assignment" clause located above the arbitration 

clause in the cardholder agreement dictates that it has the ability to purchase from Synchrony 

Bank the right to force arbitration when its accused of serious wrongdoing, as it is here, but they 

are wrong. That clause states, in pertinent part: 

Assignment. We may sell, assign or transfer any or all of our rights or duties 
under this agreement or your account,. including our rights to payments. We do 
not have to give you prior notice of such action. You may not sell, assign or 
transfer any of your rights under this agreement or your account. 

Id. 
The problem for Petitioner, of course, is that courts have repeatedly rejected this 

argument when the arbitration agreement is narrowly drafted to apply only to the consumer and 

''us,'' the original creditor, and not "assignees." See e.g. Wise v. Zwicker & Associates, P.C., 

2013 WL 1195555, at *3--6 (N.D. Ohio Mar. 22,2013) (declining to extend the right to enforce 

arbitration to a debt collection law firm that had filed suit on behalf of the original creditor); 

McGinnis v. John C. Bonewicz, P.C., 2012 WL 604430, at *3-4 (C.D. TIL Feb. 2,2012) (mag.) 

(declining to extend the right to arbitrate to a third party debt collector collecting on behalf of a 

debt buyer even when the cardholder agreement specifically also applied to "assigns" of the 

original creditor, Citibank), adopted by 2012 WL 604427 (C.D. TIL Feb. 24, 2012); Fox v. 

Nationwide Credit, Inc., 2010 WL 3420172 (N.D. m. Aug. 25, 2010) (specifically rejecting a 

debt collector's argument that it was entitled to enforce arbitration based on the cardholder 

agreement between the consumer and the debt collector's principal, GE Money Bank, the same 

original credit at issue in this matter, because debt collector was not a party entitled to enforce 

arbitration under the narrowly drafted cardholder agreement, even when that agreement was 
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drafted more broadly than the agreement at issue here as it also applied to "assigns"); Buford v. 

Palisades Collection, L.L.C., 552 F. Supp. 2d 800, 808-810 (N.D. Ill. 2008) (arbitration clause 

between "you" (the consumer) and "us" (AT&T) could not be enforced by a debt collector who 

was AT&T's assignee); Nazar v. Wolpoff & Abramson, L.L.P., 2007 WL 2875377 (D. Kan. Oct. 

3, 2007) (arbitration clause in credit card agreement applying to ''you'' and "us" could not be 

enforced by a debt collector that was not a party to the agreement). 

, The decision in Fox is particularly relevant here as the cardholder agreement was drafted 

by the same original creditor as in this case: GE Money Bank, which later became GE Capital 

Retail Bank, and is now known as Synchrony Bank. In Fox, GE Money Bank: ("GE") hired 

Nationwide Credit, Inc. (''NCr') to collect a debt on GE's behalf from Plaintiff, Fox. NCr failed 

to disclose it was a debt collector in calls placed to Fox and Fox sued, alleging violations of the 

FDCP A. In Response, Ncr moved to enforce the arbitration provision in the cardholder 

agreement between Fox and GE. That agreement included the following pertinentlanguage: 

[UJpon the election of either party, any legal dispute between the parties will be 
resolved by binding arbitration. This provision replaces any existing arbitration 
provision between you and Us ... As used in this provision, "We," "Us," "Our," 
and simp,ar terms mean (1) GE Money Bank and all of its respective parents, 
wholly or majority owned subsidiaries, predecessors, successors, assigns, 
employees, officers and directors (collectively, the "Bank"), and (2) Lowe's 
Companies, Inc. and all of its respective parents, wholly or majority owned 
subsidiaries, affiliates, predecessors, successors, assigns, employees, officers and 
directors (collectively, "Lowe's"), ..."Claim" means any dispute between you 
and Us that arises from or relates to your credit card account... If you or We 
select to arbitrate a Claim, neither you nor We will have the right: (1) to have a 
court or a jury decide the Claim .... 

Fox at 3 (N.D. Ill. Aug. 25, 2010) (emphases added). As evidenced above, the GE arbitration 

agreement in the Fox case was written more broadly then'the provision at issue in this matter 

because the Fox provision applied to "assigns.". Further, NCr was a direct agent of GE as 
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opposed to Petitioner here, who purchased the right to collect a debt allegedly owed by 

Respondent from GE for an undisclosed sum. 

In determining that GE's debt collector had no right to enforce arbitration despite the 

much broader language in the Fox agreement, the court looked to Utah law and its Supreme 

Court case of Bybee v. Adullah, 189 P.3d 40 (Utah 2008), which held that a " ... third party may 

claim a contract benefit only if the parties to the contract clearly express an intention to confer a 

separate and distinct benefit-on the third party." Fox at 5. The Fox court then held: 

In the case at bar, Ncr is asserting the benefit of the arbitration agreement without 
showing where Plaintiff, as one of the contracting parties, intended to confer any 
"separate and distinct benefit" on NCr or other third-party debt collectors. Cf 
Bybee, 189 P .3d at 50. Rather, the rights created by the arbitration provision relied 
upon by NCr-broad as they may be with regard to the types of claims that must 
be submitted to arbitration-were clearly intended to be limited to a specific list 
ofpersons and entities that had a right to enforce it. 

ld. The same analysis applies here, where the arbitration clause at issue is so much narrower than 

that at issue in Fox because the arbitration clause at bar does not apply to "assigns." As such, 

Petitioner should be barred from enforcing a provision which neither party to the original 

Synchrony agreement ever intended to convey upon a third party assignee such as Petitioner. 

iii. 	 Even if it is Assumed, Arguendo, that a Valid and Enforceable Agreement to 
Arbitrate Existed BetWeen Respondent and Synchrony, and that the Arbitration 
Clause Could Apply to an Assignee of Synchrony, Petiti~ner is Nonetheless 
Barred from Enforcing the Alleged Arbitration Provision Because Petitioner has 
Failed to Prove that Such a Right to Force Arbitration was Purchased from 
Synchrony Bank. 

If this Court rejects the analysis in Bazemore, Fox, and the other decisions cited above, 

then Petitioner still cannot enforce the alleged arbitra~ion provision because Petitioner has again 

failed to carry its third burden of proof in this case. That burden is Petitioner's to establish that it 

actually purchased the right to force arbitrate in additi~n to the right to collect an alleged debt 

from Respondent. 
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a. Petitioner Failed to Prove That it Purchased a Debt Owed by Mr. Stacy 

As an initial matter, Petitioner has failed to show that it purchased a debt owed by Mr. 

Stacy. In support of its claim, Defendant offers the Anderson affidavit which contains a "bill of 

sale" which states in its entirety: 

Bill of Sale 

Atlantic Credit - PSCC Fresh - June 2015 
For value received and in further consideration of the mutual covenants and 
conditions set forth in the Forward Flow Receivables Purchase Agreement (the 
"Agreeement"), dates as of this 8th day of July, 2014 by and between Synchrony 
Bank formerly known as GE Capital Retail Bank ("Seller"), and Atlantic Credit & 
Finance Special Finance Unit, LLC ("Buyer"), Seller hereby transfers, sells, 
conveys, grants, and delivers to Buyer, its successors and assigns, without 
recourse except as set forth in the Agreement, to the extent of its ownership, the 
Receivables as set forth in the Notification Files (as defined in the Agreement). 
Delivered by Seller to Buyer on June 20, 2015, and as further described in the 
Agreement. 

App. at 385. The "Forward Flow Receivables Purchase Agreement" is not attached and has not 

made part of the record. Neither have the ''Notification Files" referred to in the bill of sale. : 

In an attempt to prove that Mr. Stacy had a receivable that was sold to Petitioner, 

Anderson states: "[a]ccording to Synchrony's records, Synchrony sold the Account to Atlantic 

Credit & Finance Special Finance Unit, LLC on June 20, 2015. See June 20, 2015 Bill of Sale; 

see also Stacy Account information extracted from Synchrony data file, true and accurate copies 

of which are attached hereto as Exhibit 4." However, no "Stacy Account Information" was 

referred to or referenced in ~e bill of sale. In the pages following the bill of sale, documents are 

provided but it is not clear what those documents are or where they came from. Anderson's 

request that the reader "see also Stacy Account information extracted from Synchrony data file" 

is unhelpful and cryptic. No "data file" is referred to in the bill of sale. 

Without the ''Notification Files" or the "Forward Flow Receivables Purchase 

Agreement," Anderson has failed to prove through any competent means that an_ account 
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belonging to Mr. Stacy was ever sold to Petitioner. Something was sold from Synchrony Bank to 

"Atlantic Credit & Finance Special Finance Unit, LLC," on July 8, 2014, but what was sold is 

unknown as Anderson does not clarify and no other referenced documents are attached. 

b. 	 Likewise, Petitioner has failed to Prove It Purchased Anything More From 
Synchrony Other than the Right to Collect Receivables 

In reviewing the bill of sale between Synchrony and Atlantic Credit & Finance Special 

Finance Unit, LLC, it becomes clear that Atlantic Credit & Finance Special Finance Unit, LLC, 

only purchased the right to collect alleged debts and nothing more. When interpreting contract 

language, West Virginia courts give substantial deference to the plain language contained in the 

contract. "Where the terms of a contract are clear and unambiguous, they must be applied and 

not construed. SyL pt. 2, Orteza v. Monongalia County Gen. Hasp., 173 W.Va. 461, 318 S.E.2d 

40 (1984)" SyL pt. 2 Bass v. Coltelli-Rose, 207 W. Va. 730, 536 S.E.2d 494 (2000). "'It is the 

safest and best mode of construction to give words, free from ambiguity, their plain and ordinary 

meaning.' Williams v. South Penn Oil Co., 52 W.Va. 181,43 S.E. 214 (1903), Syllabus Point 4. 

SyL pt. 3, Bennett v. Dove, 166 W.Va. 772, 774, 277 S.E.2d 617,619 (1981)." SyL Pt. 3, Bass v. 

Coltelli-Rose, 207 W. Va. 730, 731, 536 S.E.2d 494,495 (2000). 

Here, the bill of s~e only states that Synchrony has sold to Atlantic Credit & Finance 

Special Finance Unit, LLC, "the Receivables as set forth in the Notification Files." Black's Law 

Dictionary defines "receivable" three ways: 1. Capable of being admitted or accepted 

<receivable evidence>. 2. Awaiting receipt of payment <accounts receivable>. 3. Subject to a 

call for payment <a note receivable>. RECEIVABLE, Black's Law Dictionary (10th ed. 2014). 

No matter which definition is applied to the bill of sale, it's clear that'the purchaser, Petitioner 

Atlantic Credit & Finance Special Finance Unit, LLC, bought nothing more than the right to 

collect debts contained in some unknown document that was referred to and not provided. 
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Therefore, if we overlook all the evidentiary deficiencies previously addressed, then all 

that Petitioner will have proven is simply the right to collect an alleged debt. Nothing more is 

referred to in the bill of sale and therefore Petitioner cannot prove that it even purchase the right 

to collect Respondent's debt, much less ancillary rights thereto such as the right to compel 

arbitration. Synchrony did not sell "all of its rights" or indeed any right other than the right to 

payment. This is key because the assignment clause Petitioner relies so heavily upon states: "We 

[Synchrony Bank] may sell, assign or transfer any or all of our rights or duties under this 

Agreement or your account, including our rights to payments ... " App. at 376. The assignment 

provision makes clear that Synchrony can pick and choose what rights it sells to third-parties. 

Petitioner has only provided a bill of sale which refers to "receivables." Petitioner has therefore 

failed to prove that it purchased from Synchrony anything more than the "rights to payments" 

referred to in the cardholder agreement, which is fatal to its request to force arbitration. 

B. 	 The Circuit Court did not Commit Reversible Error in Ruling that Petitioner 
Waived any Right It May Have had to Arbitrate 

Petitioner waived any possible right to arbitrate"for two primary reasons. First, Petitioner 

is a debt purchasing entity that exists solely for the purpose of filing hundreds of lawsuits in 

West Virginia tax payer funded courts. Second, Petitioner initiated this lawsuit against :Mr. 

" Stacy and litigated it for eight (8) months prior to filing its motion to compel arbitration. 

Other States have already addressed the following question presently before this Court: 

Does a debt purchasing entity, which exists solely for the purpose of repeatedly suing consumers 

in the public court system, waive any potential rights to arbitrate? In Principal Investments, Inc. 

v, Harrison, 2016 WL 166011 (Nev. 2016), the Nevada Supreme Court ruled that a commercial 

creditor which sued hundreds of individual consumers in the" court system waived any right to 

arbitrate later claims arising in consumer protection law for its conduct ofhaving sued those very 
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individual consumers. The Nevada Supreme Court reasoned that because the debt collector had 

initiated hundreds of collection actions, it would be unfair to the borrowers to require arbitration 

of the claims seeking to set aside the judgments due to the company's alleged misconduct. !d. at 

697-98. Essentially, the Nevada Supreme Court held that, if a creditor uses the court system of a 

State to repeatedly collect debts, it cannot then compel arbitration simply because those whom it 

sued fight back in a consumer class action. 

In a similar case, Nelson v. Liberty Acquisitions Servicing LLC, 374 P.3d 27 (Utah Ct. 

App. 2016), Utah's intermediate appellate court found that a debt buyer had waived its right to 

arbitrate claims challenging its debt collection practices by repeatedly pursuing collection actions 

in court, like Petitioner has done in this case. 15 Id. at 30. Even more recently, in March of 

2017, a Maryland Appellate Court addressed the issue of wavier regarding debt purchasers like 

the Petitioner in this case and ruled "[b]ecause Midland's 2009 collection action is related to 

Cain's claims, Midland waived its right to arbitrate the current claims when it chose to litigate 

the collection action." Cain v. Midland Funding, LLC, 452 Md. 141, 163, 156 A.3d 807, 820 

(2017). Each of these decisions specifically addresses the same question of waiver before this 

Court by finding that a debt purchasing entity, which exists for primary purpose of repeatedly 

suing consumers in the public court system, waives any potential rights to arbitrate. There is no 

reason this Court should allow a debt purchaser to repeatedly take advantage of public tax: payer 

supported courts and eliminate those same civil justice rights for West Virginia tax payers. 

The second basis for a finding of waiver in this matter is Petitioner's specific conduct in 

bringing this lawsuit, litigating for more than eight months, participating in class discovery, 

failing to bring any affirmative defense based on arbitration, and delaying more than eight 

months before ever filing its motion to compel arbitration. Such conduct absolutely constitutes 
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"the doing of something inconsistent with the right" to arbitrate. Beall v. Morgantown & 

Kingwood R. Co., 118 W.Va. 289, 190 S.E. 333, 336 (1937). The issue of whether or not 

Petitioner engaged in conduct inconsistent with any potential right to arbitrate is clear as 

demonstrated by Petitioner's decision to sue Mr. Stacy, Answer his counterclaim, participate in 

discovery, and litigate a class action lawsuit for over eight (8) months. Here, Petitioner clearly 

did waive its right to enforce any alleged contractual arbitration agreement. 

Petitioner voluntarily chose Wyoming County as its preferred forum., actively attempted 

to extract monies from the consumer, participated in class action discovery, filed briefs arguing 

its various positions, issued discovery to Respondent, hired three law firms, and wasted public 

judicial resources for nearly a year. The repeated and voluntarily actions of Atlantic 

unequivocally constitute waiver because, according to the WVSCA, "[v]oluntary choice is of the 

very essence of waiver." See Hoffman v. Wheeling Sav. & LoanAss'n, 133 W.Va 694, 713 57 

S.E.2d 725, 735 (1950)(emphasis added). Aside from Petitioner's inconsistent conduct, its delay 

in attempting to enforce the alleged arbitration agreement also constitutes waiver. In order to 

safeguard a right to arbitration, a party. must "do all it could reasonably have been expected to 

do to make the earliest feasible determination of whether to proceed judi~ially or by 

arbitration." Cabinetree ofWisc., Inc. v. KraftmaidCabinetry, Inc., 50 F.3d 388,391 (7th Cir. 

1995)(emphasis added). Here, Petitioner could not be bothered to even assert arbitration in its 

Answer to Stacy's Counterclaim. The waste of public judicial resources in this case strongly 

supports a :finding of waiver because the Petitioner unnecessarily delayed in moving to compel 

arbitration. Certainly, litigants should have clear wavier rules from the WVSCA that encourage 

the preservation and best-use of very limited public resources. 

Page 300/40 



In Barden & Robeson, this Court held that the defendant waived its right to arbitration by 

standing silent for a period of less than two months. State ex reI. Barden & Robeson Corp. v. 

Hill, 208 W.Va. 163, 168, 539 S.E.2d 106, 111 (2000) (citing Earl T. Browder, Inc. v. Cnty. 

Court of Webster Cnty., 143 W.Va. 406, 412, 102 S.E.2d 425, 430 (1958) (holding that 

defendant's neglect or refusal to arbitrate dispute constituted waiver of right to require 

arbitration). In that case, a chur~h and a builder entered into a contract to construct an addition. 

539 S.E.2d at 108. The contract provided that the parties would arbitrate disputes arising out of 

the contract. ld. After the work was completed, the church asserted that certain aspects of the 

construction did not meet contract specifications, and filed a suit in circuit court on April 7, 

1999. ld. The defendant failed to respond in any way, and on Jun~ 1, 1999 - less than two 

months later - the church obtained a default judgment. ld. The defendant later asserted a 

contractual right to arbitrate. ld. When the circuit court refused to set aside the judgment, the 

defendant sought a writ. ld at 109. The WVSCA denied the writ, holding that as a result of the 

two-month delay and default alone, the defendant had. "waived its right to assert arbitration as an 

affirmative defense" - despite the fact that the defendant had not actively participated in the 

litigation as is the case in the matter at hand. ld. at 111. Petitioner filed an Answer in this 

matter and did not even mention a defense involving arbitration. App. 33-44. 

Petitioner's litigation conduct and choice to sue constitutes a waiver of any purported 

right to arbitrate. An arbitration agreement is no different than any other contract, and is subj ect 

to normal contract rules. While this principle is frequently invoked to support the enforcement of 

an agreement to arbitrate, it also means that, as with any other contract right, a party can waive 

its right to arbitrate by acting inconsistently with that right. See State ex ref. Barden & Robeson 

Corp. v. Hill, 208 W.Va. 163, 168, 539 S.E.2d 106, 111 (2000). Numerous courts across the 

Page 310/40 



country have analyzed waiver principles in the context of filing a lawsuit and then later seeking 

to compel arbitration. These courts determined that filing a lawsuit supports that a party waived 

any right it ever held to invoke arbitration. Erdman Co. V. Phoenix Land & Acquisition, L.L. c., 

650 F. 3d 1115 (8th Cir. 2011) (waiver when party initiated lawsuit); Louisiana Stadium & 

Exposition Dist. v. Merrill Lynch, Piece, Fenner & Smith, Inc., 626 F.3d 156, 160 (2d Cir. 2010) 

("[B]y filing its lawsuit and litigating it at length, LSED acted inconsistently with its contractuaJ. 

n'gh b"");...t to ar Itration. 6 

6 Nicholas v. KBR. Inc., 565 F.3d 904,908 (5th Cir. 2009) ("[T]he decision to fIle suit typically indicates a 
'disinclination' to arbitrate ... [T]he act of plaintiff filing suit without asserting an arbitration clause 
constitutes substantial invocation of the judicial process ... "); United Computer Sys., Inc. v. AT&T Corp., 
298 F.3d 756 (9th Cir. 2002) (filing a state court compliant was inconsistent with right to arbitrate); 
Kenyon Int'l Emergency Services, Inc. v. Malcom, 2010 WL 2303328(S.D. Tex. June 7, 2010)(waiver 
when party filed suit twice, opposed then equivocated about arbitration, then withdrew from arbitration 
when compelled); Bolo Corp. v. Homes & Son Constr. Co., 464 P.2d 788, 790 (Ariz. 1970) (party had 
waived by its conduct the right to arbitrate by filing a lawsuit in which it requested the same kind of relief 
if could have gained from arbitration); Blackburn v. Citifinancial, Inc., 2007 WL 927222 (Ohio Ct. App. 
Mar. 12, 2007)(''by actively pursuing litigation in lieu of arbitration by filing a complaint to enforce its 
contractual ~ghts under the note, Citifmancial has waived its own arbitration clause"); Chec'ksmart v. 
Morgan, 2003 WL 125130, at *4 (Ohio Ct. App. Jan 16 2003) (''We are guided by Mills v. Jaguar
Cleveland Motors, Inc.], wherein the institution of a lawsuit was an action inconsistent with the party's 
right to arbitrate"); Otis Hous. Ass 'n, Inc. v. Ha, 201 P.3d 309,312 (Wash. 2009); Grant & Associates v. 
Gonzales, 135 Wash App. 1019 (2006) ("There is no clearer manifestation of an intent to use the judicial 
process than filing a lawsuit."); Kenyon Int'l Emergency Medical Service, Inc. v. Malcom citation; aff'd, 
421 Fed. Appx 413 (5th Cir. 2011); Barbagallo v. Niagra Credit Solutions, Inc., 2012 WL 6478956, at *3 
(D. Md. Dec. 4, 2012) (creditor'S filing of collection suit contributed to conclusion that creditor waived 
arbitration of debtor's subsequent unfair debt collections suit); Pearson v. People's Nat'l Bank, 116 So. 
3d 1283, 1284-1285 (pIa. Dist. Ct. App. 2013) ("Initiating a la,wsuit... constitutes an affirmative selection 
of a course of action which runs counter to the purpose of arbitration..." (internal quotations omitted)); 
Levonas v. Regency Heritage Nursing & Rehab. Ctr., L.L.C., 2013 WL 4554509 (N.J. Super. Ct. Appt. 
Div. Aug. 29, 2013) (nursing home's filing of suit on its arbitrable collection claims contributed to 
conclusion that nursing home waived arbitration of wrongful death suit subsequently filed against it); Am. 
Gen. Fin. v. Griffin, 2013 WL 3422900, at *7 (Ohio Ct. App. July 3,2014) (lender's filing of suit on its 
arbitrable . collection claims contributed to conclusion that lender waived arbitration of class 
counterclaims); Liberty Credit Services v. Yonker, 2013 WL 5221219, at *5(Ohio Ct. App. Sept. 16, 
2013)(Party seeking arbitration initially filed suit supported waiver ruling); Finish Line, Inc. v. Patrone, 
No. 2013-0hio-5527 (Ohio Ct. -App. Dec. 13,2013) (finding waiver when Plaintiff filed suit in court and 
only moved to compel arbitration after responding to Defendant's counterclaim); Green Tree Servicing, 
L.L.c., v. Hill, 307 P.3d 347 (Okla. Civ. App. 2013) (by suing and obtaining judgment on note, creditor 
waiver arbitration of later-filed claims and counterclaims relating to the note); House Dev., Inc. v. 
Integrus Architecture, P.S., 272 P3d 289(Wash. Ct. App. 2012)(finding waiver when plaintiff file suit in 
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Petitioner improperly relies upon this Court's decision in Citibank v. Perry to suggest that 

it did not waive its right to seek arbitration. Citibank, NA. v. Perry, 238 W. Va. 662, 797 S.E.2d 

803 (2016). This matter is distinguishable from Perry in that Petitioner is not the original 

creditor and does not even have an agreement with Respondent. More importantly, the Petitioner 

here, unlike in Perry, litigated extensively for eight months after being sued, whereas Citibank 

moved to compel arbitration immediately upon receiving a class action counterclaim. 

Furthermore, Citibank's arbitration clause specifically contained a provision not present in this 

matter that allowed Citibank to compel arbitration at any time prior to a trial or judgment entry. 

The primary difference is that Citibank only took action in the state court case after it moved for 

arbitration, whereas the Petitioner here delayed for eight months and participated extensively in 

discovery and motions practice before attempting to invoke arbitration. 

When a party elects to use the courts to redeem claims, thus waiving their right to 

arbitrate, and the defendant files an answer failing to even mention arbitration, as has happened 

here, then all parties have waived arbitration. Here, it is clear that Petitioner knew there was 

some risk it was waiving arbitration when it filed this case in Wyoming County and participated 

in a class action for eight J;Ilonths. Importantly, even after being faced with a class action 

counterclaim, Petitioner litigated in West Virginia for eight months. Petitioner consistently 

waived its rights to invoke an arbitraJion clause and the case should proceed in Petitioner's initial 

and first choice forum: Wyoming County. 

C. 	 Although the Circuit Court Did Not Need to Reach the Conclusion that the 
Alleged Agreement Was Unconscionable, the Circuit Court's Analysis 
Nonetheless Fairly Applied the Law and D.oes Not Constitute Reversible Error 

superior court instead of filing for arbitration and parties engaged ill discovery); Kirk v. Credit 
Acceptance Corp., 829 N.W.2d 522,533 (Wis. ct. App. 2013). 
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After fmding that Petitioner failed to prove the existence of an enforceable arbitration 

agreement and making a ruling on waiver, the Circuit Court ruled in the alternative that the 

purported arbitration agreement was both procedurally and substantively unconscionable. 

Although Petitioner has never explained with competent testimony how the alleged agreement 

was created, assented to, or maintained, it did claim that the arrangement was made through the 

Internet. Similar to Defendant's failure to provide evidence showing that any agreement was ever 

sent to Respondent or that Petitioner ever bought an account belonging to Respondent, absolutely 

no evidence of the online protocol or system has been produced or identified by Petitioner. 

Whatever was presented to the individual applying online was undoubtedly an adhesion contract, 

presented in fine print .and filled with legalese similar to the agreement allegedly mailed (by 

some unknown individual employed by a third party) to MI. Stacy. 1bis is the very essence of 

procedural unconscionability and it makes the arbitration clause unenforceable. 

Procedural unconscionability is concerned with inequities, improprieties, or 
unfairness in the bargaining process and formation of the contract. Procedural 
unconscionability involves a variety of inadequacies that results in the lack of a 
real and voluntary meeting of the minds of the parties, considering all of the 
circumstances surrounding the transaction. These inadequacies, include, but are 
not limited to, the age, literacy, or lack of sophistication of a party; hidden or 
unduly complex contract terms; the adhesive nature of the contract; and the 
manner and setting in which the contract was formed, including whether each 
party had a reasonable opportunity to understand the terms of the contract. 

Brown ex reI. Brown v. Genesis Healthcare Corp: ("Brown 1',), 724 S.E.2d 250, 261 CW. Va. 

2011). The first step in analyzing procedural unconscionability is to determine whether there is a 

contract of adhesion involved. State ex rei. Dunlap v. Berger, 567 S.E.2d 265,273-74 CW. Va. 

2002). '''Adhesion contracts' include all 'form contracts' submitted by one party on the basis of 

this or nothing." See id at 273. The bulk of all commercial contracts signed in this country are 

adhesion contracts. Id So, that is the beginning of the analysis, not the end of it. Adhesion 
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contracts, however, must be "given close scrutiny, with respect to both their construction and 

their potential for unconscionability, particularly where rights, remedies, and protections that 

exist for the public benefit are involved." Id. at 274. 

Petitioner claims that there is no basis for the fmding that the agreement was an adhesion 

contract, but there can be little dispute that the boilerplate unsigned agreement at issue is a 

contract of adhesion. Petitioner has not even provided any information as to what was provided 

when a West Virginia consumer applies for an account such as this. We have no idea what 

information was provided at that time yet Petitioner baselessly claims there was nothing 

unconscionable therein. Petitioner's absolute inability to prove a " ... voluntary meeting of the 

minds of the parties, considering all of the circumstances surrounding the transaction ..." is 

evidence by the complete lack of information regarding the alleged Internet application process. 

Brown ex rel. Brown v. Genesis Healthcare Corp. ("Brown 1"), 724 S.E.2d 250, 261 CW. Va 

2011). Petitioner's adhesion contract and failures to prove a meeting of the minds with 

Respondent support the Court's alternative finding ofprocedural unconscionability. 

In addition to· being procedurally unconscionable, Petitioner's purported arbitration 

clause is substantively unconscionable. 

Substantive unconscionability involves unfairness in the contract itself and 
whether a contract term is one-sided and will have an overly harsh effect on the 
disadvantaged party. The factors to be weighed in assessing substantive 
unconscionability vary with the contents of the agreement. Generally, courts 
should consider the commercial reasonableness of,the contract terms, the purpose 
and effect of the terms, the allocation of risks between the parties, and public 
policy concerns. 

SyI. pt. 19, Brown, 724 S.E.2d 262. Mutuality is also a significant consideration in determining 

substantive unconscionability. Brown v. Genesis Healthcare Corp., 729 S.E.2d 217,228 CW. Va. 

2012) (Brown II). The fact that Petitioner claims it may preserve the option of going to court or 
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to arbitration for a debt collection, while all of Mr. Stacy's actual claims must be referred to 

arbitration, is clearly not a mutual contract provision. Petitioner maintains that the Court erred in 

its alternative finding that the alleged arbitration provision was unconscionable. Petitioner 

specifically argues that the Court's citation to Arnold v. United Companies Lending Corp., 204 

w. Va. 229, 511 S.E.2d 854 (1998) was error because Arnold was overruled by Dan Ryan 

Builders, Inc. v. Nelson, 230 W. Va. 281, 737 S.E.2d 550 (2012). However, the Crrcuit Court 

cites to Arnold as an exampie of a factor that a court can look to when reviewing a contract 

provision for unconscionability. The Order in no way relies solely on Arnold to find 

unconscionability; rather, the Court found that the contractual provision preserving the lender's 

right to trial by jury while requITing a debtor to waive such a right is a factor weighing in favor of 

finding unconscionability. 

Additionally, the fact that Mr. Stacy is purportedly prohibited from assigning any right 

while the original creditor maintains the right to assign all rights, even without notice, reflects a 

complete lack of mutuality. This lack of mutuality, in accompaniment with procedural 

unconscionability presented in this case, establishes unconscionability and an unenforceable 

arbitration agreement. Either way, the Crrcuit Court's alternative findings of unconscionability 

do not abrogate the initial finding that the debt purchaser Petitioner failed to prove the existence 

ofan enforceable arbitration agreement. 

D. 	 The Circuit Court's Finding that Petitioner Failed to Prove the Existence of an 
Arbitration Agreement Obviated the Need to Address Petitioner's Incorrect 
Argument Regarding the Applicable Law to Interpret the Contract 

Petitioner argues that the Crrcuit Court should have applied Utah Law in interpreting the 

alleged agreement between the parties. First, it should be noted that Petitioner is requesting that 
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a court should interpret a contract that was never proven to exist between the parties. Secondly, 

and just as important, Petitioner is incorrect in its arguments regarding application of Utah law. 

Petitioner misstates applicable law in its argument that the FAA prevents state courts 

from applying state law contract principles to determine whether an agreement to arbitrate is 

valid and enforceable. This argument by Petitioner is simply untrue and is not supported by the 

cases or rules cited by Petitioner. In fact, the FAA provides that: 

A written provision in any maritime transaction or a contract evidencing a 
transaction involving commerce to settle by arbitration a controversy thereafter 
arising out of such contract or transaction ... shall be valid, irrevocable, and 
enforceable, save upon such grounds as exist at law or in equity for the revocation 
of any contract. 

9 U.S.C. § 2. This provision specifically provides that "grounds as exist at law or in equity for 

the revocation of any contract" still apply under the FAA. Indeed, the United States Supreme 

Court has repeatedly recognized the "fundamental principle that arbitration is a matter of 

contract." See e.g. Rent-A-Center, West, Inc. v. Jackson, 130 S. Ct. 2772, 2776, (2010); AT&T 

Mobility LLC v. Concepcion, 563 U.S. 333, (2011). In line with these principles, it is clear that 

courts must place arbitration agreements on an equal footing with other contracts. Buckeye 

Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 443 (2006). 

In both West Virginia and Utah, parties to contracts can waive certain contractual 

provisions. Utah Code Ann. § 78B-ll-107(I) (Arbitration contract is revocable "upon ground 

that exists at law or in equity..."; see also SyI. pt. 7, Schumacher Homes of Circleville, Inc. v. 

Spencer, 774 S.E.2d 1 CW. Va. 2015) (('''[n]othing in the Federal Arbitration Act, 9 U.S.C. § 2, 

overrides the normal rules of contract interpretation. Generally applicable contract defenses 

such as laches, estoppel, waiver, fraud, dl~ress, or unconscionability - may be applied to 

invalidate an arbitration agreement."') (quoting SyI. pt. 9, Brown v. Genesis Healthcare Corp., 
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724 S.E.2d 250 (W. Va. 2011), reversed on other grounds by Marmet Health Care Ctr., Inc. v. 

Brown, 132 S. Ct. 1201 (2012)); Ara v. Erie Ins. Co., 387 S.E.2d 320, 323 CW. Va. 1989) ("an 

insurance company may waive a contractual policy provision"). 

Thus, the Circuit Court's and this Court's ability to rule on Petitioner's lack of a valid 

agreement and also regarding the issue of waiver is clear has already been addressed in West 

Virginia. Indeed, while Petitioner incorrectly states that federal law applies to this principle,7 the 

Fourth Circuit Court of Appeals and the Supreme Court of the United States are in agreement on 

this issue. In the case of Muriithi v. Shuttle Express, Inc., 712 F.3d 173 (4th Cir. 2013), the 

Fourth Circuit Court of Appeals expressly stated that "a challenge specific to an arbitration 

clause is considered by the court in a motion to compeL" See Muriithi, 712 F.3d at 184. In the 

United States Supreme Court case of Oxford Health Plans, LLC v. Sutter, 133 S. Ct. 2064 

(2013), the Court held that questions of arbitrability, "which 'include certain gateway matters, 

such as whether parties have a valid arbitration agreement at all or whether a concededly binding 

arbitration clause applies to a certain type of controversy' - are presumptively for courts to 

decide." See Oxford, 133 S. Ct. at 2068 (quoting Green Tree Financial Corp. v. Bazzle, 539 U.S. 

444,452 (2003)). Here, Petitioner chose the West Virginia court for its dispute with Mr. Stacy 

and waited nearly a year to trigger the purported arbitration provision. On the questions of 

contract formation and waiver, the Court properly applied West Virginia law. 

E. 	 Petitioner's Requests to Interpret a Contract that it Failed to Prove Does Not 
Constitute Reversible Error 

Petitioner, in its fifth and seventh assignments of error, argues that the Circuit Court 

should have mterpreted a contract that Petitioner failed to prove ever existed. In doing so, 

Petitioner seeks to place the proverbial cart before the horse. Obviously, the Circuit Court is not 
< 

7 ''We apply ordinary state law principles governing the formation of contracts." Muriithi v. Shuttle 
Express, Inc., 712 F.3d173, 179 (4th Cir. 2013)(emphasis added). 
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required to interpret the scope of an agreement that is not even proven to exist. The Circuit 

Court's determination that Petitioner failed to prove the existence of an arbitration agreement 

and its finding of waiver completely abrogated the need to interpret language regarding the scope 

of the claims subject to the purported agreement or the issue ofa class action waiver. 

Thus, Petitioner's assignment of error arguing that a class action waiver in the agreement 

bars respondent from pursuing any class action litigation is without merit. As previously 

addressed, Petitioner has failed to establish that the Respondent was ever a party to the alleged 

agreement attached to the Anderson affidavit in any meaningful way: Petitioner failed to carry 

its burden in this regard. Because Petitioner has failed to establish that the purported agreement 

attached to the Anderson affidavit was a valid and enforceable agreement between Mr. Stacy and 

Synchrony, Petitioner therefore failed to establish that it can enforce any provisions contained 

therein, including the class action waiver or any arguments regarding the scope of arbitral claims. 

Even if it was determined that Petitioner satisfied its burden to prove that the alleged 

agreement attached to the Anderson affidavit was a valid and enforceable contract between Mr. 

Stacy and Synchrony, Petitioner still cannot enforce the ban. This is because the claSs action 

waiver only applies to "us" which is defined in the cardholder agreement as exclusively 

Synchrony and not its "assigns." It would be improper to enforce the class action ban because 

Petitioner failed to prove through any competent evidence that it purchased the right to enforce 

this ban in addition to the right to collect an alleged debt. The same analysis on these issues 

provided above as to the formulation of the contract itself applies to the class action waiver 

analysis. Because Petitioner cannot establish that the alleged agreement attached to the 

Anderson affidavit was a valid and enforceable contract between Mr. Stacy and Synchrony, 

Petitioner therefore cannot enforce any portion thereof,_ including the arbitration provision and 
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the class action waiver. Thus, Petitioner's failure to prove that it specifically purchased the right 

to enforce the class action waiver should prohibit this Court from allowing Petitioner to enforce 

the narrowly drafted provision which applied only to the consumer and Synchrony Bank, 

referred to as ''us.'' 

V. CONCLUSION 

Based on the foregoing recitations of fact and arguments of law, the Respondent 

respectfully requests that this Honorable Court affirm the order denying Petitioner's Motion to 

Compel Arbitration. 
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