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I. SUMMARY OF REPLY ARGUMENT 


The undisputed evidence presented by Atlantic Credit & Finance Special Finance Unit, 

LLC, Assignee of Synchrony Bank ("Atlantic Credit"), establishes that Courtney R. Stacy 

("Stacy" or "Respondent"), entered into a valid agreement to open the Account,l which included 

the Arbitration Agreement, with Synchrony Bank ("Synchrony"), formerly known as GE Capital 

Retail Bank. (App. pp. 365-400). The evidence illustrates that Stacy, in fact, received the 

Arbitration Agreement along with the plastic credit card for the Account and did, in fact, utilize 

the Account for his own personal benefit. (App. pp. 327, 366). The evidence also establishes 

that on, or about, June 20, 2015 Synchrony transferred "all right, title and interest" in the 

Account to Atlantic Credit. (App. pp. 367, 659). 

Respondent's brief attempts to distract from these established facts by mischaracterizing 

and misstating the facts in the record, and improperly applying inapposite or inapplicable law. 

Specifically, Respondent argues that: (1) Atlantic Credit's evidence in support of a legally 

binding arbitration agreement is purportedly inadmissible and/or the proposed affiant lacks 

personal knowledge or competency to offer testimony, (Respondent's Brief, pp. 8-14); (2) 

Respondent has never admitted to "obtaining" the Account from Synchrony, (Respondent's 

Brief, p. 21); (3) Atlantic Credit failed to establish that it acquired "all right, title and interest" to 

the Account from Synchrony, (Respondent's Brief, pp. 25-28); and (4) Atlantic Credit waived its 

right to enforce the Arbitration Agreement (Respondent's Brief, pp. 28-33). 

In making these arguments, however, Respondent either overlooks documents contained 

in the record, or badly misinterprets them. For example, Respondent repeatedly contends that he 

did not own/use the Account. (Respondent's Brief, p. 21). The alleged denial purportedly to 

1 Unless otherwise designated, all capitalized tenns herein are given the same meaning as set forth in Petitioner's 
Brief. 



illustrate that Atlantic Credit somehow fails to establish the Account is Respondents much less 

subject to the Arbitration Agreement. However, that contention is demonstrably false, as 

documents in the record show that Stacy admits using the Account CAppo p. 327). Moreover, 

Respondent submits no sworn testimony whatsoever stating that he did not receive the 

Arbitration Agreement. Indeed, the record shows that he did receive, and use, the card - which 

was sent along with the Arbitration Agreement. CAppo pp. 365-387). 

Likewise, Respondent's contention that Atlantic Credit did not acquire all rights to the 

Account, is another attempt at sleight of hand that fails. (Respondent's Brief, pp. 25-28). In fact, 

the "Purchase Agreement" between Synchrony and Atlantic Credit, as produced in discovery, 

unequivocally states that Atlantic Credit purchased "all right, title and interest" in the Account 

from Synchrony. CAppo p. 659). Again, Respondent submits no evidence - because there is 

none - showing that Atlantic Credit did not own all rights to the Account, including the right to 

enforce the arbitration clause at issue. 

In addition, throughout the brief, Respondent attempts to undermine the credibility of the 

witnesses who submitted affidavits in support of Atlantic Credit's motion. The challenges, 

however, are without detail, and they are belied by the affidavits themselves. CAppo pp. 365

387). For example, Respondent contends that Ms. Anderson's qualifications are insufficient to 

establish that she possesses competent and credible knowledge of how Synchrony compiles and 

maintains its records in the ordinary course of business. But this argument is completely 

unfounded as Ms. Anderson's affidavit unequivocally establishes both her competency and 

credibility, through testimony regarding her position, job responsibilities and her knowledge 

regarding the origin of Synchrony records as well as how said records are maintained in the 

ordinary course of business. (Jd.). Indeed, the facts established by the Anderson affidavit are 
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further corroborated by the testimony of Sarah Wilson, a qualified witness for Atlantic Credit, 

'who testified that Atlantic Credit maintained the Account following its acquisition from 

Synchrony. In short, the affidavits in support of Atlantic Credit's motion are made by credible 

and competent witnesses, and no argument made by Respondent - who does not submit his own 

affidavit - undermines that. 

Interestingly, Respondent fails to substanti vel y address two maj or arguments: (1) the 

application of Utah law; and (2) Stacy's inability to participate in class claims. In fact, 

Respondent's argument on these issues simply reiterate Stacy's perverse arguments regarding the 

alleged non-existence of a valid arbitration agreement. The Arbitration Agreement contains a 

valid choice of law provision - implementing Utah law. CAppo pp. 375-376). However, 

Respondent fails to address the choice of law provision, offer any authority favoring the 

application of West Virginia law (over Utah law) or advance any theory why this Court should 

strike the choice of law provision. (Respondent's Brief, pp. 36-37). Consequently, pursuant to 

Rule 16(g) of the West Virginia Rules of Appellate Procedure, Respondent's failure to address 

this issue entitles this Court to assume that Respondent favors the application of Utah law. 

Finally, Respondent's contention that Atlantic Credit "waived" its right to compel 

arbitration simply by its limited participation in this litigation is completely without merit, as it is 

based on a misstatement of applicable law. To establish a waiver tmder the laws of Utah or West 

Virginia, Respondent must establish, inter alia, that Atlantic Credit took a position that was 

"inconsistent" with its intent to arbitrate. Cent. Fla. Invs., Inc. v. Parkwest Assocs., 2002 UT 3, 

*22-24, 40 P.3d 599, 608 (2002) (outlining the elements o/waiver under Utah law); Parsons v. 

Halliburton Energy Servs, Syl. Pt. 6, 785 S.E.2d 844, 2016 W.Va. Lexis 229 (2016). 

Respondent's brief falls far short of such a standard. Indeed, the actions Atlantic Credit took in 
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this litigation - filing an answer to a class action counterclaim and participating in discovery in a 

limited manner - hardly constitutes acts that are "inconsistent" with Atlantic Credit's intent to 

arbitrate. See id. at *28-29, 33, 40 P.3d at 609-10. 

For example, in Central Investments, Inc., the court reviewed a nearly identical record 

and determined that filing and answer and participating in discovery do not constitute waiver. 

See id. at *28-29,33,40 P.3d at 609-10; see also Citibank, NA. v. Perry, 797 S.E.2d 803, 807

08 (W.Va. 2016) (where this Court found no waiver despite creditor's filing ofan answer to a 

class counterclaim and partiCipating in discovery before compelling arbitration) Accordingly, 

the Circuit Court committed clear and reversible error by denying Atlantic Credit's motion to 

compel arbitration. 

II. ARGUMENT 

A. Atlantic Credit Has Presented Admissible Evidence Sufficient To Establish The 
Existence Of A Legally Binding Arbitration Agreement 

When introducing business records, Rule 803(6) of the West Virginia Rules of Evidence 

permits the admission of business records and other acts provided: 

(A) the record was made at or near the time by - or from information transmitted 
by - someone with knowledge; (B) the record was kept in the course of a 
regularly conducted activity of business [ ... ]; (C) making the record was a regular 
practice of that activity; (D) all of these conditions are shown by the testimony of 
the custodian or another qualified witness [ ... ]; and (E) neither the source of 
information nor the method or circumstances of preparation indicate a lack of 
trustworthiness. 

W.Va. R. Evid. 803(6)(D) (LexisNexis 2017). 

In an attempt to oppose the existence of a legally binding arbitration agreement between 

Atlantic Credit and Stacy, Respondent argues that Atlantic Credit has failed to carry its burden of 

proof. Specifically, Respondent argues that Jodi Anderson lacks personal knowledge of her 

proffered testimony, that Ms. Anderson is not a "qualified witness" and that the documents 
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attached to Ms. Anderson's affidavit lack "trustworthiness." In support of this position, 

Respondent analyzes only excerpts of the evidence. That is, Respondent mischaracterizes the 

testimony and evidence set forth in Ms. Anderson's affidavit in an attempt to convince this Court 

that Atlantic Credit somehow failed to meet its burden of proof. However, the fact remains that 

Ms. Anderson is qualified to testify and the evidence relied upon in her affidavit is truthful. 

1. Jodi Anderson has personal knowledge and is qualified to offer testimony 

Respondent argues that Jodi Anderson lacks "personal knowledge" because she did not 

"create[] any of the documents attached to [her] affidavit." (Respondent's Brief, p. 10.). 

Additionally, Respondent argues that Ms. Anderson fails to establish that "she" mailed the 

cardholder agreement to Stacy (which contained the Arbitration Agreement). (ld.). 

Respondent's entire argument is premised on the fact that Atlantic Credit is somehow required to 

produce a witness who "actually" handled Stacy's account and all communications on the 

Account. Stacy's argument is without merit and should be rejected. See Lacy v. CSX Transp., 

Inc., 520 S.E.2d 418,436 (W.Va. 1999) (analyzed below). 

Respondent recognizes that Rule 803(6) contemplates the introduction of testimony and 

business records as an exception to the rule against hearsay. (Respondent's Brief, p. 11-12). In 

fact, the cases cited in Respondent's brief acknowledge that Ms. Anderson is not required to 

have "personal knowledge" of Stacy's account so long as she is a "'qualified witness,' who has 

sufficient knowledge of the record-keeping system and the creation of the contested record to 

establish their trustworthiness." (Respondent's Brief, p. 13) (citing Us. v. Hernandez, 166 F3d 

335 (4th Cir. 1998)). 

Setting aside Respondent's misstatement of the law, his argument that Atlantic Credit 

failed to establish that Ms. Anderson is a "qualified witness" is flawed because it relies only on 
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strategically edited snippets of Ms. Anderson's testimony. Specifically, Respondent contends 

that: 

None of the required knowledge and familiarity with the creation and 
maintenance of the record keeping system allegedly relied upon by Anderson is 
established in her affidavit. The affidavit only states that Anderson is "familiar 
with the manner in which Synchrony's credit card account records and 
account agreements are maintained." 

(Respondent's Brief, p. 13) (emphasis added). But this characterization completely omits Ms. 

Anderson's testimony regarding her experience in assessing, maintaining and compiling business 

records for Synchrony, including that she has extensive experience in (i) maintaining cardholder 

agreements, transactions and communications with customers; and (ii) how these records are 

maintained in the ordinary course of Synchrony's business. (App. pp. 365-367). In fact, Ms. 

Anderson established her qualifications and the foundation for her testimony as follows: 

3. I am employed by Synchrony Bank ("Synchrony"), as a Litigation 
Analyst. Since 2001, my responsibilities include regularly assessing Synchrony's 
cardholder records and helping to maintain and compile histories of credit 
card agreements. I also review and analyze account records and transaction 
histories including communications to and from customers. I amfamiliar with 
the manner in which Synchrony's credit card account records and account 
agreements are maintained and the manner in which mailings are sent to 
Synchrony cardholders. 

4. In this position, I have personal knowledge of the business records of 
Synchrony and I am a qualified person authorized to declare and certify on behalf 
of Synchrony. 

[ ... ] 

10. I further certify that the documents attached hereto as Exhibits 1-4 (i) were 
made at or near the time of the activity documented; (ii) are regular business 
records; (iii) have been kept and maintained by a person with knowledge of the 
account; (iv) were kept in the course of the regularly conducted business activity 
of Synchrony; and (v) were kept by Synchrony as a regular practice during its 
regularly conducted business activity. 
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(App. pp. 365-367) (emphasis added). This extensive information about her background and 

specific knowledge is more than sufficient under applicable law to establish that Ms. Anderson is 

a credible witness. 

Additionally, Respondent complains that Ms. Anderson does not declare herself to be the 

"records custodian" for Synchrony. (Respondent's Brief, p. 14). As set forth above, Rule 

803(6), however, states that a foundation for evidence be established by testimony of the 

"custodian" of records or "another qualified witness." W.Va. R. Evid. 803(6)(D) (emphasis 

added); see also Lacy, 520 S.E.2d at 436. In Lacy, this Court held that "[aJ qualified witness is 

not required ... to have personally participated in or observed the creation of the document ... , or 

know who actually recorded the information ... [.J Rather, a foundational witness 'need only be 

someone with knowledge of the procedure governing the creation and maintenance of the 

records sought to be admitted." Id. (internal citations omitted) (emphasis added). Accordingly, 

Respondent's contentions are without merit. 

Next, Respondent attempts to contend that Atlantic Credit has not done enough through 

Ms. Anderson's affidavit to establish that Respondent received the Arbitration Agreement. This 

argument is meritless. First, Ms. Anderson testifies that she has knowledge of the procedure 

governing the creation and maintenance of Synchrony's records and that the Arbitration 

Agreement was mailed to Stacy on February 10, 2014 along with the "CareCredit" plastic card. 

(App. pp. 366). Such testimony is sufficient to establish that Respondent received the 

Arbitration Agreement, as the mailbox rule creates a presumption that mail reached its 

destination and was actually received. Hagner et at. v. Us., 285 U.S. 427,430 (1932). 

Even if Respondent were correct about the sufficiency of Ms. Anderson's testimony - he 

is not - the record leaves no question that Respondent received the Arbitration Agreement. Ms. 
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Anderson testified that the "Care Credit" plastic card was sent along with the Arbitration 

Agreement via mail. (App. pp. 366). She also testified - and Stacy admits - using the card on 

multiple occasions at separate businesses. (App. pp. 365-383) (App. pp. 327, 366) (admitting 

that he utilized the Account for his own personal benefit). Logic dictates that Stacy could not 

have used the Account if he had not received the card, and Ms. Anderson testified that he could 

not have received the card without the Arbitration Agreement. Accordingly, Ms. Anderson's 

testimony credibly indicates that Stacy received the Arbitration Agreement. See Lacy, 520 

S.E.2d at 436 ("the foundation required by Rule 803(6) may he estahlished hy circumstantial 

evidence, or hy a comhination ofdirect and circumstantial evidence"). 

Thus, Ms. Anderson has clearly established herself as a "qualified witness" capable of 

proffering testimony regarding the Account and provided support of her testimony through 

business records which are attached to Ms. Anderson's affidavit. Furthermore, Stacy admits to 

using the Account. Accordingly, Atlantic Credit is entitled to rely upon Rule 803(6) to introduce 

Ms. Anderson's testimony, and accompanying exhibits, for the purpose of establishing the 

existence of a valid arbitration agreement between Atlantic Credit (as assignee) and Stacy. 

2. Jodi Anderson's testimony, and the exhibits she relies upon, are trustworthy 

The final element of Rule 803(6) is that "neither the source of information nor the 

method or circumstances of preparation indicate a lack of trustworthiness." W.Va. R. Evid. 

803(6)(E). Respondent argues the information relied upon by Ms. Anderson "indicate[s] a lack 

of trustworthiness." In support of this position, Respondent relies upon information found in two 

(2) exhibits attached to Ms. Anderson's affidavit: (1) the credit application of Stacy; and (2) the 

cardholder agreement (which contains the Arbitration Agreement). (Respondent's Brief, p. 15). 
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First, Respondent points to a date on Stacy's credit application, "March 30, 2014" and 

argues that the application lacks trustworthiness because Ms. Anderson testified that Stacy 

applied for the Account on February 4, 2014. (Jd.); (App. pp. 368-374). However, this is 

nothing more than a "red herring" as the credit application is undeniably dated February 4, 2014 

as denoted by the "TransUnion United States Credit Report" within the application. Indeed, the 

TransUnion report shows the exact time that Stacy applied for the Account online on February 4, 

2014 - 9:28 a.m. (App. p. 372).2 The credit application is unquestionably consistent with Ms. 

Anderson's testimony, and the fact that Respondent improperly focused on another date on the 

application is meaningless. 

Second, Respondent points to the cardholder agreement and states the agreement is not 

"dated February 10, 2014" - the date Ms. Anderson testified as the date Synchrony mailed the 

Arbitration Agreement to Stacy. (Respondent's Brief, p. 15). Instead, the cardholder agreement 

contains the following phrase: "Rev. 6/24/13" which Respondent argues is the purported date of 

the cardholder agreement. (Respondent's Brief, p. 15); (App. pp. 375). Again, Respondent's 

idiosyncratic interpretation of the contents of the documents in the record does nothing to 

support his position. In reality, "Rev. "6/24/13" is merely a reference to the date of the most 

recent revision to this particular version of the cardholder agreement used on Synchrony's 

accounts. (App. pp. 375). It says nothing about the date that Synchrony mailed that document to 

Stacy - which is conclusively established, by Anderson, as February 10, 2014. (App. p. 366). 

Respondent also attempts to contend that as in Bazemore v. Jefferson Capital Systems, 

LLC, 827 F.3d 1325 (11 th Cir 2016), there is no evidence here that the cardholder agreement was 

provided to Stacy. (Respondent's Brief, pp. 18-20). Respondent's argument completely ignores 

2 The "March 30, 2014" date is simply an internal entry acknowledging the date the application was moved from 
Synchrony's application system to its archival system. 
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the record. In Bazemore, Jefferson Capital System, LLC ("JCS"), the proponent of arbitration 

only provided testimony that customarily an arbitration agreement "would have been sent to the 

Plaintiff within ten days of her online application." Id. The court found JCS's inability to 

definitively state that an arbitration agreement was sent to the consumer, rather than indicating it 

"would have been" sent, deficient in establishing an enforceable arbitration agreement. Id. 

Likewise, the court found JCS's inability to produce an accurate copy of the arbitration 

agreement it sought to enforce to be detrimental to JCS's request to compel arbitration. Id. In 

fact, JCS conceded in oral argument that it did not "have an exact copy of what was sent" to 

plaintiff. Id. 

By contrast, here, the record contains the very evidence that was found lacking by the 

court in Bazemore. Ms. Anderson testified that an exact copy of the cardholder agreement 

(which contained the Arbitration Agreement) was sent to Stacy along with an accurate copy of 

the actual contract Atlantic Credit seeks to enforce. (App. pp. 366,375-76). Additionally, Ms. 

Anderson testified that Stacy utilized the Account on multiple occasions. (Id. at 366). 

Moreover, Atlantic Credit has submitted a "true and accurate copy" of the Arbitration Agreement 

with Ms. Anderson's affidavit. (App. pp. 366, 375-76). Further contributing to the credibility 

of this evidence is the fact that Ms. Wilson testified that the cardholder agreement had been 

incorporated into Stacy's account and continually maintained by Atlantic Credit in the course of 

Atlantic Credit's maintenance of regular business records following the transfer of the Account 

to Atlantic Credit. (App. pp. 390-91). Accordingly, what was missing in Bazemore is clearly 

present here, and Respondent's attempt to liken this case to that one should be rejected. 

Respondent's final position that Ms. Anderson's testimony somehow lacks 

trustworthiness is that the Arbitration Agreement does not bear Stacy's name, address or 
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signature. (Respondent's Brief, p. 15). This position is completely without merit as nothing in 

Bazemore or any other authority requires such a showing. See generally Bazemore, 827 F.3d at 

1325; see also Galloway v. Santander USA, Inc., 819 F.3d 79, 90 (4th Cir. 2016); Ellsworth v. 

The American Arbitration Assoc., 148 P.3d 983, 988 (Utah 2006). Furthermore, the FAA does 

not require that an arbitration agreement be signed to be enforceable - only that the agreement be 

in writing. Galloway, 819 F.3d at 90; see also Ellsworth, 148 P.3d at 988. 

Atlantic Credit has submitted admissible, trustworthy evidence in support of the existence 

of a binding arbitration agreement. Accordingly, the Court should reverse the Circuit Court's 

denial of Atlantic Credit's request for arbitration. 

B. The Arbitration Agreement Has Been Assigned From Synchrony to Atlantic Credit 

Respondent also argues, in the alternative, that even if a valid arbitration agreement 

existed, the Arbitration Agreement between Synchrony and Stacy is non-transferrable. 

(Respondent's Brief, p. 25-28). In support of this position, Respondent advances three theories: 
/ 

(1) that the Arbitration Agreement does not extend to "third parties"; (2) that Atlantic Credit has 

failed to establish that it acquired Stacy's account; and (3) that Atlantic Credit has failed to 

establish that it acquired "all rights" to the Account, including the right to compel arbitration. 

The evidence clearly establishes that Synchrony could, and did, lawfully assign all right, title and 

interest in the Account to Atlantic Credit. (App. p. 659). 

Respondent's contention that the Arbitration Agreement does not extend to "third 

parties" fails. (Respondent's Brief, p. 21). As an initial matter, Atlantic Credit is not a third 

party. Rather, it is the owner of the Account as the record shows that it acquired all "right, title 

and interest" from Synchrony. (App. p. 659). That is, Atlantic Credit is not attempting to collect 

on behalf of another creditor, but is attempting to collect its own debt. (App. p. 659). 
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Moreover, the Arbitration Agreement unquestionably contemplates and allows 

Synchrony to assign its rights in the Account to Atlantic Credit. (App. p. 659). Specifically, the 

Arbitration Agreement states: 

Assignment. We may sell, assign or transfer any or all of our rights or duties 
under this agreement or your account, including our rights to payments. We do 
not have to give you prior notice ofsuch action. 

(App. p. 376). 

In an effort to convince this Court that the clause is unenforceable, Respondent cites and 

analyzes various cases that purportedly support the notion that arbitration agreements don't 

extend to "third parties." (Respondent's Brief, pp. 21-25). As referenced above, however, 

Atlantic Credit is not a third party. Additionally, none of the cases cited by Respondent are 

relevant to these facts because those cases either held the assignee failed to establish it acquired 

"all right, title and interest" to the relevant account or the courts refused to extend the arbitration 

provision to a "third party.,,3 For example, Respondent's reliance on Fox v. Nationwide Credit, 

Inc., 2010 WL 3420172 (N.D. Ill. 2010) is misplaced. In Fox, GE Money Bank hired 

Nationwide Credit, Inc. ("NCI") to collect a debt. The plaintiff, Fox, subsequently brought suit 

against NCI. NCI sought to enforce the arbitration agreement as a third party debt collector, and 

not as the assignee of the account, and the court refused to extend the provisions of the clause to 

NCI. But Atlantic Credit is not a third party - it owns the debt. 

3 (Respondent's Brief, pp. 23-25) (citing Wise v. Zwicker & Assoc., P.C, 2013 (2013 WL 1195555, at *3-6 (N.D. 
Ohio 2013) (declining to extend the right to enforce arbitration to a debt collection law firm - a third party); 
McGinnis v. John C Bonewicz, P.C, 2012 WL 604430, at *3-4 (CD. Ill. 2012) (declining to extend the right to 
arbitrate to a third party debt collector collecting on behalfofa debt buyer); Burford v. Pallisades, L.L.C, 552 F. 
Supp.2d 800, 808-10 (N.D. III 2008) (declining to enforce an arbitration agreement of an assignee because the 
assignee had not proved that it acquired all right, title and interest); Nazar v. WolpofJ & Abramson, L.L.P., 2007 
WL 2875377 (D. Kan. 2007) (declining to extend an arbitration agreement to a third party law firm that brought 
suit in favor ofcreditor)). 
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Respondent's remaining theories for not honoring the assignment of the Arbitration 

Agreement to Atlantic Credit are likewise without merit. Specifically, Respondent argues that 

Atlantic Credit failed to establish that it specifically acquired Stacy's account in the acquisition 

from Synchrony. However, this argument overlooks the testimony of Sarah Wilson, a qualified 

witness for Atlantic Credit, who confirmed the Account was acquired from Synchrony. (App. 

pp. 389-391). Additionally, Respondent argues that Atlantic Credit failed to establish that it 

acquired all of Synchrony's rights to the Account, such as the right to enforce the arbitration 

agreement (as opposed to somehow only purchasing the "receivable"). (Respondent's Brief, p. 

27~28). However, the forward flow agreement between Synchrony and Atlantic Credit, which 

was produced in discovery, illustrates that Atlantic Credit acquired "all right, title and interest" to 

the Account from Synchrony. (App. p. 659). 

The record conclusively shows that Atlantic Credit acquired the Account from 

Synchrony, and that Synchrony assigned all right title and interest to the Account (including the 

right to compel arbitration) to Atlantic Credit. Respondent's contentions to the contrary should 

be rejected. 

C. Utah Law Governs The Arbitration Agreement 

The Arbitration Agreement contains a valid choice of law prOVlSlon which 

unan1biguously incorporates Utah law. Respondent misrepresents Atlantic Credit's position 

regarding the application of Utah law. Atlantic Credit does not advance any argument or theory 

that would bar the application of state contract law - quite the opposite actually. Atlantic Credit 

acknowledges that state law governing contracts is wholly applicable to the enforcement of 

arbitration agreements. However, Atlantic Credit suggests the circuit court erred by failing to 

analyze certain defenses, raised by Respondent, under Utah law. 
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Interestingly, Respondent fails to address the choice of law provision or advance any 

argument that the provision should be disregarded as against public policy. Rule 16(g) of the 

West Virginia Appellate Rules states "[i]fthe response does not contain an argument in response 

to a question presented by the petition, the Court will assume that the respondent agrees with the 

petitioner's view of the issue." W.Va. R. App. P. 16(g) (LexisNexis 2017). Accordingly, Utah 

law is applicable when analyzing Respondent's purported defenses. 

D. Atlantic Credit Has Not Waived Its Right To Compel Arbitration 

Respondent contends that various defenses exist which should prevent the enforcement of 

the Arbitration Agreement. Most prominently, Respondent alleges that Atlantic Credit waived 

its right to compel arbitration. In support, Respondent contends that Atlantic Credit: (1) should 

be deemed to have waived its right to arbitrate any time it files a debt collection case in small 

claims court; and (2) waived its right to compel arbitration here by filing a collection action in 

magistrate court and participating in litigation. (Respondent's Brief, p. 28). These contentions 

are contrary to established law, and to the facts here, and should be rejected. 

In support of his first theory, Respondent cites three cases for the purported notion that 

debt purchasing companies, "which exists for the primary purpose of repeatedly suing consumers 

in the public court system, waive[] any potential right to arbitrate." (Respondent's Brief, p. 29).4 

As an initial matter, carving out a special standard for the interpretation and enforcement of 

arbitration agreements based upon the nature of a litigant's business would be unlawful and 

preempted by the FAA. Dan Ryan Builders, Inc. v. Nelson, 230 W.Va. 281, 290, 737 S.E.2d 

550, 560 (W.Va. 2012) (holding the Federal Arbitration Act preempts any law which targets or 

carves out special contract rules for arbitration agreements). 

4 (citing Principal Investments, Inc. v. Harrison, 366 P.3d 688 (Nev. 2016); Nelson v. Liberty Acquisitions Servicing 
LLC, 374 P.3d27 (Utah Ct. App. 2016); Cainv. MidlandFunding, LLC, 452 Md. 141, 156A.3d807 (Md. 2017). 
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Moreover, a review of each of the cases upon which Respondent relies shows that the 

courts declined to compel arbitration not because of the nature of the defendant's business, but 

because each of the arbitration agreements contained language which the Court found did not 

permit arbitration after the defendants had already chosen the forum in which to sue. 5 That is, 

the authority relied upon by Respondent turned on the specific language of the relevant 

arbitration agreement. 

Here, however, the Arbitration Agreement specifically states that the filing of a collection 

action does not operate as a waiver ofthe right to compel arbitration: 

1. If either you or we make a demand for arbitration, you and we must arbitrate 
any dispute or claim between you or any other user of your account, and us, our 
affiliates, agents and/or providers that accept the card or program sponsors if it 
relates to your account, expect as noted below. 

2. We will not require you to arbitrate: (1) any individual case in small claims 
court or your state's equivalent court, so long as it remains an individual case in 
that court; or (2) a case we file to collect money you owe us. However, ifyou 
respond to the collection lawsuit by claiming any wrongdoing, we may require 
you to arbitrate. 

(App. p. 376) (Italics added for emphasis). In sum, the Arbitration Agreement clearly and 

unambiguously provides that Atlantic Credit is permitted to initiate small claims in magistrate 

court without waiving its ability to later compel arbitration in the event of a counterclaim, such 

as the class action counterclaim Stacy filed here. CAppo p. 376). In fact, this Court recently 

held on identical facts that the creditor had not waived its right to compel arbitration even though 

the creditor had initiated the underlying action in circuit court. eitibank, NA., 797 S.E.2d at 

808. 

5 (Respondent's Brief, pp. 28-30) (citing Harrison, 366 P.3d at 691-92, 696-98) (holding the arbitration agreement 
permitted litigation or arbitration and once creditor filed suit it waived right to arbitrate); Nelson, 374 P.3d at 28
31 (holding the specific language in the arbitration agreement did not allow arbitration ofcounterclaims brought by 
debtor after creditor already filed suit); Cain, 452 Md At 156-57 (holding the language of the arbitration 
agreement specifically waived arbitration by filing in small claims court)). 
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In a variation of this theory, Respondent also argues that Atlantic Credit has waived its 

right to compel arbitration by initially filing the underlying suit in the Wyoming County 

Magistrate Court. (Respondent's Brief, pp. 31-33). In support of this argument, Respondent 

string cites to various jurisdictions - none of which are from West Virginia or Utah - which 

purportedly support Respondent's position. However, Respondent provides no analysis 

regarding the facts of those cases or the specific language contained within those arbitration 

agreements. As previously discussed above, this argument overlooks the exact language of the 

Arbitration Agreement - which specifically maintains the right to sue in small claims court and 

later compel arbitration if counterclaims are asserted thereafter. (App. p. 376). 

Respondent's second theory argues that Atlantic Credit waived its right to compel 

arbitration by filing an answer to Stacy's class counterclaim and participating in discovery. 

(Respondent's Brief, pp. 29-33). However, this argument fails to properly apply the law in West 

Virginia or Utah. To establish a waiver under Utah law, Respondent must establish that Atlantic 

Credit took a position "inconsistent" with its intent to arbitrate AND establish that he has been 

prejudiced by the alleged waiver. Cent. Fla. Invs., Inc., 2002 UT at *22-24, 40 P.3d at 608. 

Respondent has not alleged any prejudice in this action. (See generally Respondent's Brief, pp. 

28-33). Likewise, to establish a waiver under West Virginia law, Respondent must establish 

that Atlantic Credit took a position "inconsistent" with its intent to arbitrate. Parsons, 785 

S.E.2d at 844, Syl. Pt. 6. 

Here, Atlantic Credit took no action that would support a finding of waiver. As 

previously noted, the only action Atlantic Credit took in the case before filing the arbitration 

motion was to file an answer to Respondent's class counterclaim and participate in some early 

discovery. This is far short of sufficient to establish "waiver." Indeed, the Supreme Court of 
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Utah has held that "[i]f participation in discovery and pretrial motions, standing alone, 

irrespective of the parties' intentions, were to constitute waiver of the right to arbitrate, the 

strong policy favoring arbitration would be damaged." Cent. Fla. Invs., Inc., 2002 UT at *33, 40 

P.3d at 610 (internal citation omitted). Likewise, this Court has recently held that filing an 

answer and participating in discovery does not constitute a waiver. Citibank, 797 S.E.2d at 808; 

see also American Heart Disease Prevention Fund v. Hughey, 1997 U.S. App. LEXIS 1806 (4th 

Cir. 1997) (holding a 16 month delay in compelling arbitration is not a waiver); Barrett v. Mntr. 

Pre-Owned Autos, LLC, et al., Kanawha County Circuit Court, Civil Action No. 13-C-1325 

(cited in App. pp. 508-509) (Judge Bloom compelled arbitration at a pretrial conference). 

Respondent cites State ex reI. Barden & Robeson Corp. v. Hill, 539 S.E.2d 106, 111 

(W.Va. 2000) because the court denied a motion to compel arbitration after litigation had been 

pending for only two months. However, Hill is distinguishable because a default judgment had 

already been entered against the builder. Id In this case, there has been no such default 

judgment entered against either party. 

In sum, "[t]he burden on one seeking to prove a waiver of arbitration is a heavy one" and 

Respondent has failed to set forth any argument or theory that would illustrate that Atlantic 

Credit took a position "inconsistent" with its intent to arbitrate. See Tenneco Resins, Inc. v. Davy 

Int'!, AG, 770 F.2d 416,420, 1985 U.S. App. LEXIS 31519, *10 (5th Cir. 1985). Accordingly, 

the Circuit Court committed reversible error by holding, in the alternative, that Atlantic Credit 

waived its right to compel arbitration. 

E. The Arbitration Agreement Is Not Unconscionable 

As an alternative defense Respondent advances a theory that the Arbitration Agreement is 

a contract of adhesion - subject to higher scrutiny. (Respondent's Brief, pp. 34-35). However, 
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the evidence, and supporting authority, clearly illustrate the Arbitration Agreement is not a 

contract of adhesion because Stacy was given the specific right to "opt out" of the Arbitration 

Agreement and preserve his right to bring suit. See Ryan v. Dan's Food Stores, Inc., 972 P.2d 

395,402, 1998 Utah LEXIS 64, *11 (1998) (holding when opponent has meaningful choice and 

accepts arbitration terms; acceptance is not unconscionable); see e.g., State ex reI. Ocwen Loan 

Servicing, LLC v. Webster, 232 W.Va. 341, 358, 752 S.E.2d 372, 389 (2013); (App. pp. 375

376). 

Finally, Respondent argues the Arbitration Agreement is substantively unconscionable 

despite the circuit's reliance upon the outdated law set forth in Arnold v. United Companies 

Lending Corp., 511 S.E.2d 854 (W.Va. 1998). In fact, Respondent argues the circuit court did 

not "rely upon" Arnold in its holding, but only utilized it as "one factor" in reviewing for 

unconscionability. (Respondent's Brief, p. 36). This argument is misplaced because a review of 

the Order Denying Arbitration illustrates a clear reliance by the circuit court. Even assuming 

arguendo Respondent's explanation of the circuit court's reference to Arnold, this "factor" has 

been specifically rejected and preempted by the FAA and this Court's holding in Dan Ryan 

Builders, Inc., 737 S.E.2d at 560. More importantly, Respondent fails to set forth any other 

"factor" that would support a finding of unconscionability. In fact, the Arbitration Agreement is 

quite accommodating by any standard. (Petitioner'S Brief, p. 25); (App. 375-76) (wherein 

Atlantic Credit is responsible for paying costs and permitting appearance by phone, etc.). 

F. Stacy Is Prohibited From Participating in Class Actions 

Respondent's argument regarding Stacy's ability to participate in class actions lacks any 

authority that class waivers are not enforceable. In fact, the only opposition to Stacy's inability 

to participate in class actions is to reiterate that Atlantic Credit has somehow failed to establish 
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the existence of a binding contract. As previously set forth above, Atlantic Credit has 

unequivocally established the Arbitration Agreement - which contains a ban on Stacy's 

participating in class actions. Accordingly, Stacy should be barred from participating in any 

class action claims against Atlantic Credit. 

III. CONCLUSION 

F or the reasons stated above, as well as those stated in the record, Atlantic Credit 

respectfully requests this Court enter an order (1) reversing the Circuit Court's Order Denying 

Arbitration; (2) remanding this matter to the Wyoming County, West Virginia Circuit Court for 

dismissal so the parties may arbitrate this matter in accordance with the Arbitration Agreement; 

and for any and all further relief this Court deems fair and equitable. 

Respectfully submitted, 
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