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I. ASSIGNMENTS OF ERROR 


(1) The Circuit Court erred in concluding that no arbitration agreement existed 

between Atlantic Credit & Finance Special Finance Unit, LLC, Assignee of Synchrony Bank: 

("Atlantic Credit") and Courtney R. Stacy ("Stacy") under Utah law. This assignment of error 

includes the Circuit Court's indication that Atlantic Credit was required to produce a writing 

signed by Stacy in order to render the agreement enfqrceable. 

(2) Despite numerous requests for a ruling, the Circuit Court failed to address 

whether the applicable law for interpreting the agreement was West Virginia or Utah law. 

(3) The Circuit Court erred in "alternatively" finding the arbitration agreement to be 

procedurally unconscionable. Specifically, ~le Circuit Court erred by relying upon outdated and 

overturned case law in holding the arbitration agreement was unconscionable. Additionally, the 

Circuit Court analyzed the issue of unconscionability under West Virginia law, despite the 

agreement being governed by Utah law. However, the Circuit Court failed to explain how, why 

or if, West Virginia law applied. Finally, the Circuit Court erred in finding the arbitration 

agreement constituted an adhesion contract and/or contained fine print in holding the arbitration 

agreement was procedurally unconscionable. 

(4) The Circuit Court erred in determining the arbitration agreement was 

substantively unconscionable. Specifically, the Circuit Court failed to conduct the proper 

analysis or apply the correct state law in finding the agreement substantively unconscionable. 

(5) Despite numerous requests for a ruling, the Circuit Court erred in failing to render 

an opinion on whether Stacy's claims were within the scope of the arbitration agreement. 



(6) The Circuit Court erred in fmding Atlantic Credit waived its right to compel 

arbitration. Specifically, the Circuit Court failed to apply the appropriate state law or analysis in 

its decision. Additionally, the Circuit Court's order was not supported by the evidence. 

(7) Despite numerous requests for a ruling, the Circuit Court failed to rule on whether 

Stacy could participate in class allegations. 

II. STATEMENT OF THE CASE 

A. Factual Background 

On. February 4, 2014, a CareCredit account was applied for online in the name of 

Courtney R. Stacy. (App. pp. 365-374). CareCredit is a healthcare credit card that is 

purportedly accepted at over 175,000 providers nationwide and is designed to help individuals 

finance their health, beauty, and wellness needs. See Care Credit User Guide available at 

https;llwww.carecredit.comldownloads/userguide/user-guide.pdf. That same day, Synchrony 

Bank ("Synchrony"), formerly known as GE Capital Retail Bank, approved Stacy's application 

and opened a CareCredit account in his name with the last four digits 3301 (the "Account"). 

(App. pp. 366). On February 10,2014, the credit card for the Account was mailed to Stacy at the 

address he provided on his application in Hanover, West Virginia 24839. (Id.). Enclosed in the 

mailing of the credit card was a copy of the effective credit card agreement ("Contract") that 

governed the Account. (Id.). Synchrony's records show that on February 11,2014, Stacy used 

his credit card for a purchase followed by subsequent purchases. (Id.); (App. p. 327 (wherein 

Stacy admits in discovery that he utilized the Account)). 

The Contract contains an arbitration agreement (the "Arbitration Agreement") under the 

heading "Resolving a Dispute with Arbitration." (App. pp. 375-376). The Arbitration 

Agreement provided Stacy with the opportunity to "opt-out" of the Arbitration Agreement within 
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60 days. ag.). As part of Synchrony's regular activities in the ordinary course of business, 

Synchrony maintains a record of any correspondence received from its customers, including 

requests to reject or opt-out of the Arbitration Agreement. (App. p. 365). There are no records 

demonstrating Stacy exercised his right to reject the "Arbitration Agreement" in the Contract. 

(Id.). More importantly, Stacy has not asserted that he did in fact take any actions to opt-out of 

the Arbitration Agreement or to allege that the Account was the result of fraud or identity theft. 

(See generally App. pp. 8-32 (wherein Stacy never asserted any such allegations)); (see also 

App. pp. 756-822). Synchrony sold the Account to Atlantic Credit on June 20, 2015. (App. pp. 

365-367, 385). When the Account was sold to Atlantic Credit by Synchrony, Atlantic Credit 

received a data file for the Account, which included the account holder's name, address, phone 

number, social security number, charge-off date, and charge-off balance. (App. pp. 389-392). 

The Arbitration Agreement included in the Contract states as follows: 

RESOLVING A DISPUTE WITH ARBITRATION 

PLEASE READ THIS SECTION CAREFULLY. IF YOU DO NOT REJECT IT, TIDS 
SECTION WILL APPLY TO YOUR ACCOUNT, AND MOST DISPUTES BETWEEN 
YOU AND US WILL BE SUBJECT TO INDIVIDUAL ARBITRATION. TIDS MEANS 
THAT: (1) NEITHER A COURT NOR A JURY WILL RESOLVE ANY SUCH 
DISPUTE; (2) YOU WILL NOT BE ABLE TO PARTICIPATE IN A CLASS ACTION 
OR SIMILAR PROCEEDING; (3) LESS INFORMATION WILL BE A V AILABLE; AND 
(4) APPEAL RIGHTS WILL BE LIMITED. 

• What claims are subject to arbitration 

1. If either you or we make a demand for arbitration, you and we must arbitrate any 
dispute or claim between you or any other user of your account, and us, our affiliates, 
agents and/or providers that accept the card or program sponsors if it relates to your 
account, expect as noted below. 

2. We will not require you to arbitrate: (1) any individual case in small claims court or 
your state's equivalent court, so long as it remains an individual case in that court; or (2) 
a case we file to collect money you owe us. However, ifyou respond to the collection 
lawsuit by claiming any wrongdoing, we may require you to arbitrate. 
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3. Notwithstanding any other language in this section, only a court, not an arbitrator, will 
decide disputes about the validity, enforceability, coverage or scope of this section or any 
part thereof (including, without limitation, the next paragraph of this section and/or this 
sentence). However, any dispute or argument that concerns the validity or enforceability 
of the Agreement as a whole is for the arbitrator, not a court, to decide. 

• No Class Actions 

YOU AGREE NOT TO PARTICIPATE IN A CLASS, REPRESENTATIVE OR 
PRIVATE ATTORNEY GENERAL ACTION AGAINST US IN COURT OR 
ARBITRATION. ALSO, YOU MAY NOT BRING CLAIMS AGAINST US ON 
BEHALF OF ANY [ACCOUNTHOLDER] WHO IS NOT [AN 
ACCOUNTHOLDER] ON YOUR ACCOUNT, AND YOU AGREE THAT ONLY 
[ACCOUNTHOLDERS] ON YOUR ACCOUNT MAY BE JOINED IN A SINGLE 
ARBITRATION WITH ANY CLAIM YOU HAVE. 

If a court determines that this paragraph is not fully enforceable, only this sentence will 
remain in force and the remainder will be null and void, and the court's determination 
shall be subject to appeal. This paragraph does not apply to any lawsuit or administrative 
proceeding filed against us by a state or federal government agency even when such 
agency is seeking relief on behalf of a class of borrowers, including you. This means that 
we will not have the right to compel arbitration of any claim brought by such an agency. 

• How to start an arbitration, and the arbitration process 

* 	 * * * * 

3. 	 The arbitration administrator will appoint the arbitrator and will tell the parties what to do 
next. The arbitrator must be a lawyer with at least ten years of legal experience. Once 
appointed, the arbitrator must apply the same law and legal principles, consistent with the 
FAA, that would apply in court, but may use different procedural rules. If the 
administrator's rules conflict with this Agreement, this Agreement will control. 

4. 	 The arbitration will take place by phone or at a reasonably convenient location. If you 
ask us to, we will pay all the fees the administrator or arbitrator charges, as long as we 
believe you are acting in good faith. We will always pay arbitration costs, as well as your 
legal fees and costs, to the extent you prevail on claims you assert against us in an 
arbitration proceeding which you have commenced. 

• Governing Law for Arbitration 

This Arbitration section of your Agreement is governed by the Federal Arbitration Act 
(FAA). Utah law shall apply to the extent state law is relevant under the FAA. The 
arbitrator's decision will be final and binding, except for any appeal right under the FAA. 
Any court with jurisdiction may enter judgment upon the arbitrator's award. 
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• How to reject this section 

You may reject this Arbitration section of your Agreement. If you do that, only a 
court may be used to resolve any dispute or claim. To reject this section, you must 
send us a notice within 60 days after you open your account or we first provided you 
with your right to reject this section. The notice must include your name, address 
and account number, and must be mailed to GE Capital Retail Bank, P.O. Box 
965012, Orlando, FL 32896-5012. This is the only way you can reject this section. 

(App. pp. 375-376) (bold emphasis in originaf) (italics added for emphasis). The Contract also 

contains a provision expressly permitting an assignment such as the one taken by Atlantic Credit: 

Assignment. We may sell, assign or transfer any or all of our rights or duties under this 
Agreement or your account, including our rights to payments. We do not have to give 
you prior notice of such action. You may not sell, assign or transfer any of your rights or 
duties under this Agreement or your account." (Id.). (emphasis in originaf). 

B. Procedural Background 

On December 28, 2015, Atlantic Credit filed suit in the Magistrate Court of Wyoming 

County, West Virginia to collect a past due balance on the Account. The collection suit alleged a 

past due balance of approximately $720.22 with Stacy making the last payment on the Account 

on or about September 17,2014. (App. pp. 1-7). On January 15,2016, Stacy removed Atlantic 
/ 

Credit's collection suit to the Circuit Court for Wyoming County, West Virginia. (App. pp. 8

32). That same day, Stacy filed an Answer and Class Counterclaim. (Id.). Stacy generally 

alleges that Atlantic Credit improperly filed collection suits against West Virginia debtors 

without including specific information detailing the amount of the debts owed in violation of 

West Virginia law. (Id.). He also alleges Atlantic Credit submitted inadequate evidence in those 

lawsuits in an effort to obtain judgments. As such, he asserted claims under West Virginia Code 

§§ 50-4-1, et seq., the West Virginia Consumer Credit and Protection Act, and the doctrines of 

unjust enrichment and negligence. (Id.). 
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On, or about, September 13,2016, and within roughly two weeks of an order compelling 

class discovery, Atlantic Credit filed "Atlantic Credit's Motion to Compel Arbitration and Stay 

this Proceeding and Motion to Dismiss Class Allegations" (the "Motion to Arbitrate"). (App. 

pp. 342-510). Atlantic Credit argued that the Federal Arbitration Act ("FAA"), requires the 

enforcement of arbitration agreements unless such grounds exist at law or equity for the 

revocation of a contract. (Id.). Additionally, Atlantic Credit argued that any interpretation of the 

Arbitration Agreement should be interpreted under Utah law because the Arbitration Agreement 

contains an enforceable choice of law provision and Synchrony was situs-ed in Utah when the 

Arbitration Agreement came into existence. (Id.). Accordingly, Atlantic Credit argued that a 

valid and binding arbitration agreement existed under Utah law. Atlantic also argued that it has 

not waived its right to seek arbitration. (Id.). Finally, Atlantic Credit argued the Arbitration 

Agreement prohibited Stacy's class allegations and requested a dismissal of the class allegations 

with an order to arbitrate the individual claims. (Id.). 

On, or about, February 3, 2017, Stacy filed his "Memorandum ofLaw in Opposition to 

Debt Purchaser's Untimely Motion to Compel Arbitration" (the "Opposition to Arbitration"). 

(App. pp. 756-822). The Opposition to Arbitration argued that Atlantic Credit could not prove 

the existence of an agreement; that the Arbitration Agreement was procedurally and 

substantively unconscionable; that Atlantic Credit had waived any right to compel arbitration; 

and that in determining whether a waiver occurred, the governing law was West Virginia, not 

Utah. (Id.). 

On March 6, 2017, the Circuit Court entered an "Order Denying Debt Purchaser's 

Motion to Compel Arbitration" (the "Order Denying Arbitration"), denying Atlantic Credit's 

Motion to Arbitrate. (App. pp. 845-866). On March 16, 2017, Atlantic Credit filed "Atlantic 
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Credit's Motion to Amend Order Denying Atlantic Credit's Motion to Compel Arbitration" (the 

"Motion to Amend"), pursuant to Rule 59(e) of the West Virginia Rules of Civil Procedure, 

which argued the Order Denying Arbitration incorrectly relied on outdated case law and made 

findings that were contrary to the evidence. (App. pp. 867-887). Additionally, Atlantic Credit 

argued the Order Denying Arbitration made numerous "alternative" orders, which made it 

difficult to discern exactly what findings of fact and conclusions of law the Court intended to 

enter. (Id.). Finally, Atlantic Credit argued the Order Denying Arbitration failed to address, or 

dispose of, all the issues raised in the Motion to Arbitrate, particularly, whether Utah or West 

Virginia law controlled the outcome of the Circuit Court's decision as well as whether Stacy 

could participate in class allegations. (Id.). 

On May 15, 2016, Stacy filed "Courtney R. Stacy's Response to Debt Purchaser's 

Motion to Amend Order Denying Motion to Compel Arbitration" (the "Opposition to Amend"). 

(App. pp. 888-895). The Opposition to Amend contended that the Order Denying Arbitration 

did not rely on outdated case law and further advanced Stacy's prior arguments regarding the 

nonexistence of an agreement. Specifically, Stacy argued that Atlantic Credit had failed to 

submit any agreement that contained a signature or electronic signature to support the existence 

of an agreement. (Id.). 

On June 12, 2017, the Circuit Court entered an "Order Denying Debt Purchaser's Motion 

to Reconsider Order Denying Motion to Compel Arbitration"} (the "Order Denying 

Amendment"), which denied Atlantic Credit's Motion to Amend. (App. pp. 920-926). The 

Order Denying Amendment found that no contract existed between the parties; that given no 

contract existed there was no reason to address whether Utah law or West Virginia law was 

1 Plaintiffs counsel drafted the order and labeled the same as a "Motion to Reconsider." However, Atlantic Credit's 
motion was a motion to amend, pursuant to Rule 59(e) of the West Virginia Rules of Civil Procedure. 
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applicable; and that even if Atlantic Credit could establish the existence of a contract that 

Atlantic Credit had "waived" its right to compel arbitration. (Id.). On July 17, 2017, Atlantic 

Credit filed its "Notice of Appeal" with this Court alleging the Circuit Court committed 

reversible error by, inter alia, denying the Motion to Arbitrate and failed to correct that error by 

denying the Motion to Amend. 

III. SUMMARY OF ARGUMENTS 

A. A Valid And Enforceable Agreement Exists Between The Parties 

The primary issues to be decided in this appeal are straightforward. Stacy entered into a 

contract whereby Synchrony issued the Account to Stacy which included an arbitration 

provision, governed by Utah law, requiring Stacy to submit any disputes regarding the Account 

to arbitration. (App. pp. 375-376). Once the Account was issued and Stacy was provided a 

written copy of the Contract, Stacy was provided the opportunity to "opt out" of the arbitration 

provision, but failed to take the necessary steps to so "opt out." @.). The Order Denying 

Arbitration, as well as the Order Denying Amendment, found that no contract existed between 

Stacy and Atlantic Credit (as assignee of Synchrony). (App. pp. 845-866, 920-926). The Circuit 

Court's rationale for its finding was that the written agreement was not signed by Stacy (App. pp. 

923-924, 1008-1009). 

However, the FAA does not require that an arbitration agreement be signed to be 

enforceable - only that the agreement be in writing. Golloway v. Santander Consumer USA, 

Inc., 819 F.3d 79, 90 (4th Cir. 2016); see also Ellsworth v. The American Arbitration Assoc., 148 

p .3d 983, 988 (Utah 2006). Atlantic Credit submitted sufficient evidence to illustrate the 

existence of a valid written agreement and Stacy even acknowledged using the Account. (App. 

pp. 327, 365-376, 385, 389-392). 
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Additionally, the Circuit Court held Atlantic Credit was not a party to the Arbitration 

Agreement and, therefore, could not enforce the same. (App. pp. 845-866). This holding goes 

not only against the Arbitration Agreement itself, which specifically permits Synchrony the 

ability to assign its rights; but against basic contract principles, which generally permit the 

assignment of any contractual rights. Smith v. Buege, 182 W.Va. 204, 210, 387 S.E.2d 109, 115

16 (1989) (holding merely an intent to assign rights is all required to effectuate an assignment of 

contractual rights); Sunridge Dev. Corp. v. RB&G Eng'g, Inc., 2010 UT 6, *10,230 P.3d 1000, 

1003-04 (Utah 2010) (holding an assignee holds all the rights ofan assignor). Accordingly, it 

was clear error for the Circuit Court to find that no enforceable contract existed between the 

parties. 

B. The Contract is Governed by Utah Law 

The Circuit Court failed to address whether West Virginia or Utah law governed the 

Contract. (App. pp. 845-866, 920-926). The lower court's basis for neglecting to address the 

choice of law provision is that Atlantic Credit somehow failed to establish the existence of a 

valid contract. (App. pp. 845-866, 920-926). As previously addressed, Atlantic Credit did 

establish the existence of a written agreement between the parties. (App. pp. 327, 365-376, 385, 

389-392). A decision regarding the choice of law could prove relevant to certain contractual 

defenses. Cent. Fla. Invs., Inc. v. Parkwest Assocs., 2002 UT 3, *22-24,40 P.3d 599,608 (2002) 

(outlining the elements of waiver under Utah law which require showing of intent and 

prejudice); but see Parsons v. Halliburton Energy Servs, Syl. Pt. 6, 785 S.E.2d 844, 2016 W.Va. 

Lexis 229 (2016) (indicating a showing ofprejudice is not required to effectuate a waiver). 
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C. The Arbitration Agreement Is Not Procedurally Unconscionable 

In its Order Denying Arbitration, the Circuit Court made an alternative finding, based on 

outdated case law, that the Arbitration Agreement was "procedurally unconscionable." 

Specifically, the Circuit Court relied upon Arnold v. United Companies Lending Corp., 204 

W.Va. 229, 511 S.E. 2d 854, Syl. Pt. 5 (1998) in ruling the arbitration agreement was 

unconscionable. However, the Circuit Court's reliance on Arnold was misplaced for two 

reasons: (1) first and foremost, Utah, not West Virginia, law is applicable; and (2) Arnold was 

specifically overruled by Dan Ryan Builders, Inc. v. Nelson, 230 W.Va. 281, 290, 737 S.E.2d 

550, 560 (W.Va. 2012) (holding the Federal Arbitration Act preempts any law which targets or 

carves out special contract rules for arbitration agreements and specifically overruling Arnold). 

Additionally, the Court erred in fmding the arbitration agreement was presented in fine 

print and/or constituted an adhesion contract. (App. pp. 845-866). These findings are against the 

weight of the evidence because the provisions relevant to the Arbitration Agreement were 

presented in bold, with all capitals or in italics despite various other provisions being set forth in 

normal font. (App. pp. 375-376). Finally, the arbitration agreement does not constitute a 

contract of adhesion because Stacy was given the specific right to "opt out" of the Arbitration 

Agreement and preserve his right to bring suit. See Ryan v. Dan's Food Stores, Inc., 972 P.2d 

395,402, 1998 Utah LEXIS 64, *11 (1998) (holding when opponent has meaningful choice and 

accepts arbitration terms; acceptance is not unconscionable); see e.g., State ex rei. Ocwen Loan 

Servicing, LLC v. Webster, 232 W.Va. 341, 358, 752 S.E.2d 372, 389 (2013); (App. pp. 375

376). Accordingly, the Circuit Court improperly found the arbitration agreement to be 

procedurally unconscionable. , 
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D. The Arbitration Agreement Is Not Substantively Unconscionable 

The Circuit Court improperly determined the Arbitration Agreement was substantively 

unconscionable because it lacked "mutuality of obligation." (App. pp. 845-866). Specifically, 

the Circuit Court held that Atlantic Credit's ability to use a judicial forum while requiring Stacy 

to arbitrate his disputes was substantively unconscionable. CAppo pp. 856-860). Utah courts 

again, the governing law here is that of Utah - have found that generally, arbitration agreements 

are not substantively unconscionable. Miller v. Corinthian Colleges, Inc., 769 F. Supp. 2d 1336, 

1344,2011 U.S. Dist. LEXIS 15746, *12-13 (D. Utah, Feb. 15,2011); Sosa v. Paulos, 924 P.2d 

357,359, 1996 Utah LEXIS 83, *2 (1996); see also Utah Code Ann. § 78-31a-3. Stacy failed to 

present any basis for a finding that the Arbitration Agreement is unconscionable. Accordingly, 

the Circuit Court erred by finding the Arbitration Agreement to be substantively unconscionable. 

E. Stacy's Claims Are Within The Scope Of The Arbitration Agreement 

The Circuit Court failed to address, under Utah law, whether Stacy's claims were within 

the scope of the Arbitration Agreement. (App. pp. 845-866, 920-926). This issue is 

determinative of whether Atlantic Credit can compel Stacy to arbitrate this dispute. Lamkin v. 

Morinda Props. Weight Parcel, LLe, 2012 U.S. Dist. LEXIS 99170, * 42 (D. Utal1 July 16, 

2012); see infra V.B. Stacy's claims arise out of Atlantic Credit's attempts to collect on the 

Account. Accordingly, Stacy's claims are wholly within the scope of the arbitration agreement. 

The Circuit Court's failure to address this topic constitutes reversible error. 

F. Atlantic Credit Did Not Waive Its Right To Arbitrate This Dispute 

The Circuit Court improperly found, in the "alternative," that Atlantic Credit waived its 

right to compel arbitration. Under Utah law, however, a waiver of a right to arbitrate a case only 

occurs when "the party seeking arbitration substantially participates in litigation, to a point 
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inconsistent with the intent to arbitrate" and the "participation results in prejudice to the 

opposing party." Cent. Fla. Invs., Inc., 2002 UT at *22-24, 40 P.3d at 608. Other than 

participating in some light discovery, which would be permissible in arbitration, Stacy failed to 

establish that Atlantic Credit took a position inconsistent with its intent to arbitrate. 

Additionally, under Utah law, a showing of prejudice against the party seeking to avoid 

arbitration is a requirement to effectuate a waiver and Stacy failed to allege any prejudice would 

result, much less prove its existence. Accordingly, the Circuit Court committed reversible error 

by denying the Motion to Arbitrate. 

G. Stacy Is Barred From Participating In Class Actions 

Additionally, the Circuit Court committed reversible error by failing to address, under 

Utah law, the issue of whether Stacy could participate in any class claims despite Atlantic 

Credit's repeated requests for such a ruling. The Arbitration Agreement specifically prevents 

Stacy from participating, in any way, in cases styled as class actions, or that contain class action 

allegations. (App. pp. 375-376). This issue is determinative of whether Stacy may bring any 

class allegations or otherwise participate in any class claims and the Circuit Court erred by 

failing to properly analyze and/or dispose of this topic. 

IV. STATEMENT REGARDING ORAL ARGUMENT 

Atlantic Credit submits that oral argument is unnecessary in this case. The appeal 

presents no novel questions of West Virginia law, or unique factual or procedural issues. The 

dispositive issues in this case have previously been authoritatively decided by this Court, or the 

Utah Supreme Court, and the Circuit Court's Order simply misapplies previous decisions by 

these courts to undisputed facts. The facts and legal arguments are adequately presented in the 

briefs and record on appeal, and the decisional process will not be significantly aided by oral 
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argument. A memorandum decision reversing the Circuit Court's decision is appropriate under 

Rule 21 of the West Virginia Rules of Appellate Procedure. 

V. ARGUMENT 

A. Jurisdiction 

Pursuant to Credit Acceptance Corp. v. Front, "an order denying a motion to compel 

arbitration is an interlocutory ruling which is subject to immediate appeal under the collateral 

order doctrine." SyI. Pt. 1, Credit Acceptance Corp. v. Front, 231 W. Va. 518,745 S.E.2d 556 

(2013). Atlantic Credit appeals the March 6, 2017 Order Denying Atlantic Credit's Motion to 

Compel Arbitration as well as the June 12, 2017 Order Denying Atlantic Credit's Motion to 

Amend the March 6,2017 Order. Accordingly, an immediate appeal of this Order is proper. 

B. Standard Of Review. 

On appeal to this Court, "'review of whether [an] [arbitration] [a]greement represents a 

valid and enforceable contract is de novo.'" Brown v. Genesis Healthcare Corp., 228 W. Va. 

646, n.12, 724 S.E.2d 250,267 n.12 (2011), vacated sub nom. Marmet Health Care Ctr., Inc. v. 

Brown, 565 U.S. 530, 132 S. Ct. 1201 (2012) ("Brown I") (quoting State ex reI. Saylor v. Wilkes, 

216 W. Va. 766, 772, 613 S.E.2d 914, 920 (2005)). Likewise, "[i]nterpreting a statute ... 

presents a purely legal question subject to de novo review." SyI. Pt. 1, Fountain Place Cinema 8, 

LLC v. Morris, 227 W. Va. 249, 707 S.E.2d 859 (2011); SyI. Pt. 4, Burgess v. Porterfield, 196 

w. Va. 178,469 S.E.2d 114 (1996). "Generally, findings of fact are reviewed for clear error ... 

. " SyI. Pt. 1, in part, State ex reI. Cooper v. Caperton, 196 W. Va. 208,210,470 S.E.2d 162, 164 

(1996). "However, ostensible findings of fact, which entail the application of law or constitute 

legal judgments which transcend ordinary factual determinations, must be reviewed de novo." Id. 
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The issues to be decided in this appeal concern legal questions of statutory construction 

and contract interpretation. There is no dispute concerning the background facts relevant to the 

appeal of these particular issues. Accordingly, this Court reviews the legal conclusions of the 

Circuit Court de novo, and the Circuit Court's final order and ultimate disposition under an abuse 

of discretion standard. 

Atlantic Credit is entitled to have its Arbitration Agreement enforced under the FAA and 

Stacy's claims must be stayed pending arbitration. See 9 U.S.C. § 3; AT&T Mobility LLC v. 

Concepcion, 563 U.S. 333, 339,131 S. Ct. 1740, 1745 (2011); Moses H Cone Mem'[ Hosp. v. 

Mercury Const. Corp., 460 U.S. 1,24-25, 103 S. Ct. 927, 941 (1983). 

C. The FAA Requires Referral Of This Case To Arbitration. 

The FAA reflects a strong and "liberal" public policy in favor of the strict enforcement of 

arbitration agreements by the terms set forth in such agreements. See Concepcion, 563 U.S. at 

346, 131 S. Ct. at 1748. Under the FAA, agreements to arbitrate are "valid, irrevocable, and 

enforceable, save upon such grounds as exist at law or in equity for the revocation of any 

contract." 9 U.S.c. § 2. Federal law regarding arbitration agreements is clear: absent grounds 

for revocation of the agreement, an arbitration agreement is valid and enforceable. 

As discussed supra, under the FAA, whether a valid arbitration agreement exists between 

the parties is determined by the applicable state contract law which, in this case, is Utah law. 

Pursuant to Utah law, "if there is any question as to whether the parties agreed to resolve their 

disputes through arbitration or litigation . . . we interpret the agreement keeping in mind our 

policy of encouraging arbitration." Cent. Fla. Invs., Inc., 2002 UT 3, *16, 40 P.3d at 606. 

Furthermore, "[i]t is the policy of the law in Utah to interpret contracts in favor of arbitration, 'in 

keeping with our policy of encouraging extrajudicial resolution of disputes when the parties have 
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agreed not to litigate.'" Id., 40 P.3d at 606, (citing Reed v. Davis County Sch. Dist., 892 P.2d 

1063, 1065, 1995 Utah. App. LEXIS 23, *5-6 (Ct. App. 1995»; see also Taylor v. Capital One 

Bank (USA), N.A., 2010 U.S. Dist. LEXIS 11693, at *7 (S.D. W. Va. Feb. 10,2010) (recognizing 

presumption ofvalidity ofarbitration agreements andplaces burden on opponent to arbitration); 

see also State ex rei. Clites v. Clawges, Syl. Pt. 3, 224 W. Va. 299, 685 S.E.2d, 693 (W. Va. 

2009) ("It is presumed that an arbitration provision in a written contract was bargained for and 

that arbitration was intended to be the exclusive means ofresolving disputes arising under the 

contract[]"). 

While state law determines the validity of an arbitration agreement, the FAA preempts 

state law that applies solely to arbitration agreements, as opposed to contracts generally. Perry v. 

Thomas, 482 U.S. 483,492, n. 9, 107 S. Ct. 2520,2527, n. 9 (1987); Marmet Health Care Ctr., 

lnc., 565 U.S. at 530, 132 S. Ct. at 1203. Under the FAA, courts are required to apply the 

"federal substantive law of arbitrability, applicable to any arbitration agreement within the 

coverage of the Act." Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, 473 U.S. 614, 626, 

105 S. Ct. 3346, 3353 (quoting Moses H Cone Mem 'I Hosp., 460 US. at 24, 103 S. Ct. at 941). 

Questions of arbitration must be "addressed with a healthy regard for the federal policy favoring 

arbitration" and "as a matter of federal law, any doubts concerning the scope of arbitrable 

issues should be resolved in favor of arbitration, whether the problem at hand is the 

construction of the contract language itself or an allegation of waiver, delay, or a like defense 

to arbitration." Moses H Cone Mem'l Hosp., 460 U.S. at 24-25, 103 S. Ct. at 941 (emphasis 

added). 

The United States Supreme Court continues to rule that "[s]tate and federal courts must 

enforce the [FAA] with respect to all arbitration agreements covered by that statute." Marmet 
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Health Care, 132 S. Ct. at 1202; 182 L. Ed. 2d at 44. To determine whether claims should be 

sent to arbitration, the moving party must- demonstrate (1) whether a valid and enforceable 

arbitration agreement exists; (2) whether the parties have a dispute within the scope of that 

agreement; and (3) whether there has been a waiver of the right to arbitrate. Lamkin, 2012 U.S. 

Dist. LEXIS 99170, *42; see also SyI. Pt. 2, State ex rei. TD Ameritrade, Inc. v. Kaufman, 225 

W.Va. 250, 255, 692 S.E.2d 293, 298 (2010) (holding that West Virginia has a similar test for 

determining whether claims should be referred to arbitration). 

1. The Arbitration Agreement Is Valid Under Applicable Utah Law. 

Under the Utah Uniform Arbitration Act, an agreement "contained in a record to submit 

to arbitration any existing or subsequent controversy arising between the parties to the agreement 

is valid, enforceable, and irrevocable except upon a ground that exists at law or in equity for the 

revocation of a contract." Utah Code Ann. § 78B-11-107(1). Under Utah law, the elements of a 

contract are offer and acceptance, competent parties, and consideration. Uhrhahn Constr. & 

Design, Inc. v. Hopkins, 2008 UT App. 41, *12, 179 P.3d 808, 813 (Ct. App. 2008) (citing 

Golden Key Realty, Inc. v. Mantas, 699 P.2d 730, 732, 1985 Utah LEXIS 785, *6 (1985)); see 

also Wellington Power Corp. v. CNA Sur. Corp., 217 W. Va. 33, 37, 614 S.E.2d 680, 684 (2005) 

(establishing the elements to a contract under West Virginia law). Each of these requirements 

for a valid contract is satisfied in the instant case. 

In the present case, the Circuit Court found that no agreement existed between the parties. 

Such a finding is inconceivable especially since Stacy admits to using, and accepting, the 

benefits of the Account. (App. p. 327). First, the Contract is a bilateral agreement that applies to 

and binds both parties regarding the credit card account and referrals to arbitration. (App. app. 

375-376) ("This is an Agreement between you and GE Capital Retail Bank: ... for your credit 
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card account. By opening or using your account, you agree to the terms of the entire 

Agreement.") (emphasis added). Second, there is no allegation that Stacy was incompetent. 

Third, the parties each provided consideration. Stacy received a credit card in exchange for 

agreeing to the terms set forth in the Contract, including the Arbitration Agreement. (App. pp. 

365-367). He received the credit card in exchange for his promise to "pay us for all amounts 

owed". @.) Additionally, both parties agreed that "[i]f either you or we make a demand for 

arbitration, you and we must arbitrate any dispute or claim between you or any other user of your 

account, and us, our affiliates, agents and/or providers that accept the card or program sponsors if 

it relates to your account[.]" (App. pp. 375-376). Therefore, a valid contract exists, satisfying 

the first element to determine that the instant case should be sent to arbitration. 

It is Stacy's position that the parties did not enter into a valid agreement concerning 

arbitration. (App. pp. 756-822, 888-895). Specifically, Stacy contends that Atlantic Credit was 

not a party to the agreement and therefore cannot prove that Stacy agreed to the terms of the 

alleged agreement. In support of this argument, Stacy first focused on Atlantic Credit's inability 

to prove who was sitting at the computer terminal when the application to open the Account was 

completed. Specifically, Stacy speculates the terms disclosed online "could" have been different 

from those terms set forth in the Contract. (App. pp. 760-763). However, this argument must 

fail because it is not the obligation of Atlantic Credit to prove a negative. That is, so long as 

Atlantic Credit can prove the terms of the Contract, which contained an Arbitration Agreement, 

were mailed to Stacy and that Stacy acquiesced to those terms, the burden of proving that 

different terms were initially disclosed rests solely upon Stacy. See Citizens Telcoms. Co. v. 

Sheridan, 799 S.E.2d 144, 148-52, 2017 W.Va. LEXIS 272, *8-18 (W.Va. 2017) (discussing 
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mutual assent and modification of contracts through continued use of services). This IS 

especially true given Stacy does not dispute that he used the Account. (App. p. 327). 

Furthermore, the issue is not whether Stacy was the one who, in fact, applied for the 

Account, but whether Stacy actually accepted the benefits of the Account and acquiesced to the 

Contract, including the Arbitration Agreement. This distinction alone is grounds to reverse the 

Circuit Court's holding. Stacy has not claimed that the Account was fraudulently obtained in his 

name. Importantly, Atlantic Credit has provided evidence that both the credit card as well as the 

Contract were mailed to Stacy at the address provided in the application, while Stacy has 

provided no evidence to the contrary. (App. pp. 365-376, 385, 389-392). In fact, Stacy 

acknowledges making charges on the Account. (App. p. 327). The Contract informed Stacy that 

he had the right to "opt out of' the Arbitration Agreement by sending written notice to the 

address provided in the Contract. Additionally, Atlantic Credit has offered evidence that 

Atlantic Credit's predecessor maintains a file of all customer correspondence and Stacy's file 

lacks any such "opt out" notification. (App. pp. 365-367). More importantly, Stacy does not 

allege that he actually submitted such a request. 

The Circuit Court found that Atlantic Credit's inability to produce an agreement actually 

signed by Stacy is detrimental to Atlantic Credit's ability to argue the existence of the Contract. 

(App. pp. 923-924, 1008-1009). This argument, however, is nothing more than a red herring. 

As previously illustrated by Atlantic Credit, Stacy acquiesced to the terms of the Contract by 

accepting the credit card and subsequently making purchases thereon and, despite Stacy's 

arguments to the contrary, the FAA does not require that an arbitration agreement be signed to be 

enforceable - only that the agreement be in writing. Golloway, 819 F.3d at 90 (holding it is not 

necessary that there be a simple integrated writing or that a party sign the writing containing the 
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arbitration clause. All that is required is that the arbitration provision be in writing); see also 

Ellsworth, 148 P.3d at 988 (indicating that a signature is not required/or a person to become a 

party to a contract). By accepting the card and making subsequent purchases, Stacy agreed to 

the terms of the Contract including the Arbitration Agreement. Bentaous v. Asset Acceptance, 

LLC, 2014 U.S. Dist. Lexis 156511, at *2 (D. Md. 2014), appeal dismissed, 614 F. Appx. 669 

(4th Cir. 2015) (holding that cardholder accepted the terms and conditions 0/ the account, 

including the arbitration agreement, by keeping the merchandise purchased on the account and 

by making subsequent purchases). 

Finally, the Circuit Court's holding that Atlantic Credit was not a party to the Contract 

and is therefore incapable of enforcing its terms is likewise without merit. Indeed, the basic 

principles of contract law allow for the assignment of contracts. Int'l Paper Co. v. 

Schewabedissen Maschinen & Anlagen GMBH, 206 F.3d 411, 416-17 (4th Cir. 2000) (holding 

common law principles permit the enforcement 0/ arbitration agreements to non-parties to an 

agreement); Sunridge Dev. Corp., 2010 UT 6 at *10, 230 P.3d at 1003-04. More importantly, 

the Contract specifically permitted Synchrony to assign its rights in the Contract, including the 

Arbitration Agreement - which Synchrony effectuated such all assignment by transferring the 

Account to Atlantic Credit. (App. pp. 365-367, 375-376, 385). 

In fact, this Court recently issued an opinion in Bluestem Brands, Inc. v. Shade, Case No. 

16-0793 (W.Va. Oct. 6, 2017), which upheld the ability to enforce an arbitration agreement 

against a party by a non-party under an alternative estoppel theory, especially when the dispute is 

related to, or arises out of, the underlying contract. Bluestem Brands, Inc., Case No. 16-0793, p. 

15-16 (W.Va. Oct. 6,2017). Furthermore, as noted by this Court in Bluestem Brands, without 

the credit agreement that was assigned to Atlantic Credit, which includes the Arbitration 
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Agreement, Stacy would have no cause of action for allegedly violating the WVCCP A. That is, 

Stacy argued the non-existence of an agreement when it promoted avoiding arbitration, but will 

most certainly acknowledge any agreement that will promote his recovery under the WVCCP A 

for allegedly violating the same. Thus, it is axiomatic that Stacy has a credit agreement (i.e. the 

Account) which includes, and is bound by, the Arbitration Agreement that was clearly mailed to 

Stacy - as evidenced by the record. CAppo pp. 365-367, 375-376). Accordingly, the Circuit 

Court improperly found the non-existence of a contact between the parties. 

2. The Parties' Dispute Is Within The Scope Of The Arbitration Agreement. 

As previously stated, in order to submit a dispute to arbitration, the dispute must be 

within the scope of the relevant arbitration agreement. Lamkin, 2012 U.S. Dist. LEXIS 99170, 

*42. The Circuit Court failed to address this topic despite repeated requests by Atlantic Credit. 

In this case, the written Arbitration Agreement expressly covers the parties' claims. (See App. 

pp. 375-376). Stacy's agreement to arbitrate extends to "any dispute or claim." (Id.). The 

Arbitration Agreement further states "[ w]e will not require you to arbitrate: (1) any individual 

case in small claims court or your state's equivalent court, so long as it remains an individual 

case in that court, or (2) a case we file to collect money you owe us. However, ifyou respond to 

the collection lawsuit by claiming any wrongdoing, we may require you to arbitrate." (Id.) 

(emphasis added). Stacy provided Atlantic Credit the express right to seek arbitration when 

Stacy filed his Counterclaim claiming Atlantic Credit engaged in wrongdoing with respect to its 

attempts to collect on the Account. 

The use of the terms "claiming any wrongdoing" is a broad clause that is afforded a 

presumption of arbitrability. See e.g., Pennzoil Exploration & Prod. CO. V. Ramco Energy Ltd., 

139 F.3d 1061, 1067, 1998 U.S. App. LEXIS 9523, *20-21 (5th Cir. 1998) (use of phrases 
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"arising out of," and "in connection with or relating to" "resolves any doubt that [the arbitration 

clause] is a 'broad' clause"); Collins & Aikman Prods. Co. v. Bldg. Sys., Inc., 58 F.3d 16, 20, 

1995 U.S. App. LEXIS 15053, *11 (2nd Cir. 1995) (a clause "submitting to arbitration any claim 

or controversy arising out of or relating to the agreement, is the paradigm of a broad clause") 

(internal citation omitted); see also Beachum v. Phillips, 2009 U.S. Dist. LEXIS 94195, *6-7 

(S.D. W. Va. Oct. 8, 2009) (holding broad clauses are afforded presumption of arbitrality). 

Broad arbitration clauses "are not limited to claims that literally arise under the contract, but 

rather embrace all disputes between the parties having a significant relationship to the contract 

regardless of the label attached to the dispute." Ramco, 139 F.3d at 1067, 1998 U.S. App. 

LEXIS 9523 at *20-21 (internal citation omitted). 

In this case, Stacy's counterclaims both arise under, and relate to, the Arbitration 

Agreement. The claims alleged in Stacy's Counterclaim fit squarely within the Arbitration 

Agreement as they "respond to [aJ collection lawsuit by claiming [ ] wrongdoing ...." CAppo pp. 

8-32,375-376). Accordingly, the Arbitration Agreement covers this dispute. 

3. The Arbitration Agreement Is Not Unconscionable 

The Circuit Court held the Arbitration Agreement was both procedurally and 

substantively unconscionable. CAppo pp. 845-866). This holding is against the weight of the 

evidence and improper based upon the Circuit Court's reliance on incorrect and outdated case 

law. An opponent to the enforcement of an otherwise valid and binding agreement bears a heavy 

burden when attempting to avoid the agreement on the basis of asserting and proving 

unconscionability. See Ryan, 972 P.2d at 402, 1998 Utah LEXIS 64, *11; see also Brown, 228 

W. Va. at 680, 724 S.E.2d at 284 (holding opponent of arbitration bears burden ofproving 

unconscionability). 
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In determining whether a contract is unconscionable, a court is tasked with a two-step 

analysis. The first step is to determine substantive unconscionability. The second step is to 

prove procedural unconscionability. Miller, 769 F. Supp. 2d at 1344, 2011 U.S. Dist. LEXIS 

15746, * 12-13. Procedural unconscionability relates to the formation of the agreement. Id. at 

1344, 2011 U.S. Dist. LEXIS at *13. Substantive unconscionability relates to the agreement's 

contents. "While substantive unconscionability alone may support a finding of 

unconscionability, procedural unconscionability without any substantive imbalance will rarely 

render a contract unenforceable." Id., 2011 U.S. Dist. LEXIS at *13; see also Ryan, 972 P.2d at 

402, 1998 Utah LEXIS 64 at *13; Sosa, 924 P.2d at 361, 1996 Utah LEXIS 83 at *7; but see 

Nationstar Mortg., LLC v. Adam West, 785 S.E.2d 634, 638, 2016 W. Va. LEXIS 202, *8-9 

(requiring both proce.dural and substantive unconscionability). The Circuit Court analyzed the 

issues of substantive and procedural unconscionability in reverse order, thus, Atlantic Credit will 

analyze the error in reverse order as well. 

a. Procedural Unconscionability 

The Circuit Court improperly held the Arbitration Agreement was procedurally 

unconscionable. Specifically, the Circuit Court found the Arbitration Agreement was set forth in 

fine print and contained legalese. Second, the Circuit Court found the Arbitration Agreement 

was an adhesion contract and, therefore, unenforceable. Finally, the Circuit Court found the 

Arbitration Agreement to be procedurally unconscionable because it allowed Atlantic Credit to 

sue for a judgment in small claims court, but required Stacy to arbitrate his disputes with Atlantic 

Credit. 

First, the Arbitration Agreement is neither set forth in fine print nor written in legalese. 

To the contrary the Arbitration Agreement, as set forth in the Contract, is printed in all capital 
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letters with an invitation to carefully read the relevant section. Specifically, the Arbitration 

Agreement begins as follows: 

RESOLVING A DISPUTE WITH ARBITRATION 

PLEASE READ THIS SECTION CAREFULLY. IF YOU DO NOT 
REJECT IT, THIS SECTION WILL APPLY TO YOUR ACCOUNT, AND 
MOST DISPUTES BETWEEN YOU AND US WILL BE SUBJECT TO 
INDIVIDUAL ARBITRATION. TIDS MEANS THAT: (1) NEITHER A 
COURT NOR A JURY WILL RESOLVE ANY SUCH DISPUTE; (2) YOU 
WILL NOT BE ABLE TO PARTICIPATE IN A CLASS ACTION OR 
SIMILAR PROCEEDING; (3) LESS INFORMATION WILL BE 
AVAILABLE; AND (4) APPEAL RIGHTS WILL BE LIMITED. 

(App. pp. 375-376). It can hardly be asserted that the following excerpt is articulated in fine 

print especially given the entirety of the Contract is not written in all capital letters. Likewise, 

the Arbitration Agreement is not written in legalese or, otherwise, in a manner which the average 

consumer would have difficulties understanding that a failure to reject the relevant section would 

limit their right to pursue a legal action in in a judicial forum. 

Second, the Arbitration Agreement is not a contract of adhesion because adhesion 

contracts are typically based upon a "take it or leave it" mentality. See Ryan, 972 P.2d at 402, 

1998 Utah LEXIS 64, *11 (holding arbitration not unconscionable when meaningful choice 

provided); See e.g., State ex reI. Ocwen Loan Servicing, LLC, 232 W. Va. at 358, 752 S.E.2d at 

389 (rejecting a borrower's procedural unconscionability argument on the basis that the 

arbitration agreement contained an express option for the borrower to opt out ofthe arbitration 

agreement). Stacy was given the express contractual right and ability to reject the Arbitration 

Agreement and have disputes resolved in a court of law. (App. pp. 375-376). This option was 

plainly worded and explained in bold font. 

Finally, the Circuit Court held the Arbitration Agreement was procedurally 

unconscionable because Atlantic Credit was permitted to utilize the court system to collect a 
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judgment, but Stacy was required to arbitrate his disputes. In support of this holding, the Circuit 

Court cited Arnold, 204 W.Va at 229, 511 S.E. 2d at 854, Syl. Pt. 5. In Arnold, the Supreme 

Court of Appeals of West Virginia held that Arbitration Agreements in consumer transactions 

where the borrower surrenders his rights to a judicial forum while the lender maintains such a 

forum is void and unenforceable as a matter of law. Arnold, 204 W.Va. at 229, 511 S.E.2d at 

854 Syl. Pt. 5. However, this analysis is flawed for two reasons: (1) the Arbitration Agreement is 

governed by Utah law - not West Virginia law; and (2) Arnold was specifically overruled by 

Dan Ryan Builders, Inc., 230 W.Va. at 290, 737 S.E.2d at 560 (holding the Federal Arbitration 

Act preempts any law which targets or carves out special contract rules for arbitration 

agreements and specifically overruling Arnold). The Circuit Court's orders which found the 

Arbitration Agreement procedurally unconscionable constitutes clear and reversible error, and 

should be vacated. 

b. Substantive Unconscionability 

The Circuit Court also found the Arbitration Agreement to be substantively 

unconscionable. Substantive unconscionability is focused on the contents of the agreement, 

specifically the fairness of the obligations contained in the agreement. Pursuant to Utah law, a 

court should focus on whether the agreement's terms are "so one sided as to oppress or unfairly 

surprise an innocent party or whether there exists an overall imbalance in the obligations and 

rights imposed by the bargain[.]" Miller, 769 F. Supp. 2d at 1344, 2011 U.S. Dist. LEXIS 15746 

at * 13. The Circuit Court found the Arbitration Agreement was substantively unconscionable 

because it lacked mutuality of obligation. The Circuit Court's rationale was sinlilar to its 

rationale in fmding procedural unconscionability - that the Arbitration Agreement permitted 
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Atlantic Credit the ability to pursue a money judgment in small claims court while it required 

Stacy to arbitrate his disputes. CAppo pp. 845-866). 

Utah courts have found that generally, arbitration agreements are not substantively 

unconscionable. Id. at 1345,2011 U.S. Dist. LEXIS 15746 at * 15; Sosa, 924 P.2d at 359, 1996 

Utah LEXIS 83 at *2; see also Utah Code Ann. § 78-31a-3. Furthermore, "[e]ven if a contract 

term is unreasonable or more advantageous to one party, the contract, without more, is not 

unconscionable[.]" Id. at 1344,2011 U.S. Dist. LEXIS 15746 at * 13. No credible argument can 

be made that the Arbitration Agreement is so one-sided as to oppress or unfairly surprise Stacy. 

To the contrary, the Arbitration Agreement is overly accommodating by any standard. 

For example, unlike many arbitration agreements that require parties to equally split arbitration 

costs, the Arbitration Agreement states that if Stacy "ask[s] us to, we will pay all the fees the 

administrator or arbitrator charges, as long as we believe [Stacy is] acting in good faith." CAppo 

pp. 375-376). It further provides that "the arbitration will take place by phone or at a reasonably 

convenient location" and allows the court to appoint an arbitrator if both of the two well-known 

arbitration administrators decline to handle the dispute. (Id.). It contemplates the arbitrator will 

have at least ten years of experience and "apply the same law and legal principles, consistent 

with the FAA, that would apply in court." (Id.). Accordingly, the Circuit Court's orders which 

found the Arbitration Agreement substantively unconscionable constitutes clear and reversible 

error, and should be vacated. 

4. Atlantic Credit Has Not Waived Its Right To Arbitrate. 

The final prong in the analysis of whether this matter should be referred to arbitration is 

whether Atlantic Credit somehow waived its right to enforce the Arbitration Agreement. See 

Lamkin, 2012 U.S. Dist. LEXIS 99170 at *42. The Circuit Court made an "alternative" finding 
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that Atlantic Credit had waived its right to compel arbitration. (App. pp. 845-866, 920-926). 

However, as detailed below, this fmding was not supported by the evidence and is improper 

under Utah law. Furthermore, the Circuit Court's finding failed to defer to a clear federal policy 

of resolving issues of arbitrality (including allegations of waiver) in favor of arbitration. See 

Moses H Cone Mem'l Hosp., 460 U.S. at 24-25, 103 S. Ct. at 941 (holding allegations and 

doubts regarding waiver should be resolved in favor ofarbitration). 

Under Utah law, waiver of a right to arbitrate a case occurs when "the party seeking 

arbitration substantially participates in litigation, to a point inconsistent with the intent to 

arbitrate" and the "participation results in prejudice to the opposing party." Cent. Fla. Invs., 

Inc., 2002 UT 3, *22-24, 40 P.3d at 608; Chandler v. Blue Cross Blue Shield, 833 P.2d 356,360, 

1992 Utah LEXIS 43 at *9 (Utah 1992) (emphasis added). However, under West Virginia law, a 

waiver is established when "the party asserting waiver must show that the waiving party knew of 

the right to arbitrate and either expressly waived the right, or, based on the totality of the 

circumstances, acted inconsistently with the right to arbitrate through acts or language." 

Parsons, Syl. Pt. 6, 785 S.E.2d at 844, 2016 W.Va. Lexis 229. Additionally, West Virginia does 

not require a showing of prejudice to declare a waiver. Id. at 854. 

The Circuit Court held, inter alia, that Atlantic Credit waived its right to compel 

arbitration through its participation in this litigation. However, the Circuit Court failed to 

complete a proper analysis of waiver under Utah law. Instead, the Circuit Court's analysis 

focused on Atlantic Credit's alleged failure to invoke its right under the Arbitration Agreement. 

Specifically, the Circuit Court reasoned that by sitting silent on the issue of arbitration for nearly 

eight months during this litigation, Atlantic Credit had effectively "waived" its right to arbitrate 

this dispute. However, as set forth above, this is not the test for determining whether a proponent 
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of arbitration has waived its rights - under Utah or West Virginia law. See Cent. Fla. Invs., 2002 

UT 3 at *22-24, 40 P.3d 599 at 608; Chandler, 833 P.2d at 360, 1992 Utah LEXIS 43 at *9; 

Parsons, Syl. Pt. 6, 785 S.E.2d at 844, 2016 W.Va. Lexis 229. The correct approach under Utah 

law is to determine whether Atlantic Credit has taken a position that is inconsistent with its right 

to arbitrate and whether Stacy would be prejudiced by compelling arbitration. Cent. Fla. Invs., 

Inc., 2002 UT at *22-24, 40 P.3d at 608; Chandler, 833 P.2d at 360, 1992 Utah LEXIS 43 at *9. 

Atlantic Credit maintains that it did not waive its right to arbitrate under West Virginia or 

Utah law. However, the choice of law provision is particularly relevant when considering the 

issue of prejudice in relation to any alleged waiver. Importantly, Stacy has never alleged 

prejudice, much less provided an explanation of how his rights would be prejudiced through 

arbitration. The Contract clearly states that it is governed by Utah law and there is no public 

policy reason to deny the application ofUtah law. 

However, even under West Virginia law, the Circuit Court never established that Atlantic 

Credit "expressly waived" it's right or acted inconsistently with.those rights. See Parsons, Syl. 

Pt. 6, 785 S.E.2d at 844, 2016 W.Va. Lexis 229. The Circuit Court's main argument in favor of 

waiver was that Atlantic Credit had waited eight (8) months to assert its rights. As previously 

stated, the standard under West Virginia, and Utah law, has nothing to do with the passage of 

time. See Parsons, Syl. Pt. 6, 785 S.E.2d at 844, 2016 W.Va. Lexis 229; see also Cent. Fla. Invs., 

Inc., 2002 UT at *22-24, 40 P.3d at 608; Chandler, 833 P.2d at 360, 1992 Utah LEXIS 43 at *9. 

The Fourth Circuit has held that engaging in litigation for 16 months, including seeking a change 

of venue and engaging in substantial discovery before the defendants moved the court to stay the 

litigation in lieu of binding arbitration, did not constitute a waiver. American Heart Disease 

Prevention Fund v. Hughey, 1997 U.S. App. LEXIS 1806 (4th Cir. 1997). Additionally, in a 
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2015 case in the Circuit Court of Kanawha County, West Virginia, Judge Bloom ordered the 

case to arbitration after the parties appeared for the pretrial conference and arguments on a 

motion for summary judgment. Barrett v. Mountaineer Pre-Owned Autos, LLC, et al., Kanawha 

County Circuit Court, Civil Action No. 13-C-1325 (cited in App. pp. 508-509). 

"The burden on one seeking to prove a waiver of arbitration is a heavy one." Tenneco 

Resins, Inc. v. Davy Int'l, AG, 770 F.2d 416, 420, 1985 U.S. App. LEXIS 31519, *10 (5th Cir. 

1985). Additionally, there is a strong presumption in Utah against the waiver of a right to 

arbitrate. Cent. Fla. Invs., Inc., 2002 UT 3 at *24, 40 P.3d at 608. Because of this strong 

presumption, "waiver of a right to arbitrate must be intentional, and inferring waiver from a 

party's actions is appropriate only if the facts demonstrate that the party seeking to enforce 

arbitration intended to disregard its right to arbitrate." Id. at *24, 40 P.3d at 608. Just because a 

party files an answer or motion to dismiss prior to filing a motion to compel arbitration does not 

mean that the party waived his, her, or its right to arbitrate. Id. at *28-29, 40 P.3d at 609. 

Instead, a court must look to the parties' intentions. The Supreme Court of Utah has held 

that "[i]f participation in discovery and pretrial motions, standing alone, irrespective of the 

parties' intentions, were to constitute waiver of the right to arbitrate, the strong policy favoring 

arbitration would be damaged. The court has long recognized the strong public policy in favor 

of arbitration[.]" Id. at *33, 40 P.3d at 610 (internal citation omitted). In the present case, the 

parties have engaged in some light discovery, but such actions would be permitted within the 

realm of arbitration. Furthermore, Atlantic Credit resisted engaging in class discovery until the 

Court entered the Order Granting Motion to Compel Class Discovery on August 31, 2016 

which Atlantic Credit immediately filed its Motion to Compel Arbitration within two weeks 

thereafter. Thus, there is no evidence in the record that Atlantic Credit took a position 
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"inconsistent with the intent to arbitrate." Cent. Fla. Invs., Inc., 2002 UT 3 at *22-24, 40 P.3d 

599 at 608. 

Additionally, the Circuit Court held that Atlantic Credit further waived its right to compel 

arbitration by instituting the initial debt collection action in the Wyoming County Magistrate 

Court. (App. pp. 767-769). To determine that this argument is without merit, one need look no 

further than the explicit terms of the Arbitration Agreement itself. Specifically, the Arbitration 

Agreement explicitly permitted Atlantic Credit the right to pursue small collection actions while 

maintaining its right to arbitrate any counterclaims: 

2. We will not require you to arbitrate: (1) any individual case in small claims court or 
your state's equivalent court, so long as it remains an individual case in that court; or (2) 
a case we file to collect money you owe us. However, if you respond to the collection 
lawsuit by claiming any wrongdoing, we may require you to arbitrate. 

(App. pp. 375-376). 

If the language of an otherwise valid agreement is not ambiguous, "it is not the right or 

province of the court to alter, pervert, or destroy the clear meaning and intent that the parties 

expressed." Hatfield v. Health Management Assoc. of W Va., Inc., 672 S.E.2d 395 (W.Va. 

2008); Syllabus Point 1 (citing Cotiga Development Co., 147 W Va. 484, 128 S.E.2d 626 (1962). 

And a contract is not ambiguous merely because the parties disagree as to its construction. 

Berkeley County Public Service District v. Vitro Corp. ofAmerica, 162 S.E.2d 189,200 (W.Va. 

1968). Rather, language is ambiguous only when language is "'reasonably susceptible of two 

different meanings' or language 'of such doubtful meaning that reasonable minds might be 

uncertain or disagree as to its meaning.'" Estate ofTawney v. Columbia Natural Res., LLC, 633 

S.E.2d 22, 28 (W.Va. 2006) (quoting Payne v. Weston, 195 W Va. 502, 466 S.E.2d 161, 166 

(1995). 
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In this case, Stacy has never argued that the Arbitration Agreement is ambiguous as there 

is no basis for such a position. Therefore, the Circuit Court's holding is an attempt to substitute 

its judgment for the clear and unambiguous language set forth in the Arbitration Agreement. 

Stacy failed to carry the heavy burden of demonstrating not only that Atlantic Credit took a 

position inconsistent with its intent or right to arbitrate, but Stacy also failed to indicate how it 

would be prejudiced by referring this case to arbitration. This is especially true since the 

Arbitration Agreement requires Atlantic Credit to bear the costs of arbitration in the event Stacy 

makes such a request. Accordingly, the Circuit Court committed clear and reversible error in 

holding that Atlantic Credit waived its right to compel arbitration. 

D. Stacy Is Barred From Asserting Or Participating In Class Actions 

Finally, Atlantic Credit requested a dismissal of Stacy's class allegations as being in 

direct violation of the terms of the Arbitration Agreement. However, the Circuit Court failed to 

address this issue. (App. pp. 845-866, 920-926). In order to preserve its right to appeal the 

aforementioned issue, Atlantic Credit filed a Rule 59(e) motion requesting the Circuit Court to 

amend its previous order to, inter alia, issue a decision regarding Stacy's participation in class 

allegations. (App. pp. 867-887); see also Citibank, N.A. v. Perry, 238 W.Va. 662, 2016 W.Va. 

LEXIS 821 (2016) (indicating the Supreme Court ofAppeals of West Virginia will not entertain 

issues not decided by the trial court). Unfortunately, the Circuit Court still failed to address 

Stacy's participation in class allegations in its Order Denying Amendment along with various 

other issues raised in the Motion to Amend. (App. pp. 920-926). Accordingly, this Court has 

jurisdiction to review the issue of whether Stacy can participate in any class allegations. 

Pursuant to the Arbitration Agreement, Stacy agreed to the following: 

• No Class Actions 
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YOU AGREE NOT TO PARTICIPATE IN A CLASS, REPRESENTATIVE OR 
PRIVATE ATTORNEY GENERAL ACTION AGAINST US IN COURT OR 
ARBITRATION. ALSO, YOU MAY NOT BRING CLAIMS AGAINST US ON 
BEHALF OF ANY [ACCOUNTHOLDER] WHO IS NOT [AN 
ACCOUNTHOLDER] ON YOUR ACCOUNT, AND YOU AGREE THAT ONLY 
[ACCOUNTHOLDERS] ON YOUR ACCOUNT MAYBE JOINED IN A SINGLE 
ARBITRATION WITH ANY CLAIM YOU HAVE. 

(App. pp. 375-376). In line with the presumption that arbitration agreements are enforceable and 

the FAA's unequivocal preference toward arbitration, class waivers contained in arbitration 

provisions have routinely been deemed enforceable. See Miller, 769 F. Supp. 2d at 1349,2011 

U.S. Dist. LEXIS 15746 at *25 ("[T]he Court cannot find that the class action waivers are 

substantively unconscionable under Utah law."); see generally Am. Express. Co. v. Italian 

Colors Rest., 133 S. Ct. 2304, 186 L.Ed 2d 417 (2013); Concepcion, 563 U.S. 333,131 S. Ct. 

1740; Wince v. Easterbrooke Cellular Corp., 681 F. Supp. 2d 679, 2010 U.S. Dist. LEXIS 8580 

(N.D. W. Va. Feb. 2, 2010). 

Given the Arbitration Agreement is valid and enforceable, so too is the portion of the 

agreement pertaining to class waivers. Accordingly, the Circuit Court committed reversible error 

by failing to enter an order dismissing Stacy's class allegations and compelling the parties to 

submit to arbitration. 

VI. CONCLUSION 

For the reasons stated above, as well as those stated in the record, Atlantic Credit 

respectfully requests this Court enter an order (1) reversing the Circuit Court's Order Denying 

Arbitration; (2) remanding this matter to the Wyoming County, West Virginia Circuit Court for 

dismissal so the parties may arbitrate this matter in accordance with the Arbitration Agreement; 

and for any and all further relief this Court deems fair and equitable. 
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Respectfully submitted, 

ATLANTIC CREDIT & FINANCE 
SPECIAL FINANCE UNIT, LLC, 
Assignee of SYNCHRONY BANK 
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And 

Matthew L. Ward (WV Bar # 11903) 
Dinsmore & Shoh! LLP 
611 Third Avenue 
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Phone 304-691-8475 
Fax 304-522-4312 
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