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IN THE CIRCUIT COURT OF WYOMING COUNTY, WEST VIRGlm'RMING COUN~ 

A TLANTIC CREDIT & FINANCE 
SPECIAL FINANCE UNIT, LLC, 
Assignee of SYNCHRONY BANK 

Plaintiff/Counterclaim Defendant, 
v. CIVIL ACTION NO.: 16-C-21 

(Judge Warren R. McGraw) 
COURTNEY R. STACY, individually and 
on behalf of all others similarly situated, 

Defendant/Counterclaim Plaintiff(s). 

ORDER DENYING DEBT PUCHASER'S 
MOTION TO COMPEL ARBITRAnON 

On the 8th day of February, 2017, came the Court to hear arguments on Plaintiff Atlantic Credit 

& Finance Special Finance Unit, LLC's ("Atlantic") Motion to Compel Arbitration in this matter. 

After reviewing the briefs and exhibits, hearing argument of counsel, and examining the evidence, this 

COw1 hereby finds and concludes as follows. 

PROCEDURAL BACKGROUND 

1. Atlantic selected the forum of Wyoming County, West Virginia, when it filed this lawsuit on 

December 20, 2015. 

2. Atlantic routinely pursues its debt lawsuits in West Virginia Courts and specifically chose 

Wyoming County for its dispute with Mr. Stacy. Mr. Stacy's entire counterclaim is based upon his 

challenge Atlantic's lawsuit collection policy whereby it seeks default judgments relying on 

misleading affidavits and failing to comply with minimum statutory pleading requirements. [Class 

Counterclaim, Initial Paragraph] 

3. In response to Atlantic's lawsuit, Mr. Stacy promptly filed an Answer and Class Counterclaim 

on January 15,2016. 



4. Atlantic did not assert its right to arbitration to its Answer to Mr. Stacy's counterclaim, which 

was filed on February 4,2016. At this point, Atlantic already had notice that Mr. Stacy was pursuing a 

class action counterclaim, yet Atlantic did not assert any rights or defenses relating to arbitration. 

5. Atlantic responded to discovery from Mr. Stacy on April 13, 2016 without ever raising any 

defense or objection on the basis ofarbitration. 

6. Atlantic served its own discovery on Mr. Stacy on June 30, 2016 seeking the identification of 

Mr. Stacy's trial witnesses, experts, damages, and exhibits, all in furtherance of this state court action. 

Atlantic never inquired, or even mentioned, arbitration in Mr. Stacy's purported original contract. 

7. Mr. Stacy moved to compel Atlantic to respond more fully to his discovery requests regarding 

his class action claims. Atlantic opposed Mr. Stacy's Motion to Compel supplemental Discovery 

responses, filing its response on July 8, 2016. 

8. Atlantic did not oppose any issue on the ground that this matter must be resolved in arbitration. 

9. Atlantic subsequently supplemented its discovery responses on August 10, 2016. The Court 

held hearing on Mr. Stacy's Motion to Compel Discovery on August 24,2016, wherein Atlantic was 

ordered to respond fully to Plaintiff's discovery. At this hearing, Atlantic substituted its counsel. 

10. It was after the Court ordered Atlantic to provide full and complete responses to Mr. Stacy's 

class action discovery, on August 31,2017, that debt collector Atlantic chose a new strategy: Atlantic 

filed its motion to compel arbitration. See "Arbitration Motion." 

11. Atlantic initiated, aggressively defended against class action claims, and sought its own 

discovery in this litigation for over eight months with the class action claims pending. 

12. After Atlantic hired new counsel and was ordered to provide supplemental discovery, Atlantic 

decided to seek to compel arbitration. 
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FINDINGS OF FACT 

Atlantic's Affidavit Does Not Prove the Existence of an Agreement to Arbitrate or 
Atlantic's Right to Enforce Any Such Agreement 

13. Atlantic provided an Affidavit from Synchrony Bank in support of the request to send this 

matter to arbitration. [Exhibit A to Atlantic's Motion, Affidavit of Jodi Anderson] 

14. Synchrony claims that the account was applied for on February 4, 2014. [Exhibit A to 

Atlantic's Memorandum, Affidavit ofJodi Anderson] 

15. Synchrony's affidavit refers to a purported true and accurate copy of an "Application by 

Courtney R. Stacy for Care Credit Account." [Exhibit A to Atlantic's Memorandum; Exhibit 1 to 

Affidavit ofJodi Anderson] 

16. It is clear from examination of this document that it is not an "Application by Courtney R. 

Stacy for Care Credit Account." [Exhibit A to Atlantic's Memorandum; Exhibit 1 to Affidavit of Jodi 

Anderson]. 

17. The alleged "Application by Courtney R. Stacy for Care Credit Account" includes the 

following text on page five (5): 

CHFOOI 0000048534 
CH F002 0000000098 
CH F003 -999999984 
CH F004 -999999984 
CH FOOS 0000000001 
CH F006 0000000008 
CH F007 -999999984 
CH F008 -999999984 
CHF009 -999999984 
CH FOlO ·999999984 
CH FOll -999999984 
CH FOl2 -999999972 
CH FOl3 -999999972 
CH F014 -999999972 

[Exhibit A to Atlantic's Memorandum; Exhibit 1 to Affidavit ofJodi Anderson]. 
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18. During the proceeding on February 8, 2017, Atlantic provided no explanation as to the origin of 

this document or an explanation as to why it was titled "Application by Courtney R. Stacy..." [Id.} 

19. Further review of Exhibit 1 reveals that the only date on the alleged true and accurate copy of 

an Application by Courtney R. Stacy for Care Credit Account is March 3D, 2014. 

20. The statements attached to Synchrony's affidavit indicate that charges were made on February 

11, 2014, and March 10, 2014. [Exhibit A to Atlantic's Motion; Exhibit 3 to Affidavit of Jodi 

Anderson} 

21. The purported true and accurate copy of an Application by Courtney R. Stacy for Care Credit 

Account affidavit is dated later than tbe alleged cbarges on the account. 

22. The purported true and accurate copy of an Application by Courtney R. Stacy for Care Credit 

Account affidavit does not contain any electronic signatures or actual signatures. 

23. The purported true and accurate copy of an Application by Courtney R. Stacy for Care Credit 

Account affidavit does not contain any date upon which the alleged application occurred. 

24. Whatever the document provided to the Court by Atlantic is, it is clear that Exhibit 1 is not an 

"Application by Courtney R. Stacy for Care Credit Account" but is instead a computer generated 

document of origins that have not been explained by the Movant, Atlantic. 

25. Aside from the obvious fact that Exhibit 1 is not a credit application, Atlantic provided no 

explanation for the fact that the charges on the account occurred prior to the date of the alleged 

application for the account. [Exhibit A to Atlantic's Memorandum; Exhibit 1 to Affidavit of Jodi 

Anderson]. 

26. Synchrony claims its records indicated a letter was mailed enclosing arbitration tenns on 

February 10, 2014. [Exhibit A to Atlantic's Memo; Exhibit 3 to Affidavit of Jodi Anderson, ~ 5] 

27. S}llchrony's affidavit does not cite to any evidence ofa mailing being sent to Mr. Stacy. 
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28. Synchrony's affidavit and attached exhibits do not indicate any mailings or telephone calls 

being placed to Mr. Stacy. 

29. Synchrony's affiant has no personal knowledge of any communications or interactions with 

Mr. Stacy. 

30. Synchrony has not provided any records or witnesses proving that it had any communication, 

either written or oral, with Mr. Stacy, besides monthly statements. 

31. Synchrony's affidavit does not prove that any credit card agreement governing the account was 

ever mailed to Mr. Stacy. 

32. Atlantic has not proven that it has a valid enforceable arbitration agreement. 

33. Atlantic is attempting to enforce an arbitration clause that explicitly states it is between the 

consumer and "we" (meaning Synchrony). [Exhibit A to Atlantic's Memo; Exhibit 2 to Affidavit of 

Jodi Anderson] 

34. Synchrony's affiant claims it sold Mr. Stacy's account to Atlantic on June 20, 2015 and refers 

to a "Bill ofSale." [Exhibit A to Atlantic's Memo; Exhibit 4 to Affidavit of Jodi Anderson] 

35. Debt collector Atlantic claims that it purchased this account from Synchrony Bank, fonnerly 

known as OE Capital Retail Bank. 

36. Atlantic's "Bill of Sale" states that it purchased 'the Receivables' and says nothing regarding 

additional contractual rights and tenns. [Exhibit A to Atlantic's Memo; Exhibit 4 to Affidavit of Jodi 

Anderson] See Buford v. Palisades Collection, L.L. c., 552 F. Supp. 2d 800, 808-810 (N.D. 111. 2008) 

(" ... the Court finds that Defendants have not shown that Palisades acquired all rights that AT & T had 

with respect to the Tenns and Services agreement-including the right to enforce the class action 

waiver provisions-when Palisades purchased Plaintiffs' wireless communications debts"); Nazar v. 

Wolpoff & Abramson, L.L.P., 2007 WL 2875377 (D. Kan. Oct. 3,2007) (arbitration clause in credit 
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card agreement applying to "you" and "we" could not be enforced by a debt collector that was not a 

party to the agreement). 

Atlantic Chose the Forum and Substantially Participated in this Litigation 

37. Atlantic allowed a considerable amount of time to pass before seeking to invoke its alleged 

right to arbitration. 

38. Atlantic substantially participated in this state court litigation by litigating against Mr. Stacy's 

class action claims for over eight (8) months. 

39. The parties spent significant time and resources litigating their claims before this Court. 

40. Atlantic caused the proliferation of Mr. Stacy's time and resources by initiating the litigation 

and delaying the invocation of its arbitration rights. 

41. Atlantic's Motion disregards the significant outlay of time and resources of the public court 

system with its late filed motion to compel arbitration. 

42. Atlantic selected this forwn for its debt collection lawsuit, actively attempted to extract debt 

from the Mr. Stacy, and then, eight months into a class action lawsuit, Atlantic now seeks to abandon 

its chosen forum in Wyoming County. 

43. Atlantic's position in this case - that a party can affinnatively indicate its desire to litigate in state 

court, engage in dilatory tactics, obstructionist discovery, aggressively pursue debt collection claims, 

vigorously defend and litigate class claims for eight months, and then strategically invoke arbitration, 

flies in the face ofefficiency. 

44. Atlantic's sudden disfavor for the West Virginia court system is striking considering how it has 

sued over five hundred (500) West Virginia consumers without ever seeking arbitration. 

45. Atlantic's entire business model is based upon a single premise: Buying a debt for pennies on 

the dollar and then suing the debtor. 
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Even Assuming, Arguendo, that Atlantic Provided Sufficient Evidence of a Valid 
Arbitration Agreement, the Alleged Agreement is Unconscionable. 

46. The boilerplate unsigned agreement produced by Atlantic is a contract of adhesion. I 

47. The provisions in this adhesion contract would allow Atlantic access to the courts for debt 

collection, but completely blocks any consumer claims of Mr. Stacy. 

1 The boilerplate agreemellt provided by Atlantic states as follows: 

RESOLVTNG A DISPUTE WITH ARBITRATION 

• What claims are subject to arbitration 

1. If either you or we make a demand for arbitration, you and we must arbitrate any dispute or claim 
between you or any other user of your account, and us, our affiliates, agents and/or providers that 
accept the card or program sponsors if it relates to your account, expect as noted below. 

2. We will not require you to arbitrate: (1) any individual case in small claims court or your state's 
equivalent court, so long as it remains an individual case in that court; or (2) a case we file to collect 
money you owe us. However. ifyou respond 10 the collection lawsuit by claiming any wrongdoing. 
we may require you to arbitrate. 

3. Notwithstanding any other language in this section, only a court, not an arbitrator, will decide 
disputes about the validity, enforceability, coverage or scope of this section or any part thereof 
(including, without limitation, the next paragraph of this section and/or this sentence). However, 
any dispute or argument that concerns the validity or enforceability of the Agreement as a whole is 
for the arbitrator, not a court, to decide. 

• No Class Actions 

YOU AGREE NOT TO PARTICIPATE IN A CLASS, REPRESENTATIVE OR PRIVATE 
AITORNEY GENERAL ACTION AGAINST US IN COURT OR ARBITRATION. ALSO, 
YOU MAY NOT BRING CLAIMS AGAINST US ON BEHALF OF ANY 
[ACCOUNTHOLDER] WHO IS NOT IAN ACCOUNTHOLDER] ON YOUR ACCOUNT, 
AND YOU AGREE THA T ONLY [ACCOUNTHOLDERS] ON YOUR ACCOUNT MAYBE 
JOINED IN A SINGLE ARBITRATION WITH ANY CLAIM YOU HAVE. . 

If a court determines that this paragraph is not fully enforceable, only this sentence will remain in 
force and the remainder will be null and void, and the court's determination shall be subject to 
appeal. This paragraph does not apply to any lawsuit or administrative proceeding filed against us 
by a state or federal govenunent agency even when such agency is seeking relief on behalf of a class 
of borrowers, including you. This means that we will not have the right to compel arbitration of any 
claim brought by such an agency. 

7 



48. Mr. Stacy is barred from bringing any claim without facing removal to arbitration, while 

Atlantic, a debt purchaser that only sues conswners for debts, can ~ring almost any claim necessary to 

protect its rights without ever subjecting itself to the arbitration clause. 

49. There was no loan signing attended by all parties where terms of the contract were explained. 

50. Mr. Stacy was not able to inquire regarding terms or conditions of the purported agreement. 

51. Atlantic claims an account was applied for on the Internet. 

52. Atlantic presented no evidence regarding what terms were displayed on the computer screen, if 

the disclosures on the computer screen were sufficient, and, most importantly, the identity of the 

person applying online. 

53. It is completely unknown whether or not the individual logging into the computer was a dental 

office employee, an employee of Synchrony Bank, Mr. Stacy, or some other unknown individual. 

54. The agreement prohibits Mr. Stacy from assigning any right under the contract while the 

original creditor maintains the right to assign all rights, even without notice, reflecting a lack of 

mutuality. 

STANDARD OF REVIEW 

55. When a trial court is required to rule upon a motion to compel arbitration pursuant to the 

Federal Arbitration Act, 9 U.S.C. §§ 1-307 (2006), the authority of the trial court is limited to 

detennining the threshold issues of (1) whether a valid arbitration agreement exists between the 

parties; and (2) whether the claims averred by the plaintiff fall within the substantive scope of that 

arbitration agreement. See Syl. Pt. 2, State ex rei. TD Ameritrade, Inc., v. Kaufman, 225 W. Va 250, 

692 S.E.2d 293 (2010). 
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56. Cowts use state law principles to evaluate the issues of whether an arbitration agreement was 

validly formed and whether the claims asserted fall within the scope of the arbitration agreement. See, 

e.g., State ex rei. RichmondAm. Homes ofW, Va., Inc. v. Sanders, 228 W. Va. 125 (2011). 

57. There is no preswnption that an arbitration agreement was formed, and there is no policy in 

favor of enforcing arbitration until and unless a cowt finds that there is an agreement to arbitrate. See 

Granite Rock v. International Broth. Of Teamsters, 561 U.S. 287, 302 (2010) (explaining that the 

"preswnption in favor of arbitration" only applies after "a judicial conclusion that arbitration of a 

particular dispute is what the parties intended"); BCS Ins. Co. v. Wellmark. Inc., 410 F.3d 349, 352 (7tJJ 

Cir. 2005) (explaining federal policy favoring arbitration only relevant if parties agreed to arbitrate). 

58. Arbitration is a matter of contract, and a party cannot be required to arbitrate a dispute that it 

has not agreed to arbitrate. Stale ex rei. V-Haul Co. of W. Virginia v. Zakaib, 232 W. Va. 432, 752 

S.E.2d 586, 593 (2013). 

59. "Under the Federal Arbitration Act, 9 U.S.C. § 2, parties are only bound to arbitrale those 

issues that by clear and unmistakable writing they have agreed to arbitrate. An agreement to arbitrate 

will not be extended by construction or implication." SyI. pt. 10, Brown v. Genesis Healthcare Corp., 

228 W.Va. 646, 724 S.E.2d 250 (2011) ("Brown I "), overruled on other groW1ds by Marmet Health 

Care Crr., Inc. v. Brown, 132 S.Ct. 1201, 182 L.Ed.2d 42 (20] 2) (per curiam). 

60. Importantly, "[n]othing in the Federal Arbitration Act ... overrides nonna! rules of contract 

interpretation." Syl. pt. 9, in part, Brown 1,228 W.Va. 646, 724 S.E.2d 250. Rather, the purpose of the 

Act "is for courts to treat arbitration agreements like any other contract. The Act does not favor or 

elevate arbitration agreements to a level of importance above all other contracts; it simply ensures that 

private agreements to arbitrate are enforced according to their terms." SyI. pt. 7, in part, id, Syl. Pt. 3, 

State ex rei AMFM, LLC v. King, 230 W.Va. 471 (W.Va. 2013). 
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61. The West Virginia Supreme Court of Appeals has emphasized: 

Thus, to be valid, an arbitration agreement must conform to the rules governing 
contracts, generally. We long have held that" '[t]he fundamentals of a legal contract are 
competent parties, legal subject matter, valuable consideration and mutual assent. There 
can be no contract if there is one of these essential elements upon which the minds of 
the parties are not in agreement.' Syllabus Point 5, Virginian Export Coal Co. v. 
Rowland Land Co., 100 W.Va. 559, 131 S.E. 253 (1926)." Syl. pt. 3, Dan Ryan 
Builders, Inc. v. Nelson, 230 W.Va. 281, 737 S.E.2d 550 (2012). Accordingly, to be 
valid, the subject Arbitration Agreement must have (1) competent parties; (2) legal 
subject matter; (3) valuable consideration; and (4) mutual assent. Id. Absent anyone of 
these elements, the Arbitration Agreement is invalid. Syl. Pt. 4, State ex ref AMFM. 
LLC v. King, 230 W.Va. 471 (W.Va. 2013). 

62. In both West Virginia and Utah, parties to contracts can waive certain contractual provisions. Utah 

Code Ann. § 78B-ll-107(1) (Arbitration contract is revocable "upon ground that exists at law or in 

equity..."; see a/so Syl. pt. 7, Schumacher Homes of Circleville, Inc. v. Spencer, 774 S.E.2d 1 (W. Va. 

2015) «"'[nJothing in the Federal Arbitration Act, 9 U.S.C. § 2, overrides the normal rules of contract 

interpretation. Generally applicable contract defenses - such as laches, estoppel, waiver, fraud, duress, or 

unconscionability - may be applied to invalidate an arbitration agreement."') (quoting Syl. pt. 9, Brown v. 

Genesis Healthcare Corp., 724 S.E.2d 250 (W. Va. 2011), reverst!d 011 other grounds by Marmet Health 

Care err., Inc. v. Brown, _ U.S. _, 132 S. Ct. 1201 (2012)); Ara v. Erie Ins. Co., 387 S.E.2d 320,323 

CW. Va. 1989) ("an insurance company may waive a contractual policy provision"). 

CONCLUSIONS OF LAW 

Atlantic Failed to Prove the Existence of Valid Agreement to Arbitrate 

63. Atlantic has not proven that it has a valid enforcement arbitration agreement. Atlantic's "Bill 

of Sale" states that it purchased 'the Receivables' and says nothing regarding additional contractual 

rights and terms. See Buford v. Palisades Collection, LLC., 552 F. Supp. 2d 800, 808"':'810 (N.D. Ill. 

2008) ( ..... the Court finds that Defendants have not shown that Palisades acquired all rights that AT & 

T had with respect to the Tenus and Services agreement-including the right to enforce the class 

action waiver provisions-when Palisades purchased Plaintiffs' wireless communications debts"); 
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Nazar v. WolpoJf & Abramson, L.L.P., 2007 WL 2875377 (D. Kan. Oct. 3, 2007) (arbitration clause in 

credit card agreement applying to "you" and "we" could not be enforced by a debt collector that was 

not a party to the agreement). 

64. Atlantic has not proven that the boilerplate credit card agreemen~ was sent to Mr. Stacy. 

65. Atlantic cannot authenticate this document, has no first-hand knowledge of this agreement, and 

has not explained how the agreement was formed. 

66. Arbitration is a matter of contract, and a party cannot be required to arbitrate a dispute that it 

has not agreed to arbitrate. State ex rei. U-Haul Co. of W. Virginia v. Zalcaib, 232 W. Va. 432, 752 

S.E.2d 586,593 (2013); Glass v. Kidder Peabody & Co., Inc. 114 F 3d 446, 453 (4th Circ. 1997)(the 

threshold question for any arbitration motion is "whether the parties entered into a valid agreement 

concerning arbitration. ") 

67. Atlantic bears the burden of proving that Mr. Stacy entered into a valid and enforceable 

agreement. 

68. Atlantic's affidavits offered to the Court are of questionable credibility as it is clear that that 

Exhibit 1 is not an "Application by Courtney R. Stacy for Care Credit Account" but is instead a 

computer generated document of origins that have not been explained by the Movant, Atlantic. 

69. Without providing proof of who actually applied online through the computer, Atlantic has 

failed from the outset in this arbitration motion. Providing an unsigned, boilerplate agreement, with no 

evidence of who actually applied through the computer, is simply insufficient to satisfy the threshold 

requirement of producing a valid agreement with Mr. Stacy. 

70. It is not enough to simply claim that Mr. Stacy agreed to the "terms and conditions" of a GE 

credit account, later changed to a Synchrony account, and then purchased by Atlantic. There is 

2 Not only has Atlantic failed to prove that its template agreement governs this matter, it has failed to prove that 
Mr. Stacy has ever even seen this document, much less agreed to its tenns. 
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insufficient proof that Mr. Stacy agreed to the tenns Atlantic alleges are in the unsigned boilerplate 

agreement at issue. Atlantic does not have a signature, electronic or otherwise, from Mr. Stacy, proof 

of the online application process, proof that the agreement was ever mailed to Mr. Stacy, or any 

personal knowledge evidence that Mr. Stacy agreed to arbitrate the dispute in this matter. 

71. Atlantic provided documents attached to its self-serving affidavit that purport to describe the 

credit application; however the documents provided are illegible, and, just as important, the documents 

lack explanation or proofby Atlantic. 

72. While this boilerplate agreement may have been the tenns of a Synchrony credit card or GE 

Capital Retail Bank account at some point, Atlantic did nothing to establish whether these were the 

tenns at the time Mr. Stacy allegedly applied in 2014. 

Even if Atlantic had Proven n Valid Agreement Existed, which Atlantic did not, the Purported 
Arbitration Agreement is Procedurallv and Substantively Unconscionable 

73. The affidavit provided by Synchrony's Ms. Anderson is that of an employee that reviewed a 

stack of documents. Ms. Anderson did 110t explain how the online application portal is designed, 

maintained, and functions, and thus cannot assert the accuracy or completeness of those documents. 

Atlantic's alleged arbitmtion clause is procedumlly and substantively unconscionable. 

74. Atlantic is attempting to enforce an agreement allegedly entered into through Internet access. 

Even though nO evidence of the online protocol has been produced, whatever was presented to the 

individual applying online was an adhesion contmct, presented in fine print and filled with legalese 

similar to the agreement purportedly mailed to Mr. Stacy. This is the essence of procedural 

unconscionability and it makes the arbitration clause unenforceable. 

Procedural unconscionability is concerned with inequities, improprieties, or unfairness 
in the bargaining process and formation of the contract. Procedural unconscionability 
involves a variety of inadequacies that results in the lack of a real and voluntary 
meeting of the minds of the parties, considering all of the circumstances surrounding the 
transaction. These inadequacies, include, but are not limited to, the age,literacy, or lack 
of sophistication of a party; hidden or unduly complex contract terms; the adhesive 
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nature of the contract; and the manner and setting in which the contract was formed, 
including whether each party had a reasonable opportunity to understand the terms of 
the contract. 

Brown ex rei. Brown v. Genesis Healthcare Corp. ("Brown 1"), 724 S.E.2d 250,261 (W. Va. 2011). 

75. West Virginia courts apply the following contract standard when evaluating an arbitration 

agreement for unconscionability: 

A contract term is unenforceable if it is both procedurally and substantively 
unconscionable. However, both need not be present to the same degree. Courts should 
apply a 'sliding scale' in making this determination: the more substantively oppressive 
the contract term, the less evidence of procedural unconscionability is required to come 
to the conclusion that the clause is unenforceable, and vice versa. Syllabus Point 20, 
Brown v. Genesis Healthcare Corp., 228 W.Va .. 646, 724 S.E.2d 250 (2011)[ overruled 
in part on other grounds by Marmet Health Care Center, Inc. v. Brown, 132 S.Ct. 1201, 
182 L.Ed.2d 42 (2012) (per curiam)]. 

76. West Virginia directs Courts undertaking an unconscionability inquiry to be mindful that: 

"[t]he doctrine of unconscionability means that, because of an overall and gross imbalance, one

sidedness or lop-sidedness in a contract, a court may be justified in refusing to enforce the contract as 

written. The concepl of wlI::ollscionability must be applied in a flexible manner, taking into 

consideration all of the facts and circwnstances of a particular case." Syllabus Point 12, Brown v. 

Genesis Healthcare Corp., 228 W.Va 646, 724 S.E.2d 250 (2011)[, overruled in part on other grounds 

by Marmet Health Care Center, Inc. v. Brown, 132 S.Ct. 1201, 182 L.Ed.2d 42 (2012) (per curiam) ]. 

SyI. pt. 4, Brown II, 229 W.Va. 382,729 S.E.2d 217. 

77. The first step in analyzing procedural unconscionability is to determine whether there is a 

contract of adhesion involved. State ex rei. Dunlap v. Berger, 567 S.E.2d 265,273-74 CW. Va. 2002). 

'"Adhesion contracts' include all 'fonn contracts' submitted by one party on the basis of this or 

nothing." See id. at 273. The bulk of all commercial contracts signed in this country are adhesion 

contracts. ld. So, that is the beginning of the analysis, not the end of it. Adhesion contracts, however, 

must be "given close scrutiny, with respect to both their construction and their potential for 
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unconscionability, particularly where rights, remedies, and protections that exist for the public benefit 

are involved." Id. at 274. 

78. The sole purpose of the arbitration clause is to severely limit Mr. Stacy's access to the courts, a 

right guaranteed by the West Virginia Constitution, by the United States Constitution, and by the 

consumer protection statutes at issue in this case. Therefore, pursuant to West Virginia law, it must be 

given close scrutiny. 

79. Mr. Stacy was not able to ask questions regarding any tenns or conditions of the purported 

agreement. 

80. Atlantic claims an account was applied for on the Internet. 

81. Atlantic presented no evidence regarding what tenns were displayed on the computer screen, if 

the disclosures on the computer screen were sufficient, and, most importantly, who was the person 

applying online? 

82. It is completely unknown whether or not the individual logging into the computer was a dental 

office employee, an employee of Synchrony Bank, Mr. Stacy, or some other unknown individual. 

83. These procedural inadequacies include hidden contract tenns that were not disclosed until after 

the application occurred; the adhesive nature of the contract; and the manner and setting in which the 

contract was fonned, including because Atlantic has not proven whether Mr. Stacy even completed the 

application, much less had a reasonable opportunity to understand the terms of the contract. See Syl. pt. 

17, Brown I, 724 S.E.2d 250. 

84. The agreement prohibits Mr. Stacy from assigning any right under the contract while the 

original creditor maintains the right to assign all rights, even without notice, reflecting a lack of 

mutuality. 
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85. In the case of Arnold v. United Companies Lending Corp., 511 S.E.2d 854 CW. Va. 2011), the 

Supreme Court of Appeals of West Virginia decided a case in which a lending company's loan 

agreement provisions required arbitration, but other provisions retained for the lending company the 

right to a judicial forum for purposes of collection and foreclosure. The Court noted that the 

WVCCPA was specifically designed to eradicate these unconscionable provisions. Id at 859. Much 

like in Arnold, the alleged arbitration clause in unconscionable in how it limits the rights of the 

consumer, yet reserves those same rights for the debt purchaser. 

86. Atlantic, a debt purchaser that only sues consumers for debts, can bring almost any claim 

necessary to protect its rights without ever subjecting itself to the arbitration clause. This is the very 

essence of procedural unconscionability because it reflects how Mr. Stacy is being exploited by an 

adhesion contract taking rights from the consumer while preserving those same rights for debt 

collectors. 

87. In addition to being procedurally unconscionable, Atlantic's purported arbitration claus~ is 

substantively unconscionable. . 

Substantive unconscionability involves unfairness in the contract itself and whether a 
contract tenn is one-sided and will have an overly harsh effect on the disadvantaged 
party. The factors to be weighed in assessing substantive unconscionability vary with 
the contents of the agreement. Generally, courts should consider the commercial 
reasonableness of the contract tenns, the purpose and effect of the tenns, the allocation 
of risks between the parties, and public policy concerns. 

Syl. pt. 19, Brown, 724 S.E.2d 262. 

88. Mutuality is a significant consideration in detennining substantive unconscionability. Brown v. 

Genesis Healthcare Corp., 729 S.E.2d 217,228 (W. Va. 2012) (Brown II). 

89. Many of the factors discussed above also relate to the mutuality of the contract provisions: the 

fact that Atlantic has the choice of going to court or to arbitration for a collection while all of Mr. 

Stacy's actual claims must be referred to arbitration; the fact that Mr. Stacy is prohibited from 
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assigning any right while the original creditor maintains the right to assign all rights, even without 

notice. 

E,'cn if Atlantic bad Arbitrations Rights, Atlan'ic Waived Those Rights 

90. The West Virginia Supreme Court of Appeals (hereafter "WVSCA") has spoken clearly on this 

subject: The enforcement of an arbitration clause is purely a matter of contract and thus, "[a]s with 

any contract right, an arbitration requirement may be waived through the conduct of the parties." See 

State ex rei. Barden & Robeson Corp. v. Hill, 208 W.Va. 163, 168,539 S.E.2d 106, 111 (2000) (citing 

Earl T. Browder, Inc. v. Cnty. Court of Webster Cnty., 143 W.Va. 406, 412, 102 S.E.2d 425, 430 

(1958) (holding that defendant's neglect or refusal to arbitrate dispute constituted waiver of right to 

require arbitration».3 

91. If Plaintiff Atlantic actually desired to use arbitration and truly wanted to invoke an alternative 

dispute process, Atlantic could have and should have filed this case directly in arbitration instead of 

suing Mr. Stacy in Wyoming County West Virginia. 

92. In contract law, waiver by "conduct of the parties" is also known as "implied waiver." See 

Potesta v. u.s. Fidelity & Guar. Co., 202 W.Va 308, 504 S.E.2d 135, 142-43 (1998). An implied 

waiver may be "inferred from actions or conduct" that, "taken together ... amount to an intentional 

relinquishment of a known right." See Hoffman v. Wheeling Sav. & Loan Ass'n, 133 W.Va. 694,7l3 

57 S.E.2d 725, 735 (I 950)(emphasis added). 

93. Such actions or conduct include "the doing of something inconsistent with the right" Beall v. 

Morgantown & Kingwood R. Co., 118 W.Va. 289, 190 S.E. 333, 336 (1937). 

3 In the same tone, the Supreme Court ofthe United States has made clear that the "strong federal policy in favor 
of enforcing arbitration agreements" is based upon the enforcement of a contract, not a preference for arbitration 
as an alternative form of dispute resolution. See Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213,217-24 
(1985). "Thus, the question of whether there has been waiver in the arbitration agreement context should be 
analyzed in much the same way as in any other contractual context." Nat'/ Found for Cancer Research v. A.G. 
Edwards & Sons, Inc., 821 F.2d 772,774 (D.C. Cir. 1987). 
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94. As demonstrated by its decision to sue Mr. Stacy and participate in a class action lawsuit before 

this Court for eight (8) months, Atlantic clearly did waive its right to enforce the alleged contractual 

arbitration agreement, and so its motion to compel arbitration must be denied. 

95. Atlantic voluntarily chose Wyoming County as its preferred. forum, actively attempted. to 

extract monies from the consumer Defendant, participated in class action discovery, filed briefs 

arguing its positions, and wasted public judicial resources for nearly a year. 

96. The repeated and voluntarily actions of Atlantic unequivocally constitute waiver because, 

according to the WVSCA, "(v]oluntary choice is of the very essence of waiver." See Hoffman, 

57S.E.2d at 735. 

97. Atlantic's delay in attempting to enforce the alleged arbitration agreement also constitutes 

waiver. In order to safeguard a right to arbitration, a party must "do all it could reasonably have been 

expected to do to make the earliest feasible detennination of whether to proceed judicially or by 

arbitration." Cabinetree o/Wisc., Inc. v. Kra/tmaid Cabinetry, Inc., 50 F.3d 388,391 (7th Cir. 1995). 

For that reason, a party acts inconsistently with its right to arbitrate if it delays in moving to compel 

arbitration. 

98. In Barden & Robeson, the WVSCA held that the defendant waived its right to arbitration by 

standing silent for a pe~od of less than two months. In that case, a church and a builder entered a 

contract to construct an addition. 539 S.E.2d at 108. The contract provided that the parties would 

arbitrate disputes arising out of the contract. ld. After the work was completed, the church asserted 

that certain aspects of the construction did not meet contract specifications, and filed a suit in circuit 

court on April 7,1999. Id. The defendant failed to respond in any way, and on June 1,1999 -less 

than two months later - the church obtained a default judgment. Id. The defendant subsequently 

moved to set aside the judgment, asserting for the first time its contractual right to arbitrate. ld. When 
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the circuit court refused to set aside the judgment, the defendant sought a writ from the Supreme Court. 

Id at 109. The WVSCA denied the writ, holding that as a result of the two-month delay and default 

alone, the defendant had "waived its right to assert arbitration as an affirmative defense" - despite the 

fact that the defendant had not actively participated in the litigation as is the case in the matter at hand. 

Id. at 111. 

99. Atlantic filed an Answer in this matter and did not mention a defense involving arbitration. 

100. Mr. Stacy's counterclaim included the title Class Action Counterclaim. 

101. Atlantic had clear notice that Mr. Stacy sought to bring this matter as a class action, yet it chose 

to defend those claims in state court without raising arbitration. 

102. Atlantic, for eight months, knew that Mr. Stacy sought class action status and chose to oppose 

Mr. Stacy in state court rather than invoking arbitration. 

103. An arbitration agreement is no different than any other contract, and is subject to normal 

contract rules. While this principle is frequently invoked to support the enforcement of an agreement to 

arbitrate, it also means that, as with any other contract right, a party can waive its right to arbitrate by 

acting inconsistently with that right. See State ex rei. Barden & Robeson Corp. v. Hill. 208 W.Va. 163, 

168,539 S.E.2d 106, 111 (2000) (citing Earl T. Browder. Inc. v. Cnty. Court o/Webster Cnty., 143 

W.Va. 406, 412, 102 S.E.2d 425, 430 (1958) (holding that defendant's neglect or refusal to arbitrate 

dispute constituted waiver of right to require arbitration)). 

104. A multitude ofcourts throughout the country have already reviewed this question and it is clear 

how Atlantic's litigation conduct waived any right it ever held to invoke arbitration. See Louisiana 

Stadium & Exposition Dist. v. Merrill Lynch, Piece, Fenner & Smith, Inc., 626 F.3d 156, 160 (2d Cir. 

2010) ("[B]y filing its lawsuit and litigating it at length, LSED acted inconsistently with its contractual 

right to arbitration."); Nicholas v. KBR, Inc., 565 F.3d 904, 908 (5 th Cir. 2009) ("[T]he decision to file 
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suit typically indicates a 'disinclination' to arbitrate ... [T]he act ofplaintiff filing suit without asserting 

an arbitration clause constitutes substantial invocation of the judicial process ... "). 

105. Atlantic filed its lawsuit and never indicated any desire to have its dispute with Mr. Stacy 


referred to arbitration. Eight months after participating in a class action lawsuit, Atlantic suddenly 


decided it would be better to extract itself from this Court. 


I06. Atlantic knew there was some risk it was waiving arbitration when it filed this case in 


Wyoming County and participated in a class action for eight months. Atlantic consistently waived its 


rights to invoke an arbitration clause and the case should proceed in Atlantic's initial and first choice 


forum: Wyoming County. 


107. Mr. Stacy has pursued his class action claims for over eight months without Atlantic ever 


mentioning or invoking arbitration. 


108. Mr. Stacy filed extensive discovery and spent time and resources meeting and conferring with 


Atlantic over discovery deficiencies. 


109. Mr. Stacy briefed, argued, and won a motion to compel further discovery responses regarding 


discovery from Atlantic. 


IlO. After allowing Mr. Stacy to devote significant time and resources to seeking class discovery, 


Atlantic, upon losing a motion to compel and being forced to provide additional discovery responses, 


changed its tactics and attempted to invoke arbitration. 


Ill. Mr. Stacy would be substantially prejudiced by Atlantic's aggressive defense of the class action 


in state court only to see that time, effort, and expense be for naught upon a referral to arbitration. 


112. Atlantic knew that Mr. Stacy sought to bring a class action claim since January 2016, knew that 


Mr. Stacy sought to discover information relating to his class action claims, sought discovery from Mr. 


Stacy regarding his damages and claims, without ever invoking arbitration. 
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113. Despite the clear prejudice that would result, there is no requirement ofprejudice or detrimental 

reliance by the party asserting waiver. Syl. Pt. 2, Citibank, NA. v. Perry, No. 15-1121, 2016 WL 

6677944, at *1 (W. Va. Nov. 10,2016). 

114. This matter is distinguishable from Perry, in that Atlantic is not the original creditor and cannot 

prove the existence of the arbitration agreement; Atlantic litigated extensively for eight months, 

whereas Citibank moved to compel arbitration immediately upon receiving a class action counterclaim; 

Citibank's arbitration clause contained a provision that at any time until a trial was begun or judgment 

entered. whereas Atlantic's purported right does not give that much leeway; Citibank only took action 

in the state court case after it moved for arbitration, whereas Atlantic participated extensively in 

discovery and motions practice before attempting to invoke arbitration. 

Strategic In,'ocation of Arbitration Rights is Highlv Disfavored and Arbitration Should Not Be 
Used as a "Backup Plan" to Avoid Liabilitv 

115. As even Atlantic has recognized, the primary virtue of arbitration is supposed to be efficiency. 

Accurding to the United States Supreme Court, "Congress' clear intent, in the [FAA], [was] to move 

the parties in an arbitrable dispute out of court and into arbitration as qUlckJy and easily as possible." 

Moses R Cone Mem'[ Hasp. v. Mercury Canst. Corp., 460 U.S. 1,22 (1983). 

116. Atlantic's position in this case - that a party can affinnatively indicate its desire to litigate in 

state court, engage in dilatory tactics, aggressively pursue claims, litigate class claims for eight months, 

and then strategically invoke arbitration, flies in the face of efficiency. 

117. The only motivation for Atlantic's shift in strategy is clear: Atlantic finds Wyoming County 

Courts perfectly suitable to sue hundreds of pro se conswners, but Atlantic strategically moves for 

arbitration when the Court ordered class action discovery. 

118. For good reason, courts have rejected tardy motions to compel arbitration that reflect nothing 

more than a party's shift to "the arbitration option as a backup plan." See, e.g., Me Asset Recovery. 
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LLC v. Castex Energy, Inc., 613 F.3d 584, 590 (5th Cir. 2010). To hold otherwise would only 

encourage inefficient and unfair litigation tactics. 

119. Looking to Kentucky, one finds KenAmerican Resources Inc. v. Potter Grandchildren, LLC. 

KenAmerican Res., Inc. 916 F. Supp 2d 799. In the KenAmerican decision the Kentucky federal court 

found that: 

There can be no question that KenAmerican's decision to file suit against Potter in 
Fayette Circuit Court flies in the face of the arbitration agreement provision. 
KenAmerican chose the forum for its dispute. Only when Potter removed the case to 
federal court and filed a dispositive motion did KenArnerican choose to reverse course 
and try to enforce the arbitration provision. KenAmerican's timing smacks of forum 
shopping. Nonetheless, filing this action in the Fayette Circuit Court was a clear and 
irrefutable renouncement of the arbitration provision. 

Id at 801 (emphasis supplied). Maryland Courts have made similar findings. See Barbagallo, 2012 

WL 6478956 at *3-4. 

120. The goal of efficiency described in Moses emphasizes the need to enforce established equity 

and waiver rules, which are perfectly consisLent with the Federal Arbitration Act. 

121. In considering whether Atlantic's actions amounted to a waiver of its right to arbitrate, this 

Court notes that the application of waiver principles is consistent with the very policy supporting 

arbitration in the first place: Quickly resolving disputes. 

122. Atlantic's strategic. invocation of arbitration is highly disfavored and provides additional 

support for the denial ofAtlantic's motion to compel arbitration. 

WHEREFORE, the Court ORDERS that Plaintiff Atlantic's Motion to Compel Arbitration is 

DENIED due to Atlantic's failure to prove the existence of a valid arbitration agreement; alternatively, 

the Court DENIES the motion based upon Atlantic's failure to prove that it has the contractual 

authority to enforce such an agreement; the unconscionability of the agreement; andlor due to 

Atlantic's waiver of its right to invoke arbitration. 
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The objections and exceptions of any aggrieved party are noted and preserved. 

The clerk is directed to mail a copy of this order to counsel of record at the address shown by 

the pleadings. 

ENTERED this ~ay	of ~~ • , 2017. 


/I~~
~a 

.-

Copy provided to; ( / ../;.. 'Prepared By: 	 , .. ./j ~ ,. ., - _..... At_. _.L ',. ' . .[.( ..£ .... 
.. ......-.~-" 

Ashley W. French, Esq. (WVSB #9060) 
Matthew L. Ward, Esq. (WVSB #11903) 
DINSMORE & SHOHL, LLP 
707 Virginia Street East, Suite 1300 
Charleston, WV 25301 
(304) 357-9992 

Counselfor Atlantic Finance 

Ralph C. Young, Esq. (WVSB #4176) 

Steven R. Broadwater, Jr .. Esq. (WVSB #11355) 

Jed Nolan, Esq. (WVSB #) 0833) 

HAMILTON, BURGESS, YOUNG & POLLARD, PLLC 

P. O. Box 959 
Fayetteville, WV 25840 
304-574-2727 

Counsel for West Virginia Plaintijft 
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·.~/ NOTED DOCKET 
DATI:: (, -/~-11 

DAVID "BUGS· STO 
CLERK CIRCUrr eOUAT 

• ~ WYOMING. COUNT)' . 
IN THE CIRCUIT COURT OF WYOMING COUNTY, WEST VIRGINIA .. . 

ATLANTIC CREDIT & FINANCE 
SPECIAL FINANCE UNIT, LLC, 
Assignee of SYNCHRONY BANK 

Plaintiff/Counterclaim Defendant, 
v. CIV1L ACTION NO.: 16-C-21 

(Judge Warren R McGraw) 
COURTNEY R. STACY, individually and 
on bebalf of all others similarly situated, 

Defendant/Counterclaim PlaintitT(s). 

ORDER DENYING DEBT PUCHASER'S MOTION TO RECONSIDER 
ORDER DENYING MOTION TO COMPEL ARBITRATION 

On the 17 th day ofMay, 2017, came the Court to hear arguments on Plaintiff Atlantic Credit 

& Finance Special Finance Unit, LLC's ("Atlantic") Motion to Reconsider this Court's Order 

Denying Atlantic Credit & Finance's Motion to Compel Arbitration in this matter. After 

reviewing the briefs and exhibits attached thereto, hearing argument of counsel, and examining the 

evidence presented at the hearing, this Court hereby DENIES Atlantic's Motion to Reconsider its 

prior order and incorporates the March 6, 2017 Order by reference. In addition, the Court makes 

the following findings offact and conclusions oflaw. 

PROCEDURAL BACKGROUND 

1. Atlantic chose the forum of Wyoming County, West Virginia, when it filed this 

lawsuit on December 20,2015. 

2. Atlantic routinely pursues its debt lawsuits in West Virginia Courts and specifically 

chose this County for its dispute with Mr. Stacy. Mr. Stacy's entire counterclaim is based upon his 

challenge to Atlantic's lawsuit collection policy whereby it seeks default judgments relying on 



misleading affidavits and failing to comply with statutory pleading requirements. (Class 

Counterclaim, Initial Paragraph] 

3. Mr. Stacy promptly filed an Answer and Class Counterclaim on January 15,2016. 

4. Atlantic did not assert its right to arbitration to its Answer to Mr. Stacy's 

counterclaim, which was filed on February 4. 2016. By February 4, 2016, Atlantic was on notice 

that Mr. Stacy was pursuing a class action counterclaim, yet Atlantic did not assert any rights or 

defenses relating to arbitration. 

S. Atlantic responded to discovery from Mr. Stacy on April 13, 2016 without ever 

raising any defense or objection on the basis of arbitration. 

6. Atlantic served discovery on Mr. Stacy on June 30, 2016 seeking the identification 

of Mr. Stacy's trial witnesses, experts, damages. and exhibits, all in furtherance of this state court 

action. Atlantic never inquired about arbitration or Mr. Stacy's purported original contract. 

7. Mr. Stacy moved to compel Atlantic to respond more fully to his discovery requests 

regarding his class action claims. Atlantic opposed Mr. Stacy's Motion to Compel Class 

Discovery responses by filing a response brief on July 8, 2016. 

8. Atlantic did not oppose any issue on the grounds that this matter should have been 

referred to arbitration. 

9. Atlantic subsequently supplemented its discovery responses on August 10, 20]6. 

This Court held a hearing on Mr. Stacy's Motion to Compel Class Discovery on August 24, 2016, 

wherein Atlantic was ordered to respond fully to Plaintiff's discovery. At this hearing, Atlantic 

substituted its counsel. 
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10. It was after the Court ordered Atlantic to provide full and complete responses to Mr. 

Stacy's class action discovery that Atlantic chose a new strategy: Atlantic filed its motion to 

compel arbitration. 

11. Atlantic initiated, aggressively defended against class action claims, and sought its 

own discovery in this litigation over an eight month period of time while the class action claims 

were pending. 

12. After Atlantic was ordered to provide discovery regarding Mr. Stacy's class action 

discovery, Atlantic finally decided to seek to compel arbitration. 

13. After briefing and argument of counsel at a hearing on Atlantic's Motion to Compel 

Arbitration, the Court entered an Order denying Arbitration on March 6, 2017. 

14. Atlantic filed this motion to reconsider the Court's Order under Rule 59(e) of the 

West Virginia Rules of Civil Procedure, seeking to relitigate issues that the Court had fully 

considered and rejected. 

STANDARD OF REVIEW 

Rule 59(e) allows a party to move to alter or amend a judgment if filed not later than 10 

days after entry of the judgment. A motion to alter or amend a judgment should only be granted 

where: (i) there is an intervening change in controlling law; (2) new evidence not previously 

available comes to light; (3) it becomes necessary to remedy a clear error of law or (4) to prevent 

obvious injustice. Syl. Pt. 2, Hinerman v. Rodriquez, 736 S.E.2d 351 (2012). 

DISCUSSION 

In its Rule 59(e) motion, Atlantic does not allege any intervening change in controlling law, 

new evidence not previously available, a clear elTor of law, or any grounds to prevent an obvious 
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injustice. Instead, Atlantic reargues its Motion to Compel Arbitration, which was fully briefed and 

argued. Specifically, Atlantic seeks the Court to reverse itself on the issue of whether a contract 

was fonned. Arbitration is a matter of contract, and a party cannot be required to arbitrate a 

dispute that it has not agreed to arbitrate. State ex ref. V-Haul Co. of W Virginia v. Zakaib, 232 

W. Va. 432, 752 S.E.2d 586,593 (2013). "Under the Federal Arbitration Act, 9 U.S.C. § 2, parties 

are only bound to arbitrate those issues that by clear and unmistakable writing they have agreed to 

arbitrate. An agreement to arbitrate will not be extended by construction or implication." Syl. pt. 

10, Brown v. Genesis Healthcare Corp., 228 W.Va. 646, 724 S.E.2d 250 (2011) ("Brown I "), 

ovenuled on other grounds by Marmet Health Care Ctr., Inc. v. Brown, 132 S.Ct. 1201, 182 

L.Ed.2d 42 (2012) (per curiam). 

At the May 17, 2017 hearing, the Court admitted into evidence Exhibit 1, which Atlantic 

had titled "Application by Courtney R. Stacy for Care Credit Account." Atlantic continues to 

contend that this document proves that a contract was entered. However, this document does not 

contain any signatures, either electronic or written, nor does it have any indicia of questions and 

answers that are inherent in an application. Importantly, the document is dated for March 30, 

2014. Atlantic alleges that the past due charges were incurred on February 11, 2014 and March 

10,2014 - both of which occurred before the document was created or approved. This document 

cannot possibly be a credit application because the alleged charges were incurred before the 

"application" was even created. This Court takes Judicial Notice that the document was not a 

credit application. 

Atlantic further failed to prove that Defendant received the tenns and conditions of the 

alleged agreement. Atlantic provided an affidavit from a "Litigation Analyst" of the alleged 
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original creditor, Synchrony Bank. This analyst had no personal knowledge of whether Stacy was 

ever mailed the alleged terms and conditions nor did Atlantic ever introduce into evidence a copy 

of the credit card or credit card agreement allegedly mailed. Rather, the affiant proffers that 

"Synchrony's records indicate that the Care Credit plastic card was mailed ... Enclosed in the 

mailing of the credit card was a copy of the effective credit card agreement that governed the 

account." However, this analyst does not provide Synchrony's records or any other documentary 

evidence to show that (1) the mailing occurred as proffered or (2) that the mailing included the 

alleged terms and conditions. Atlantic bears the burden of proving the existence of the contract. 

Atlantic has failed to prove the existence of a contract. 

Atlantic further argues that the Court failed to address its argument that Utah law applies 

rather than West Virginia law. Because Atlantic failed at its threshold requirement to prove the 

existence of a valid contract to arbitrate, the Court does not reach the issue of a choice of law 

provision in a contract that does not exist. I 

Even if Atlantic proved an arbitration agreement existed, the Court finds that Atlantic 

waived any right it may have had to arbitrate.2 Atlantic has litigated its dispute with Mr. Stacy and 

waited nearly a year to allege a purported arbitration provision exists. The enforcem~nt of an 

I Atlantic argues that this Court erred in its alternative finding that the alleged arbitration provision was 
unconscionable. AtJantic specifically argues that the Court's citation to Arnold v. United Companies Lending 
Corp., 204 W. Va. 229,51] S.E.2d 854 (1998) was error because Arnold was overruled by Dan Ryan Builders, 
Inc. v. Nelson, 230 W. Va. 281, 737 S.E.2d 550 (2012). However, Atlantic misreads the Court's order. The 
Court cites to Arnold as an example of a factor that a court can look to when reviewing a contract provision for 
unconscionability. This Court in no way relies solely on Arnold to find unconscionability; rather, the Court 
found that the contractual provision preserving the lender's right to trial by jury while requiring a debtor to 
waive such a right is a factor weighing in favor of finding unconscionability. See'~ 73-89 for full discussion of 
all factors this Court considered in its Order regarding unconscionability. 

2 Atlantic's sudden disfavor for the West Virginia court system is striking considering how it has sued 
approximately six hundred (600) West Virginia consumers without ever seeking arbitration. Atlantic's 
Supplemental Discovery Responses, Bates Labeled 000175-000199. (October 4, 2016). 
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arbitration clause is purely a matter of contract and thus, as with any contract right, an arbitration 

requirement may be waived through the conduct of the parties. As demonstrated by its decision to 

sue Mr. Stacy and participate in a class action lawsuit before this Court for eight (8) months, 

Atlantic waived its right to enforce the alleged contractual arbitration agreement. Atlantic 

voluntarily chose Wyoming County as its preferred forum, actively attempted to extract monies 

from the consumer Defendant, participated in class action discovery, filed briefs arguing its 

positions, and wasted public judicial resources for nearly a year. Atlantic's delay 'in attempting to 

enforce the alleged arbitration agreement also constitutes waiver. In order to safeguard a right to 

arbitration, a party must "do all it could reasonably have been expected to do to make the earliest 

feasible detennination ofwhether to proceed judicially or by arbitration." Cabinetree o!Wisc., Inc. 

v. Kraflmaid Cabinetry, Inc., 50 F.3d 388, 391 (7th Cir. 1995). For that reason, a party acts 

inconsistently with its right to arbitrate if it delays in moving to compel arbitration. After allowing 

Mr. Stacy to devote significant time and resources to seeking class discovery, Atlantic, upon losing 

a motion to compel and being forced to provide class action discovery responses, changed its 

strategy and attempted to invoke arbitration. Mr. Stacy would be substantially prejudiced by 

Atlantic's aggressive defense of the class action in state court only to see that time, effort, and 

expense be for naught upon a referral to arbitration. 

WHEREFORE, the Court ORDERS that Plaintiff Atlantic's Motion to Reconsider the 

Order Denying Atlantic Credit & Finance's Motion to Compel Arbitration is DENIED due to 

Atlantic's failure satisfy any of the factors of West Virginia Rule of Civil Procedure 59(e) and 

Atlantic's failure to provide any new evidence proving the existence of an arbitration agreement. 
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· .. 

The Court further incorporates its prior order of March 6, 2017 by reference. The Court further 

ORDERS that all parties are saved their exceptions and objections to the rulings herein. 

The objections and exceptions of any aggrieved party are noted and preserved. 

The clerk is directed to mail a copy of this order to counsel of record at the address shown 

by the pleadings. 

ENTERED this ~ day of _.,M.Bft.lL-_____• 2017. 

Prepared By: 

(R~N.~'j~ 
Troy N. Giatras, Esq. (WVSB #5602) 
Matthew Stonestreet, Esq. (WVSB #11398) 
11IE GIATRAS LAW FIRM, PLLC 
118 Capitol Street, Suite 400 
Charleston, WV 25301 
(304) 343-2900 

Ralph C. Young, Esq. (WVSB 114 I76) 

Steven R. Broadwater, Jr., Esq. (WVSB #11355) 

Jed Nolan, Esq. (WVSB #10833) 

HAMILTON, BURGESS, YOUNG & POLLARD, PLLC 

P. O. Box 959 
Fayetteville, WV 25840 
304-574-2727 

Counsel for West Virginia Plaintiffs 

A TRUE COPY. ATTEST. ':;.;,.~ ...:~. 
DAVID "BUGS" ~~':':.:\" ..~: CU:!=lI'~ 

This Ih6 JUN:,.) J 2017 
Copy provid«\if..-.:--=:2 . £.;li;;~ 

Deputy. 

Ashley W. French, Esq. (WVSB #9060) 
Matthew L. Ward, Esq. (WVSB #11903) 
DINSMORE & SHOHL, LLP 
707 Virginia Street East, Suite 1300 
Charleston, WV 25301 
(304) 357-9992 

Counselfor Atlantic Finance 
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