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ASSIGNMENT OF ERROR 


The Petitioner raises one assignment of error: 

The trial court erred in [not] granting Appellant relief pursuant to the clear and 
unambiguous mandate of West Virginia Code, § 62-12-10(2). 

STATEMENT OF THE CASE 

The grand jury of Cabell County returned an indictment against the Petitioner and a co

defendant. A.R. 1-4. The indictment charged the Petitioner with twelve felony counts: six counts 

(Counts 1 through 6) of Child Abuse Creating a Risk of Injury by providing heroin to her sixteen 

year old daughter, K.W., and allowing her to ingest it and six counts (Counts 7 through 12) of 

Delivery ofa Controlled Substance by providing the heroin to K.W. A.R. 1-3. The Petitioner pled 

guilty to Counts I and VII of the indictment. A.R. 5.1 

lCount I of the indictment charged: 

That on or before the 1st day of June, 2015 and the 31st day of December, 2015, in the 
County of Cabell, State of West Virginia, MICHELLE ANN KITCHEN committed the 
offense of "CHILD ABUSE CREATING A RISK OF INJURY" by unlawfully and 
feloniously abusing the minor child, KW., DOB: ..., then 16 years, to wit: by providing 
heroin, a Schedule I controlled substance, and by allowing KW. to ingest the heroin, and 
by the abuse creates a substantial risk of death or serious bodily injury to KW., when the 
said Michelle Ann Kitchen, was the parent, guardian: or custodian of K.W., against the 
peace and dignity of the State. 

A.R. 1. Count VII of the indictment provided: 

That on or between the 1st day of June, 2015 and the 21st day of December, 2015, in the 
County of Cabell, State of West Virginia, MICHELLE ANN KITCHEN committed the 
offense of "DELIVERY OF A CONTROLLED SUBSTANCE" by unlawfully, 
feloniously, knowingly and intentionally delivering a narcotic controlled substance, to-wit: 
heroin a Schedule I controlled substance, to K.W., a minor child, against the peace and 
dignity ofthe State. 

A.R. 2. 




The Petitioner was sentenced to a period of one to five years on Count I of the indictment 

and a period of one to fifteen years on Count VII of the indictment. See A.R. 16; A.R. 19 at 4.2 

The circuit court suspended the sentence and imposed three years of probation with ten years of 

extended supervision. See A.R. 12. The terms of probation required, inter alia, that the Petitioner 

pay certain fees and that she not have, use, or buy any drugs without a doctor's prescription, or be 

around anyone illegally using or selling drugs, or be at any place where controlled substances are 

illegally kept, used, sold, or distributed. See A.R. 13. 

A probation revocation petition was filed alleging the Petitioner violated seven terms of 

her probation. A.R. 12-15. Specifically, the probation revocation petition alleged that the 

Petitioner: (1) failed to pay her $5.00 monthly supervision fee for at least three months; (2) failed 

to pay her $5.00 monthly community corrections fee for three months; (3) failed to pay her $10.00 

per month cost ofprosecution fee for at least four months; (4) failed to truthfully answer questions 

posed to her by her probation officer in that she falsely reported on her monthly report form that 

she had abstained from using controlled, non-prescription substances when she tested positive for 

morphine on a drug screen administered on May 9,2017; (5) admitted to using heroin on or about 

May 7, 2017; (6) failed to pay for six ofher drug tests; and, (7) failed to attend outpatient individual 

therapy as suggested by her Prestera Center Treatment Team. A.R. 12-14. 

At the probation revocation hearing, the Petitioner admitted to the violations. Resp't Ex. 

19 at 4. Specifically the Petitioner admitted that she failed to pay the requisite fines, A.R. 19 at 5, 

2The Petitioner listed the probation revocation transcripts as page 19 of the Appendix Record but 
does not then individually number the transcript. The Respondent will cite the probation revocation 
hearing transcript as "A.R. 19 at _" with the blank representing the page as it is originally 
numbered in the revocation transcript. 
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and she also admitted to using heroin. AR. 19 at 5, 7. Accordingly, the circuit court found the 

Petitioner violated the terms of her probation. AR. 19 at 8. 

The Petitioner's counsel then argued to the circuit court that "I think the issue here today, 

Judge, really isn't so much the revocation as it is the disposition. I think the mandatory language 

of [West Virginia Code §] 62-12-10-2 mandates that she get relief under the statute which would 

be a 60 day jail sentence." AR. 19 at 8.3 The Petitioner's counsel continued, "[n]one of the 

violations in the petition disqualify her for relief under 62-12-10. I mean, there must have been a 

reason, that the legislature drafted the statute the way they did, Judge, to carve out an exception 

for traffic offenses and simple possession." AR. 19 at 8-9. The following exchange occurred: 

THE COURT: Let me stop you there. You consider this simple possession? 

MR. NAVY: I do. 

THE COURT: You don't consider this a new crime, the fact that she's obtained 
heroin and used it? 

MR. NAVY: It is a new crime but it's a crime of simple possession, that would be 

my position, Judge. 


THE COURT: Okay. 


AR. 19 at 8-9. 

The Court then asked the Petitioner's counsel, "Do you think being under the influence of 

heroin presents a danger to the public?" AR. 19 at 9, to which the Petitioner's counsel was forced 

to concede, "It may, yes, sure." AR. 19 at 9-10. The circuit court then inquired, "[w]ould that not 

then fit under C where it says violates a special condition of probation, which I think not using 

drugs would be designated either to protect the public or a victim?" A.R. 19 at 10. The Petitioner's 

counsel then argued: 

3The text of West Virginia Code § 62-12-10 is located in the argument section of this brief. 
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I think a special condition means a special condition that is peculiar to this case, 
something that is carved out specifically for this particular probationer, and I just 
don't think that's the case. I mean, I think you may be able to stretch it into that, 
but I don't think the plain reading of the violations you can get there with that I 
think special condition meant special condition, something that the probation 
department carved out specifically for this person and this person's situation, and I 
didn't see that at all in terms and conditions. Now, it may be a loophole, but I think 
it is what it is. 

A.R. 19 at 10. The State responded: 

It's not just the betrayal oftrust to this Court, it's the betrayal of trust we all 
placed in her when we allowed her children to be returned to her. And she's just 
told you that her daughter was present at the event in April. Her children were both 
in the house, they were aware that she and her new husband were locking 
themselves in the bathroom. This is not a onetime event, in my opinion, and even 
if it is it's an ultimate betrayal of the trust these children put in their mother and the 
trust this court put in this woman. 

A.R. 19 at 12. 

The circuit court rejected the Petitioner's claim that the matter presented a claim of simple 

possession, finding "that her use of heroin does create a danger to the public and to her children 

and others, and that is a serious violation of the tenns and conditions of her probation, and at this 

time I'm going to impose the original sentence on her." A.R. 19 at 13. The circuit court entered a 

final probation revocation order June 8, 2017 imposing the original sentence on the Petitioner. 

A.R. 16-17. This appeal followed. 

SUMMARY OF ARGUMENT 

West Virginia Code § 62-12-10 provides that if a person is on probation and violates the 

tenns of his or her probation for the first time, the circuit court can only impose a sixty day jail 

sentence unless the court also finds that reasonable cause to believe the probationer, inter alia, 

engaged in new criminal conduct (other than a minor traffic violation or simple possession of a 

controlled substance), or violated a special condition of probation designed either to protect the 

public ora victim. The circuit court in this case found that the Petitioner's illegal use ofa controlled 
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substance constituted new, serious criminal conduct beyond simple possession and that the 

Petitioner's use of heroin violated a special term of probation, that the Petitioner not have drugs. 

The circuit court correctly rule that the Petitioner's illegal use of a controlled substance was 

something more than simple possession because it hazarded the health and well-being of the 

Petitioner's children, one of whom was the victim of the Petitioner's original crimes. The 

prohibition on the use of illegal drugs was, under the facts ofthis case, more than simple possession 

and constituted a special term of probation to protect K.W., the Petitioner's daughter to whom the 

Petitioner admitted giving heroin. As such, the circuit court did not err in revoking probation and 

.. ,
nnposmg sentence. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The State agrees with the Petitioner that oral argument is unnecessary in this case. This 

case is suitable for memorandum decision. 

ARGUMENT 

This Court has observed that "[w]e apply a three-pronged standard of review in reviewing 

probation revocation decisions: 'We review the decision on the probation revocation motion under 

an abuse of discretion standard; the underlying facts are reviewed under a clearly erroneous 

standard; and questions of law and interpretations of statutes and rules are subject to a de novo 

revi<?w.'" State v. Pierce, No. 16-1034, 2017 W. Va. LEXIS 813, at *4 (Oct. 23, 2007) 

(memorandum decision) (quoting Syl. Pt. 1, in part, State v. Duke, 200 W.Va. 356,489 S.E.2d 738 

(1997». 

At issue in this case are the provisions of West Virginia Code § 62-12-10, which provides: 

(a) If at any time during the period of probation there shall be reasonable cause to 
believe that the probationer has violated any of the conditions of his or her 
probation, the probation officer may arrest him or her with or without an order or 
warrant, or the court which placed him or her on probation, or the judge thereof in 
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vacation, may issue an order for his or her arrest, whereupon he or she shall be 
brought before the court, or the judge thereof in vacation, for a prompt and 
summary hearing. 

(1) If the court or judge fInds reasonable cause exists to believe that the 
probationer: 

(A) Absconded supervision; 

(B) Engaged in new criminal conduct other than a minor traffic 
violation or simple possession of a controlled substance; or 

(C) Violated a special condition of probation designed either to 
protect the public or a victim; the court or judge may revoke the 
suspension of imposition or execution of sentence, impose sentence 
if none has been imposed and order that sentence be executed. 

(2) If the judge finds that reasonable cause exists to believe that the 
probationer violated any condition of supervision other than the conditions of 
probation set forth in subdivision (1) of this subsection then, for the fIrst violation, 
the judge shall impose a period of confmement up to sixty days or, for the second 
violation, a period of confInement up to one hundred twenty days. For the third 
violation, the judge may revoke the suspension of imposition or execution of 
sentence, impose sentence if none has been imposed and order that sentence be 
executed, with credit for time spent in confInement under this section. 

(3) In computing the period for which the offender is to be confIned, the 
time between his or her release on probation and his or her arrest may not be taken 
to be any part of the term of his or her sentence. 

(b) A probationer confined for a first or second violation pursuant to subdivision 
(2), subsection (a) of this section may be confIned injail, and the costs of confIning 
felony probationers shall be paid out of funds appropriated for the Division of 
Corrections. Whenever the court orders the incarceration of a probationer pursuant 
to the provisions of subdivision (2), subsection (a) of this section, a circuit clerk 
shall provide a copy of the order of confInement within five days to the 
Commissioner of Corrections. 

(c) If, despite a violation of the conditions ofprobation, the court or judge is ofthe 
opinion that the interests ofjustice do not require that the probationer serve his or 
her sentence or a period of confInement, the judge may, except when the violation 
was the commission of a felony, again release him or her on probation: Provided, 
That a judge may otherwise depart from the sentence limitations set forth in 
subdivision (2), subsection (a) ofthis section upon making specific written fmdings 
of fact supporting the basis for the departure. 
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"As with any matter involving the interpretation and application of statutes, we first must 

determine the Legislature's intent in promulgating the statutory law at issue[,]" State ex reI. Tucker 

County Solid Waste Auth. v. W. Va. Div. ofLabor, 222 W. Va. 588, 595, 668 S.E.2d 217, 224 

(2008), because "'[t]he primary object in construing a statute is to ascertain and give effect to the 

intent of the Legislature.'" Id., 668 S.E.2d at 224 (quoting Syl. Pt. 1, Smith v. State Work. Comp. 

Comm'r, 159 W. Va. 108,219 S.E.2d 361 (1975». Legislative intent is generally gleaned from the 

statute's language so that, "[o]rdinarily, when this Court interprets an act of the Legislature, [it] 

givers] the statutory language effect when its meaning is plain." Am. Tower Corp. v. Common 

Council, 210 W. Va. 345, 349, 557 S.E.2d 752, 756 (2001). Here, the language of the statute 

supports the circuit court's determination to revoke probation and impose sentence, because the 

purpose of the statute is to protect the public and the victim of the Petitioner's offenses, to wit, 

K.W., her sixteen year old daughteL 

In this case, the circuit court correctly found that the Petitioner's illegal drug use was a 

violation of a special condition of probation designed to protect the public or a victim in light of 

the facts of this case. The Petitioner was prohibited from using illegal drugs as a condition of her 

probation, yet she admitted to using heroin. A.R. 19 at 5, 7. As the circuit court specifically 

concluded from the bench, "I find that [the Petitioner'S] use of heroin does create a danger to the 

public[.]"). A.R 19 at 13,4 a finding in line with other jurisdictions that have recognized heroin's 

inherent dangers. Minn. Fire & Cas. Co. v. Greenfield, 805 A.2d 622, 630 (Pa. Super. Ct. 2002) 

("Other jurisdictions recognize the inherent danger of heroin."), aff'd on other grounds, 855 A.2d 

4The Petitioner's trial counsel admitted being under the influence ofheroin presents a danger to the public. 
A.R. 19 at 9-10 ("THE COURT: Do you think being under the influence of heroin presents a danger to the 
public? MR. NAVY: It may, yes, sure."). Such a concession was well taken for "in this day and age, 
everyone realizes the dangers of heroin use." Minn. Fire & Cas. Co. v. Greenfield, 805 A.2d 622, 624 (pa. 
Super. Ct. 2002), aff'd on other grounds, 855 A.2d 854 (Pa. 2004). 
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854 (pa. 2004). See, e.g., State v. Williams, 224 So. 3d 1194, 1198 (La. Ct. App. 2017) ("It is 

difficult to overstate the serious nature of any crime involving heroin given the danger the 

substance presently poses to public health."); Commonwealth v. Perry, 607 N~E.2d 434, 436 

(Mass. Ct. App. 1993) (noting the "inherently dangerous nature of heroin"). "The current heroin 

and opioid epidemic is carving a path of pain and suffering that cuts across race, socioeconomic 

status, and age and afflicts everyone in our community." United States v. Wilmore, 2: 16-cr-00177, 

2017 U.S. Dist. LEXIS 166928, at *21 (S. D. W. Va. Oct. 10, 2017)~ In short, "[t]he heroin and 

opioid epidemic is one of the great public health problems of our time." United States v. Walker, 

Case No. 2:17-cr-00010, 2017 U.S. Dist. LEXIS 98233, at *11 (S. D. W. Va. June 26,2017). The 

circuit court did not err in fmding the Petitioner's consumption of heroin amounted to more than 

"simple possession" and in fmding that it posed a danger to the public. 

Moreover, the victim of the underlying crime in the Petitioner's case was the Petitioner's 

sixteen year old daughter K.W, to whom the Petitioner provided heroin allowing K.W. to ingest 

it. A.R. 1. The Petitioner's misconduct in giving her daughter heroin constituted a direct and 

immediate threat to K.W.'s health and safety. See, e.g., People v. Almodovar, 235 Cal. Rptr. 616, 

623 (Ct. App. 1987) ("the recipients of heroin are endangered by its use"). The circuit court made 

a specific finding from the bench that the Petitioner's use ofheroin created a danger to her children. 

A.R. 19 at 13 ("THE COURT: I find that her use of heroin does create a danger ... to her 

children[.]"). Thus, aside from the Petitioner's inability to care for her children while under the 

influence of the heroin, the Petitioner's mere possession of heroin posed the risk that K.W. might 

again be able to gain access to the heroin that the Petitioner was using thus creating even further 

danger to K.W. In light ofthe facts of this case, the prohibition against drug use was a special term 
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of probation and the Petitioner's failure to abide by it warranted immediate execution of sentence 

when she violated it. 

The order of the circuit court revoking probation and imposing execution of sentence 

should be affirmed. 5 

CONCLUSION 

For the foregoing reasons, the decision of the Circuit Court of Cabell County should be 

affirmed. 

Respectfully submitted, 

State of West Virginia, 
By counsel, 

Ice of the Attorney General 
812 Quarrier Street, 6th Floor 
Charleston, WV 25301 
(304) 558-5830 
Scott.E.J ohnson@wvago.gov 

SThe Petitioner also asserts that 

West Virginia Code 62-12-10(2) mandates ... that the Circuit Court incarcerate a probation 
violator for the period oftime outlined in the statute for any violations that are listed in, or 
exceptions to § 62-12-1 O( 1). The only exception to this mandate is if "the Circuit Judge 
makes written findings of fact supporting the basis for departure from the statute", and 
there were no such findings made by the Court in this case. 

Pet'r Br. at 11-12. It is not clear what the Petitioner is arguing. The only time West Virginia Code § 61-12
10 requires written findings is under subsection ( c). But that subsection is inapplicable to this case because 
that subsection applies only when a court decides to grant further probation when the statute otherwise calls 
for execution of sentence. 
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CERTIFICATE OF SERVICE 

I, Scott E. Johnson, Assistant Attorney General and Counsel for the Respondent, State of 

West Virginia do hereby certify that I served the foregoing Respondent's Brie/upon Petitioner's 

Counsel by causing a try and correct copy thereof to be placed in the United States Mail, first class 

postage prepaid, on this 2q"1lday of November, 2017, addressed as follows: 

L. Victor Navy, Esquire 

P.O. Box 606 


Barboursville, WV 25504 


SON 
ATTORNEY GENERAL 

Office of the Attorney General 
812 Quarrier Street, 6th Floor 
Charleston, WV 25301 
(304) 558-5830 
Scott.E.Johnson@wvago.gov 

10 


mailto:Scott.E.Johnson@wvago.gov

