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III. ASSIGNMENTS OF ERROR 

I. 	 The Trial Court erred in granting Appellant relief pursuant to the clear and 
unambiguous mandate of West Virginia Code §62-12-10(2). 
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IV. STATEMENT OF THE CASE 

This is an appeal from the Order of the Cabell County Circuit Court entered 

June 8, 2017, revoking Appellant's probation and reinstating Appellant's original sentence to the 

penitentiary of this State. 

Or about November 7, 2016, Appellant was sentenced to not less than one (1) nor more 

than Five (5) years in the custody of the Commissioner of Corrections for conviction ofa charge 

of Child Abuse Causing Injury and not less than One (1) nor more than Fifteen (15) years for 

Delivery of Controlled Substance to Minor, said sentences to run consecutively to one another. 

The sentences were suspended, however, and Appellant was placed on probation for a period of 

three (3) years. As authorized by Statute for these offenses, Petitioner was also given Ten (10) 

years ofextended supervision. 

One or about May 22, 2017, Cabell County Adult Probation Office filed a "Petition to 

Revoke Probation ofthe Above Named Defendant." The Petition consisted of nine (9) separate 

counts (Paragraphs.) 

On or about June 22,2017, Appellant appeared for Final Probation Revocation Hearing 

before the Hon. Paul Farrell, Cabell County Circuit Court Judge. Appellant admitted to the 

allegations set forth in the "Petition to Revoke Probation." None of the alleged violations as 

outlined in the Probation Departments "Petition To Revoke Probation" disqualified Appellant 

from relief under West Virginia Code §62 - 12 - 10(2). 

Appellant moved the Court for a sixty (60) day jail "shocker" pursuant to West Virginia 

Code §62 - 12 - 10 (2). The Circuit Court Judge denied Appellant's Motion for 
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"shock probation" following sixty (60) days incarceration, and reinstated Appellants original 

sentence and committed Appellant to the custody of the Commissioner of Corrections. It is from 

the Order denying Appellant relief under West Virginia Code §62 - 12 - 10 (2) that Appellant 

now appeals. 
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V. SUMMARY OF ARGUMENT 


Appellant will argue that the Circuit Court ignored the clear and unambiguous mandates 

of West Virginia Code §62-12-10(2) ,and that absent written findings of fact by the Circuit 

Court supporting the basis for departing from the Statute, the Court was required to impose a 

period of confinement of up to sixty (60) days rather than reinstating Appellant's original 

sentence. 

Page 7 of 15 



VI. STATEMENT REGARDING ORAL ARGUMENT 

Petitioner believes that Oral argument is unnecessary for reasons set out in Rules of 

Appellate Procedure 18(a)(4). 
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VII. ARGUMENT 


1. 	 The Trial Court erred in failing to grant Appellant relief pursuant to the clear and 
unambiguous mandate of West Virginia Code §62-12-10(2). 

The facts of this case appear to Appellate to be one of first impression. There is abundant 

case law citing 62-12-10(2), most of which addresses the retroactive or prospective application of 

the current version of the statute. Inasmuch as Appellant's offense occurred in 2016, the current 

(2013) version of the statute is clearly applicable to this case. 

On May 22,2017, the Cabell County Probation Department filed a "Petition to Revoke 

Probation of the Defendant." The Petition consisted of nine counts (paragraphs). The First 

paragraph labeled Roman Numeral I, was simply a statement outlining Appellant's sentence and 

suspension of that Sentence. Roman Numerals II, III, IV allege violations of probation by failing 

to pay supervision fees. Roman Numeral V alleges a violation for failing to "truthfully answer 

questions asked by your probation officer." Roman Numeral VI alleges a violation of probation 

for "Possession of a Controlled Substance." Roman Numeral VII alleges a violation of Probation 

for failing to pay for "drug screens". Roman Numeral VIII alleges a violation of probation for 

failing to participate in counseling or treatment as instructed by the probation officer." 

Roman Number IX is simply the probation officers "prayer" for relief. 

West Virginia Code §62-12-1O(l) authorizes the Circuit Court Judge to impose a 

sentence or order that a sentence be executed where the Judge finds that the Probationer violated 

any of the terms or conditions outlined in §§62-12-10(l)(A), which is absconding supervision; 

§(l)(B) which is engaging in new criminal conduct, or §(I)C) which is violating a special 

condition ofprobation designed to protect the public or a victim. None of the violations in 
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Probation's Petition to Revoke Defendant's Probation herein fall into any of those categories. 

Furthermore, sanctions for violations of §62-12-1O(1) are permissive sanctions rather than 

mandatory in that for violation of this section, the "Court or Judge may revoke the suspension of 

imposition or execution of sentence, impose sentence if none has been imposed and order that 

sentence be executed." 

West Virginia Code §62-12-1O(2) however, requires mandatory relief: 

.. .Ifthe judge finds that reasonable cause exists to believe that the probationer 
violated any condition of supervision other than the conditions of probation set 
forth in subdivision (l), for the first violation, the Judge shall impose a period of 
confinement up to 60 days or, for the second violation, a period of confinement up 
to 120 days .... 

62-12-10(2) was likely promulgated to "to get the attention" or "redirect" an errant 

probationer for a minor violation of the terms and conditions of probation. Otherwise, there 

would be no need for the two distinct subsections in section 62-12-10. 

The violations listed in the Petition to revoke Appellant's probation herein were the 

minor violations contemplated in 62-12-10(2). The only violation of Appellant's probation that 

could be construed as more than a minor violation is Appellant testing positively for a controlled 

substance while on probation. Appellant argued that at most, Appellant could have been 

charged with the misdemeanor offense of "Simple Possession of a Controlled Substance." (Tr. 

Transcript- page 9) However, 62-12-10(1 )(8) specifically excludes "Simple Possession of a 

Controlled Substance" as a violation of probation that would require re-instating probationer's 

original sentence: 

"If the court or judge finds reasonable cause exists to believe that the probationer 
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(A) Absconded supervision; 

(B) Engaged in new criminal conduct other than a minor traffic violation or 

simple possession of a controlled substance; or 

© Violated a special condition of probation designed either to protect the public 

or a victim; the court or judge may revoke the suspension of imposition or 

execution of sentence, impose sentence if none has been imposed and order that 

sentence be executed. West Virginia Code §62-12-10(1). 

The Defendant admitted, at the revocation hearing on June 2, 2017, that on May 7, 2017, 

she consumed a morphine pill and tested positive for that drug on May 9, 2017. At Appellant's 

revocation hearing the State, for the first time, alleged that Appellant had to be resuscitated by 

CPR following the ingestion of that morphine pill on May 7,2017, however, neither Appellant 

nor the Court had knowledge of that allegation prior to the revocation hearing on May 7. (Tr. 

Transcript pg. 8). The Appellant denied that she had to be resuscitated during that event and the 

State offered no proof to substantiate that allegation. The State further alleged that Appellant's 

children were present during that incident and the mere fact that Appellant's children were 

present, violated a special condition of probation as contemplated in 62-12-10(2)© of the Statute. 

A careful reading ofAppellant's "Order of Terms and Conditions of Probation", however will 

confirm that there were no Special Terms and Conditions of (Appellant's) Probation. 

West Virginia Code 62-12-10(2) mandates, however, that the Circuit Court incarcerate a 

probation violator for the period of time outlined in the statute for any violations that are listed 

in, or exceptions to §62-12-1O(1). The only exception to this mandate is if "the Circuit Judge 

makes written findings of fact supporting the basis for departure from the statute", and there were 
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such findings made by the Court in this case. 

This Court has long held that "when a statute is clear and unambiguous and the legislative 

intent is plain, the statute should not be interpreted by the Courts and in such cases, it is the duty 

of the courts not to construe but to apply the Statute." Syllabus Point 1, State ex reo Fox v. Board 

ofTrustees ofthe Policemen's Pension or ReliefFund, 148 W.Va. 369, 135 S.E.2d 262. 

"Ambiguity is a term connoting doubtfulness, doubleness of meaning of indistinctness or 
uncertainty of an expression used in a written instrument. It has been declared that courts 
may not fmd ambiguity in statutory language which laymen are readily able to 
comprehend" Crockettv. Andrews, 153 W.Va. 714 at 719,172 S.E.2d 384 (1970). 

In further emphasizing this principle, the Court has consistently held that "courts must 

presume that a legislature says in a statute what it means and means in a statute what it says 

there." State ofWest Virginia ex rei. Barrett v. Dalby 779 S.E.2d 584,587 (2015), Martin v. 

Randolph County Board ofEducation, 195 W.Va. 297,312,465 S.E.2d 399, 414 (1995). 

The Statute that Appellant relies upon is free from ambiguity. This was the first violation 

of Appellant's probation for the captioned convictions. §62-12-10(2) clearly mandates that the 

Circuit Court sentence the Appellant up to sixty (60) days in jail for the first violation of 

probation when the violations are of the type contemplated in §62-12-10(2). 
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VIII. CONCLUSION 

This was an emotionally charged case and feelings ran deeply on all sides. Appellant 

admitted to the offenses for which she was charged and demonstrated sincere remorse for her 

actions. Because Appellant lacked a criminal record and proved to the Court, at the time ofher 

sentencing, that she could conform her conduct to the requirements of society, her sentence was 

suspended and she was place on probation. 

Appellant unfortunately, violated certain terms and conditions of probation. The 

violations, however, were minor violations. The legislature, recognizing that all probation 

violations are not the sanle, carved out specific treatment for first time probation violators whose 

violations are considered minor violations. West Virginia Code §62-12-1 0(2) was promulgated 

for that purpose. 

Appellant's probation violations are firmly within the parameters of62-12-1 0(2). There 

were no special terms and conditions of probation required of Appellant and there were no 

allegations of any probation violations that mandate re-imposition of an original sentence. 

WHEREFORE, APPELLANT prays that this Court reverse the ruling of the Circuit Court 

of Cabell County re-imposing Appellant's original sentence; that Appellant be reinstated to 

probation following the serving of up to sixty (60) days incarceration; and for such other, further 

and general relief as to this Honorable Court seems just and proper. 
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