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I. ASSIGNMENTS OF ERROR 


1. 	The Petitioner asserts that the Trial Court erred in denying the Petitioner's Motion To 

Dismiss Indictment based upon the Petitioner's allegations of misleading testimony 

presented to the Grand Jury, upon the Petitioner's assertion that the other evidence 

presented to the Grand Jury was insufficient to obtain an indictment, and the Petitioner's 

assertion that WV Code § 61-6-24 was misapplied by the Respondent in contravention of 

legislative intent. 

2. 	 The Petitioner asserts that the Trial Court erred in denying the Petitioner's Motion For 

Judgment Of Acquittal based on insufficiency of evidence made at the close of the 

Respondent's case in chief at the trial of this matter. 

3. 	 The Petitioner asserts that the Trial Court erred in denying the Petitioner's post trial 

motions for Judgment Of Acquittal and New Trial based on grounds of insufficiency of 

evidence. 

4. 	 The Petitioner asserts that the Respondent State of West Virginia failed to present 

evidence at trial sufficient to overcome the Petitioner's Constitutional presumption of 

innocence, and failed to present evidence from which a jury could find guilt beyond a 

reasonable doubt as to all ofthe elements of the offense charged. 



II. STATEMENT OF THE CASE 


The basic facts and history of the case are not in dispute. The Petitioner is a disabled truck 

driver who lived with his Mother in her home in rural Pocahontas County, West Virginia. At 

various points between November 2015 and February 2016, the Petitioner is alleged to have 

made statements to his Mother while in the home to the effect that he would like to travel to 

the State of Maryland and "kill several of his family members" and further that "he would like 

to become like one of those individuals who kill a bunch of people to get attention because he 

doesn't know anyone in West Virginia, and no one knows him". Indictment, Appendix Item 1. 

The Petitioner's Mother reported these statements to Pocahontas County Sheriff's Deputy Troy 

McCoy who filed a criminal complaint alleging a violation of WV Code § 61-6-24 and arrested 

the Petitioner on March 8, 2016. The Petitioner was unable to post bond and was incarcerated. 

The matter was eventually bound over to the Circuit Court to await potential indictment. 

Deputy McCoy was the sole witness testifying before the Pocahontas County Grand Jury, who 

returned a one count indictment charging a violation of WV Code § 61-6-24 on August 2, 2016. 

Indictment, Appendix Item 1; and Grand Jury Transcript, Appendix Item 2. 

After approximately six months, the Petitioner's original court appointed counsel withdrew 

at the Petitioner's request, and the undersigned was appointed to represent the Petitioner by 

Order entered October 26, 2016. The Petitioner filed a Motion To Dismiss Indictment on 

December 2,2016. Appendix Item 3. The Petitioner filed an Addendum To Motion To Dismiss 

Indictment on December 6, 2016. Appendix Item 4. The Respondent State of West Virginia filed 

no response to either the Motion To Dismiss Indictment or to the Addendum To Motion To 



Dismiss Indictment. This Motion was denied by written Order of the Court entered December 

13, 2016. Appendix Item 11. 

A jury trial was held in the matter on December 15, 2016. The Respondent State of West 

Virginia presented just two witnesses; Deputy McCoy and the Petitioner's Mother. The 

entirety of the Respondent's case in chief, including cross examination by the defense takes up 

only 20 pages of transcript. Trial Transcript, Appendix Item 12, pgs. 73 -92. The Petitioner 

moved for a Judgment of Acquittal at the close of the Respondent's case in chief based on 

insufficiency of the evidence. This motion was denied by the Trial Court. Trial Transcript, 

Appendix Item 12, pgs. 92 - 96. The Petitioner declined to present any evidence or to testify in 

his own defense on the advice of counsel. The jury was properly instructed by the Trial Court, 

the closing arguments of counsel were heard, and the case was turned over to the jury for 

deliberations. After a time the jury returned seeking a copy of WV Code § 61-6-24, and the 

transcript of the testimony of one of the two witnesses. After discussions with counsel the Trial 

Court sent back Jury Instruction Number Three regarding the elements of the statute, and 

denied the jury's request for a transcript of testimony at all parties agreement. Trial Transcript, 

pgs. 132 - 134. After a time the jury returned and announced that they were unable to reach a 

unanimous decision. The Trial Court read the Allen Charge to the jury and sent them back for 

further deliberations. Trial Transcript, pgs. 134 - 136. After a time the jury returned with a 

verdict of guilty. Trial Transcript, pg. 136 - 138. 

The Petitioner moved for Judgment Of Acquittal on grounds of insufficiency of evidence, 

asking that the jury's verdict be set aside. The Trial Court asked that post trial motions be 
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made in writing. Trial Transcript, pg. 139. The Petitioner filed a Motion For New Trial and a 

Motion For Judgment of Acquittal on December 23,2016. Appendix Item 7, and Appendix Item 

8. Respondent State of West Virginia filed no written response to either motion. The Trial 

Court denied both motions after a hearing held on January 25,2017. Court Order Of January 25, 

2017 Post Trial Motions Hearing, Appendix Item 9. 

On March 29, 2017 the Petitioner was sentenced to incarceration in the state penitentiary 

for the indeterminate period of not less than one nor more than three years, with credit for 387 

days time served. Sentencing Order, Appendix Item 10. This appeal follows. 

As of the date of the filing of this appeal, the Petitioner remains incarcerated at the St. Marys 

Correctional Center with a projected release date of September 5,2017. 

III. SUMMARY OF ARGUMENT 

1. 	 Argument For Dismissal Of Indictment; Assignment Of Error One: The Trial Court erred in 

denying the Petitioner's Motion To Dismiss Indictment where the Petitioner alleged that 

misleading testimony had been presented to the Grand Jury. The Petitioner asserts that the 

court below should have conducted an in camera review ofthe transcript ofthe 

presentment to determine both the legality and sufficiency of the other evidence, whether 

that other evidence was legally sufficient to obtain an indictment, and whether the 

Respondent misapplied the charging statute in contravention of legislative intent. 

2. 	 Argument For Insufficient Evidence; Assignment Of Error Two: The Trial Court erred in 

denying the Petitioner's Motion Judgment ofAcquittal at the close of the Respondent's case 



in chief when the Respondent had presented insufficient evidence to support a prima facie 

case, allowing the case to proceed to jury consideration on insufficient evidence on the 

required element of a making a knowing, willful threat to commit a "terrorist act" as such 

act is defined in West Virginia Code § 61-6-24. Specifically that the Respondent failed to 

present sufficient evidence that statements made by the Petitioner were threats at all, 

rather than simple statements of desire or "like", constitutionally protected free speech in 

the home; and further that if in fact the statements were deemed to be actual threats, 

whether they were threats to commit a terrorist act as such is defined by the two-pronged 

test set forth in § 61-6-24(a)(3): "an act likely to result in serious bodily injury or damage to 

property or the environment, and which was intended to intimidate or coerce the civilian 

population". The Trial Court's error in denying the Petitioner's Motion for Judgment of 

Acquittal at the close of the Respondent's evidence allowed a case charging a violation 

of a statute so complex that the court below and experienced counsel had difficulty fully 

agreeing on its meaning to go to a jury for deliberation on insufficient evidence as to the 

required elements. 

3. 	 Argument For Insufficient Evidence, Assignment Of Error Three: The Trial Court erred in 

denying the Petitioner's post trial motions for Judgment of Acquittal and New Trial where 

the Respondent presented insufficient evidence to rise to the level of proof beyond a 

reasonable doubt on the element of the making a threat to commit a terrorist act, as 

"terrorist act" is defined by West Virginia Code § 61-6-24, where the jury obviously had 

some disagreement as to the meaning of that statute as shown by their request for a 
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written version of the statute to review during deliberations, and where the jury had some 

obvious difficulty in reaching a unanimous verdict as shown by the necessity of the Trial 

Court's use of the Allen Charge in order to aid the jury in their time of doubt and 

disagreement. 

4. 	 Argument For Insufficient Evidence, Assignment Of Error Four: The evidence presented by 

the Respondent State of West Virginia in the trial of this matter, even when viewed in the 

light most favorable to the Respondent, does not rise to a level sufficient to overcome the 

Petitioner's Constitutional presumption of innocence, nor does any of the evidence 

presented rise to the level of proof beyond a reasonable doubt as to all elements of the 

crime needed to support the jury verdict of guilty.. 

IV. STATEMENT AND DECISION REGARDING ORAL ARGUMENT 

Pursuant to Rule 18 of the West Virginia Rules Of Appellate Procedure, the Petitioner does 

not deem oral argument to be necessary in this case as the facts and legal arguments are 

adequately presented by the briefs and record on appeal, and that the decisional process would 

not be significantly aided by oral argument. The Petitioner does not request oral arguments in 

this matter. 



V. ARGUMENT 


1. 	 The Trial Court erred in denying the Petitioner's Motion To Dismiss Indictment based on 

the Petitioner's allegations of misleading testimony presented to the Grand Jury, the 

Petitioner's assertion that the other evidence presented was insufficient to obtain an 

indictment, and the Petitioner's assertion that WV Code § 61-6-24 was misapplied by the 

Respondent in contravention of legislative intent. 

The Petitioner recognizes that as a general rule prosecuting attorneys may seek to indict any 

person for the commission of any criminal offense set out in the West Virginia Code. The 

Petitioner also acknowledges that as general rule trial courts do not look behind the evidence 

presented to a grand jury to determine the propriety of any charge that may be contained in the 

indictment, or the sufficiency of the evidence presented to obtain the indictment. 

The current state of West Virginia law generally on the issue of trial court examination of the 

sufficiency ofindictments is set out in State ex. reI. Pinson v. Maynard, 181 W. Va. 662, 383 

S.E. 2d 844 (1989), hereinafter Pinson,: 

"Except for willful, intentional fraud, the law of this state does not permit the court to 


go behind an indictment to inquire into the evidence considered by the grand jury, 


either to determine its legality or sufficiency. " 


However, the same case goes on to say that: 

"When perjured or misleading testimony to a grand jury is discovered before trial, 


and there is no evidence ofprosecutorial misconduct, the State may withdraw the 


indictment without prejudice, or request that the court hold an in camera hearing 


to inspect the grand jury transcripts to determine ifother sufficient evidence exists 


to support the indictment." 
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The Petitioner does not allege willful, intentional fraud on the part the Respondent, but the 

Petitioner did and does raise the issue that misleading testimony on the part of the Respondent, 

through inattention and negligence, was presented to the grand jury and not discovered until the 

transcript of those proceedings was received from the Court Reporter on November 29,2016, 

just a shade over two weeks before the trial scheduled for December 15, 2016. Grand Jury 

transcript, pg. 10. The Petitioner asserts that Pinson gives the trial court discretion to review the 

transcript for legality and sufficiency under such circumstances as this case presented. The 

Petitioner asserts that a review of the transcript would reveal that the other evidence presented 

was insufficient to obtain an indictment. 

Deputy McCoy was the sole witness testifying before the grand jury. The Petitioner asserts 

that the following testimony was misleading: 

1. The Prosecutor sought and Deputy McCoy provided testimony regarding domestic 

violence petitions and mental hygiene involuntary hospitalizations allegedly involving the 

Petitioner without presenting any documentary proofofsuch proceedings in an effort to 

paint the Petitioner as a violent and mentally unstable man. 

Grand Jury Transcript, Appendix Item Two, pgs. 6 - 8. 

2. The Prosecutor had Deputy McCoy testify as to his own personal opinion as the only 

evidence presented on the elements required by § 61-6-24(a)(3). Specifically, Deputy 

McCoy was asked whether in his opinion the acts allegedly threatened were likely to result 

in serious bodily injury, and whether in the Deputy's opinion "the threat and the way he 

was acting served to intimidate or coerce even the civilian population here in Pocahontas 

County, West Virginia". Grand Jury Transcript, pgs. 6 -7. This was the only evidence 

presented to the grand jury on those elements. 



3. The transcript of the grand jury proceedings also contains an impermissible reference to the 

Defendant exercising his Fifth Amendment right to refuse to answer questions of the 

police, and to his being incarcerated at the time of the grand jury presentment. To be clear, 

this testimony was not solicited by the Prosecutor, but came by a question from one of the 

grand jurors. Never the less, the Prosecutor has the affirmative duty to see to it that 

proceedings comport with the law, and to prevent his witness from answering improper 

questions from the grand jury, or giving answers to such questions which could be 

impermissible. This is so as neither the grand juror nor the witness may be aware of the 

impermissible nature of the question or answer. The impermissible questions and answers 

are as follows: 

Grand Juror: Where is he living now and have you interviewed him yourself? 


Deputy McCoy: He is currently housed at the Tygart Valley Regional Jail. 


Grand Juror: And have you interviewed him yourself? 


Deputy McCoy: No. He would not. He refused to be interviewed. 


Grand Jury Transcript, pg 8. 


Both questions elicited improper testimony from Deputy McCoy. The last answer in 


particular was designed to convey to the grand jury that the Petitioner had been given an 

opportunity to explain himself and to deny the charges against him, but that he had not done so, 

therefore he must be guilty. This is precisely why such statements are viewed as violations of a 

defendant's Fifth Amendment due process rights in every court in the country, and are not 

permitted to be considered as evidence in any action for any purpose. 

The Petitioner asserts that since misleading and improper testimony was presented to the 

grand jury, and no evidence of intentional fraud on the part of the Prosecutor was alleged, the 
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Court erred in not conducting an in camera review of the transcript to determine if other 

sufficient evidence existed to support the indictment as set out in Pinson, infra. The Court 

below denied the Motion based on the fact that the Petitioner did not raise an allegation of 

willful, intentional, fraud on the part ofthe Respondent; and that since there was no such 

allegation the trial court felt constrained by Pinson to decline to review the legality or 

sufficiency of the evidence presented to the grand jury in this matter. Had the Trial Court 

reviewed the transcript as the Petitioner asserts that Pinson provides for, the court below may 

have reached a different conclusion, and not erred in denying the Petitioner's Motion To 

Dismiss Indictment. Order Denying Motion To Dismiss Indictment, Appendix Item 11. 

WV Code § 61-6-24 requires that in order to obtain a lawful indictment, the State must 

prove by evidence rising to the level of probable cause that a defendant knowingly and willfully 

threatened to commit a terrorist act. As applied in this case, § 61-6-24(a){3) defines a terrorist 

act as an act that is: 

(A) Likely to result in serious bodily injury or damage to property or the environment; and 

(B) Intended to: 

(i) intimidate or coerce the civilian population. 

As set out above, the only evidence presented to the Grand Jury by the Respondent on the 

elements of the crime set out in § 61-6-24(a)(3) above was scant. The transcript provides the 

following: 

Prosecutor: Based on your investigation, did you consider that this type ofthreat and 


the way that he was acting was likely to result in, perhaps, serious bodily injury ? 


Deputy McCoy: Yes, I do. Grand Jury Transcript, pg. 6., and; 
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Prosecutor: And, also based on your investigation, did you feel that this type of threat and 

the way that he was acting served to intimidate or coerce even the civilian population here 

in Pocahontas County, West Virginia? 

Deputy McCoy: Yes, sir. 

The Respondent presented no testimony as to what facts Deputy McCoy's investigation 

revealed that led him to form such concrete and absolute opinions; or exactly what evidence he 

obtained that tended to show that Petitioner intended to intimidate or coerce the civilian 

population, or how the Petitioner intended to accomplish the intimidation or coercion ofthe 

civilian population, or what goals the Petitioner hoped the intimidation or coercion would 

further. No evidence of plans, writings, documents, caches of weapons or any other 

preparation to carry out a terrorist act intended to cause great physical injury and intended to 

intimidate or coerce the civilian population was presented. 

The other evidence presented by the Respondent to the Grand Jury, without any 

consideration of the misleading and improper evidence, was insufficient to establish probable 

cause on the essential elements required by WV Code § 61-6-24. The Trial Court erred in 

denying the Petitioner's Motion To Dismiss Indictment. 

The final argument the Petitioner makes as to the Motion To Dismiss Indictment is one for 

the good faith expansion of existing law to allow the trial court to review not only the legal 

sufficiency ofthe other evidence in cases where misleading or unlawful testimony is presented 

to a grand jury but to also look at the facts alleged in a indictment to determine if the State is 

overreaching by obtaining indictments on evidence of acts the legislature did not intend to 

criminalize in the charging statute. For this argument the Petitioner relies on the examination of 
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the legislative intent in enacting WV Code §61-6-24, and the types of acts and intentions which 

the Supreme Court found to be the clear focus of the statute contained in State v. YOCw:TI, 233 

W.Va. 439, 759 S.E. 2d 182 (2014), hereinafter Yokum. 

In Yocum, the Defendant was accused ofmaking terrorist threats by making threats to 

commit grievous personal harm to family members ofthe police officer who was arresting him 

in an effort to intimidate or coerce the officer into not arresting him. Supreme Court had a case 

of first impression regarding § 61-6-24, and found it wise and prudent to review similar statutes 

from other jurisdictions to aid in detennining the intent of the West Virginia legislature. The 

Court in Yocum found the following to be indicative of the legislature's intent: 

"Acts ofterrorism typically involve politically motivated and mass-targeted harm 

caused by incendiary or other means capable of causing significant mortal injury." 

Yocum, at pg. 6. 

"Despite the variance in statutory enactments which address terrorism, there is 

consensus that both violence and a political purpose or motivation are universal 

components included in this type of legislation. " Yocum, at pg. 7. 

"It is noteworthy that not one of the four delineations of the intent necessary to 

come within the definition of a "terrorist act" is framed in terms of causing harm 

to an individual. The fIrst defmition of the requisite intent necessary to commit a 

statutorily defmed "terrorist act" involves conduct aimed at the civilian population 

as a whole, and the remaining three all require conduct that is directed at a branch 

or level ofgovernment as a whole." Yocum, at pg. 7, emphasis added. 

None of the statements attributed to the Petitioner and presented as evidence at trial contained 

any reference to any political motivation on the part of the Petitioner, or that he had any political 
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motivation for his statements whatsoever. No evidence was presented which tended to prove 

that his statements were intended to intimidate or coerce the civilian population as a whole. No 

evidence was presented as to how the Petitioner expected to benefit politically from making 

threats which were allegedly intended to intimidate or coerce the civilian population as a whole. 

No evidence was presented as to what the Petitioner expected to intimidate or coerce the civilian 

population as a whole into doing or refraining from doing by making the alleged threats. 

In short, the Petitioner maintains that nothing the Petitioner is alleged to have said to his 

Mother in the privacy of their home was an actual threat to do any specific act, but were mere 

statements of things he would like to do. In fact, the indictment in this case does not actually 

allege that the Petitioner threatened to "kill a bunch ofpeople to get attention" but that the 

Petitioner had stated that he would "like to become like one of those people". Indictment, 

Appendix Item One. The alleged statements made by the Petitioner are not type of acts that the 

legislature intended to criminalize in West Virginia Code §61-6-24. If the trial court's authority 

to review indictments were to be extended to allow for the court to review indictments for 

propriety of the charge and statutory authority, cases such as this one might be disposed ofin a 

more fair, more cost effective fashion; rather than by means of a forced trial, appeal, and the 

incarceration ofdefendants for acts that were not intended to be criminalized by the legislature ... 

and prosecutorial overreach could be held to a minimum. 

2. 	 The Trial Court erred in denying the Petitioner's Motion for Judgment of Acquittal on 

grounds of insufficient evidence made at the close of the Respondent's case in chief at 

the trial of this matter. 

The Petitioner asserts that the Respondent failed to present evidence sufficient to make out a 

prima facie case based on proofbeyond a reasonable as to all of the elements required to obtain a 
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conviction for the crime ofThreatening to Commit a Terrorist Act, therefore the Court erred in 

denying the Petitioner's Motion for Judgment ofAcquittal and allowing the case to proceed to 

jury deliberation. Trial Transcript, pg. 92 - 96. The standard for granting a Motion for Judgment 

ofAcquittal requires the Court to consider the evidence presented by the State in the light most 

favorable to the State, and to deny the motion and allow a jury to pass on a case where the State 

has made out a prima facie case as to all required elements. Only when the State fails to meet 

that relatively low burden as to one or more elements should the Court enter a judgment of 

acquittal. 

The entire case in chiefpresented by the Respondent, including cross examination of the 

witnesses by the Petitioner's counsel, involved but two witnesses, took but twenty-three minutes 

to present, and the testimony takes up but eighteen pages of the trial transcript. Trial Transcript, 

at pgs. 73 - 91. As proofofa violation of a statute as complex as § 61-6-24, the Respondent 

presented two witnesses and 18 pages of transcript that paint the Petitioner as a grumpy, 

unhappy, unemployed, middle aged, disabled, rural West Virginia male; that sometimes makes 

random statements about killing other family members and others whom he believes have "done 

him wrong". That kind of evidence would put at least ten percent of the population of the state in 

jeopardy ofimmediate conviction if that were all the evidence required to convict. 

A thorough review of the testimony of either witness presented by the Respondent does not 

show evidence ofany credible threat being made by the Petitioner. The evidence shows that any 

statement made was never communicated to an intended victim, never communicated to anyone 

other than the Petitioner's Mother. Trial Transcript. pgs. 88 - 90. How can a statement be a threat 

if it is never communicated to the person or persons intended as targets of the threat? 
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There was no evidence presented that proved any political or other commonly recognized 

terrorist reason or motivation for the Petitioner to make threats intended to intimidate or coerce 

the civilian population, as a whole or in part. 

There was no evidence presented as to a plan, preparation, or apparent ability to carry out any 

terrorist threats on the part ofthe Petitioner. He had no ready computer access, a standard land 

line telephone, no weapons, no driver's license, was dependant on his Mother for transport, and 

had no apparent means by which to inflict the kind ofharm that would be required to intimidate 

or coerce the civilian population. Trial Transcript, pgs, 73 - 91. 

The Respondent failed to present evidence sufficient to make out a prima facie case based on 

evidence beyond reasonable doubt as to the required element that the Petitioner made a knowing, 

willful threat to commit an act that is: 

A. Likely to result in serious bodily injury or damage to property or the environment, and 

B. Intended to intimidate or coerce the civilian population. 

The Trial Court erred in denying the Petitioner's Motion for Judgment ofAcquittal made at the 

close ofthe Respondent's case in chief. 

3. 	 The Trial Court erred in denying the Petitioner's post-trial motions for Judgment of 

Acquittal and New Trial based on grounds of insufficiency of evidence. 

The standard for granting of any post trial motions after a jury verdict ofguilty is set out in 

State v. Guthrie, 194 W.Va. 657, 461 S.E. 2d 163 (1995), hereinafter Guthrie., which basically 

provides that all of the evidence is to be viewed in the light most favorable to the State, that all 

inferences or assessments that the jury might have drawn are to be credited in favor of the State, 

that the evidence need not be inconsistent with every possible conclusion save guilt so long as 
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the jury is able to find guilt beyond a reasonable doubt, and that a jury verdict should be set aside 

only when the record contains no evidence, regardless ofhow it is weighed, from which the jury 

could find guilt beyond a reasonable doubt. 

A jury verdict ofguilt still requires that the State prove each element of the crime charged 

beyond a reasonable doubt. As set out in previous arguments herein, a conviction for a violation 

ofWV Code § 61-6-24 requires proofbeyond a reasonable doubt that the defendant: 

1- made a knowing, willful threat to commit a terrorist act, an act that is: 

2 - likely to result in serious bodily injury or damage to property or the environment, and 

3 - intended to intimidate or coerce the civilian population. 

A fair view of the transcript of the Respondent's case in chief raises reasonable doubt as to 

whether a real knowing, intelligent threat was ever made by the Petitioner. No evidence was 

presented from which a jury could find guilt beyond a reasonable doubt as to the element of the 

threat being likely to result in serious bodily injury or damage to property or the environment 

when the Petitioner had no weapons or apparent ability to carry out any threat he may have 

made. No evidence was presented from which a jury could find guilt beyond a reasonable doubt 

that the act threatened was intended to intimidate or coerce the civilian population. Trial 

Transcript, pgs. 73 - 91. The Respondent was hopeful that the jury would not understand the 

multi layered nuances of the elements of this complex statute, and would convict on suspicion 

and conjecture; which is exactly what happened. 

Even when considering the entirety of the Respondent's evidence by the very high standard of 

review set out in Guthrie, the Respondent failed to present sufficient evidence from which a jury 

could find guilt beyond a reasonable doubt as to at least one required element of WV Code § 61

6-24, specifically that the Petitioner threatened to commit and act that was intended to intimidate 
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or coerce the civilian population. This is particularly so in light of the holding in Yokum that 

"the first definition of the requisite intent necessary to commit a statutorily defined "terrorist act" 

involves conduct aimed at the civilian population as a whole." Y OCUlll, at pg. 2. 

The Trial Court erred in denying the Petitoner's post trial Motion For Judgment ofAcquittal, 

particularly in light of the jury's request for a copy of § 61-6-24 to review and the jury's initial 

difficulty in reaching a unanimous verdict, Trial Transcript, at pgs. 132 - 134, and should have 

entered an order setting aside the jury verdict and entering a judgment of acquittal in favor of the 

Petitioner, or in the alternative granted the Petitioner's Motion For New Trial. 

4. 	 The Respondent State of West Virginia failed to present evidence at trial sufficient to 

overcome the Petitioner's Constitutional presumption of innocence, and further failed to 

present evidence from which a jury could find guilt beyond a reasonable doubt as to all 

of the elements of the offense charged. 

The Petitioner, like all criminal defendants, started this case cloaked in the constitutional 

presumption of innocence, which holds that a defendant is presumed to be innocent of the 

charges against him, and that presumption remains with the defendant unless and until the 

State presents evidence from which the jury is able to find guilt beyond a reasonable doubt as 

to each and every element of the crime charged. Ifthe State is unable to meet that burden of 

proof, the presumption of innocence alone is sufficient to support an acquittal. 

As has been pointed out repeatedly in this brief, the Respondent chose to indict the 

Petitioner charging a violation of a very complex statute on very meager facts. In order to 

convict the Petitioner, the Respondent was required to prove the following elements of WV 

Code § 61-6-24 to the satisfaction of the jury, beyond a reasonable doubt: 
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1. That the Petitioner, 

2. In Pocahontas County, West Virginia; 

3. On our about the dates alleged in the indictment; 

4. Knowingly and willfully threatened to commit a terrorist act; 

5. With or without the intent to commit the act; and 

6. Which terrorist act was: 

(A) Likely to result in serious bodily injury or damage to property or the environment; and 

(B) Intended to intimidate or coerce the civilian population. Jury Instruction Number 

Three, Appendix Item Five 

The Respondent called only two witnesses in its case in chief. These two witnesses combined 

testified for only 23 minutes, including the cross examination of both witnesses. The entire 

Respondent's case takes up but 18 pages oftrial transcript. Trial Transcript, pgs. 73 - 91. The 

parties spent more time at trial discussing the meaning and nuance of the statute outside the 

hearing of the jury than the jury spent listening to the Respondent's evidence. 

During this 23 minutes of evidence, the Respondent presented insufficient evidence to prove 

that the Petitioner made any credible threats at all. The Petitioner's statements were more off 

hand remarks in response to movie or news items than threats, hollow statements of things he 

might like to do someday in the nebulous future. The Respondent presented no evidence of a 

plan to carry out any threats, no evidence of possession of any weapons, explosives, poisons, or 

other supplies that one might reasonably expect a terrorist with intention of intimidating and 

coercing the civilian population to be stockpiling, no evidence of a political or social agenda the 

Petitioner intended to advance by the intimidation and coercion of the civilian population. 
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There was no evidence presented that the Petitioner ever communicated any of the threats he 

was alleged to have made to anyone other than his Mother, who was not an alleged target of 

any of the alleged threats. Trial Transcript, pgs. 88 - 89. As stated in a previous argument 

herein, how can statements be considered threats to commit a terrorist acts ifthe alleged 

threats are never communicated to the person or persons being threatened with the act? How 

can alleged threats be found to have been intended to intimidate or coerce the civilian 

population when the threats are not actually communicated to the intended target? How can a 

jury find beyond a reasonable doubt that the Petitioner's intent was to intimidate or coerce the 

civilian population when no evidence was presented at all regarding the goal of such 

intimidation, and no evidence presented regarding a plan or the apparent ability to carry out 

the "terrorist act" ? 

The jury verdict in this case was not supported by sufficient evidence from which a jury could 

find guilt beyond a reasonable doubt as to each of the required elements of the statute. Even 

viewing the entirety of the Respondent's evidence in the manner called for in Guthrie, giving all 

weight and deference to the Respondent, the Respondent failed to meet its burden of proof as 

to at least one required element; that the Petitioner intended his threat to intimidate or coerce 

the civilian population, and that failure requires that the jury's verdict of guilty be set aside in 

this case, and an order entered granting Judgment of Acquittal in favor of the Petitioner. 



VI. CONCLUSION AND PRAYER FOR RELIEF 


The Petitioner asserts that the jury verdict of guilty was not supported by evidence from 

which a jury could have found guilt beyond a reasonable doubt as to each element of the 

offense charged. 

The Petitioner asserts that his Motions for Judgment of Acquittal were timely made properly 

supported and should have been granted by the Trial Court. The Petitioner asserts that the jury 

verdict of guilty in this case was based on bias and misunderstanding of the statute as applied 

to the facts of the case, not on sufficient evidence to prove guilt beyond a reasonable doubt. 

The Petitioner asserts that this Supreme Court of Appeals should adopt its findings and 

ruling in Yocum and apply them to this case. Specifically that the conduct alleged by the 

Respondent in this case is not the type of conduct the Legislature sought to criminalize in 

enacting WV Code § 61-6-24, that WV law provides statutory offenses that more properly 

encompass the acts alleged to have been committed by the Petitioner in this case, and that 

prosecution ofthe Petitioner under this statute was overzealous overreaching by the 

Respondent State of West Virginia. 

The Petitioner prays that, for all of the reasons and grounds set forth herein, this Supreme 

Court of Appeals will grant his Petition For Appeal and remand the case to the Circuit Court of 

Pocahontas County, West Virginia with instructions to enter an Order setting aside the jury 

verdict in this matter and granting a Judgment of Acquittal in favor ofthe Petitioner; or in the 

alternative, remand the matter with instructions to enter an Order setting aside the jury verdict 

and granting the Petitioner's Motion For New Trial. 
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Respectfully submitted this 22nd day of August, 2017. 

E. LAVOYD MORGAN, JR., ESQ., 

WVSB NO. 6938 
E. LAVOYD MORGAN, JR. & ASSOCIATES, LC 

Counsel For Petitioner 
Post Office Box 1847 
849 North Court Street 
Lewisburg, West Virginia 24901 
(304) 645-7120 phone 
(304) 645-0119 fax 
law.elm@gmail.com 
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VII. CERTIFICATE OF SERVICE 


The undersigned hereby asserts that the original and ten copies of the foregoing Petitioner's 

Brief On Appeal and Appendix were filed with the Clerk of the West Virginia Supreme Court Of 

Appeals on August 22,2017. 

The undersigned hereby certifies that a true and complete copy of the foregoing Petitioner's 

Brief On Appeal And Appendix was served on the following individuals by u.S. Mail, First Class 

postage paid. on August 22,2017. A true and complete copy ofthe Petitioner' Brief, without 

Appendix, was served via facsimile service on August 22, 2014. 

SARAH MASSEY, ESQ. 
State of West Virginia 
Office Of The Attorney General 
Appellate Division 
812 Quarrier St., Sixth Floor 
Charleston, WV 25301 
(304) 558-5833 FAX 

The undersigned hereby certifies that a true and complete copy of the foregoing Petitioner's 
Brief On Appeal, without Appendix, was served upon the following individuals via facsimile 
service at the following addresses: 

EUGENE M. SIMMONS, ESQ. 
Pocahontas County Prosecuting Attorney 
900 Tenth St. 
Marlinton, WV 24954 
(304) 799-6809 FAX 

CONNIE CARR 
Pocahontas County Circuit Clerk 
900 Tenth St. 
Marlinton, WV 24954 
(304) 799-0833 FAX 
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Dated this 22nd day of August, 2017. 

~. 
E. LAVOYD MORGAN, JR., ESQ., 
WVSB NO. 6938 
E. LAVOYD MORGAN, JR. & ASSOCIATES, lC 
Counsel For Petitioner 
Post Office Box 1847 
849 North Court Street 
lewisburg, West Virginia 24901 
(304) 645-7120 phone 
(304) 645-0119 fax 
law.elm@gmail.com 
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