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III. ASSIGNMENTS OF ERROR 


The Circuit Court wrongly determined that West Virginia Code §31A-2A-5(a) and §31A

2A-7(b) do not apply to Defendants in this case. In paragraph 11 of the lower Court's Order, the 

Court stated, "This Court finds as a matter of law that West Virginia Code §31A-2A-7(b) does 

not apply to Cpl. Hunt and Greenbrier County Sheriff Department as they are not a state entity." 

IV. STATEMENT OF THE CASE 

On November 5, 2015, Plaintiffs filed their Complaint in Greenbrier County Circuit 

Court against Defendants Cpl. B. M. Hunt and Greenbrier County Sheriff Department (Appendix 

No.2). On November 13, 2015, Cpl. B. M. Hunt was served the Summons and Complaint in 

person (Appendix No.3) and on May 17,2016, Cpl. B. M. Hunt filed his Answer to the 

Complaint (Appendix No.4), 165 days late. On June 3, 2016, Plaintiffs served their discovery 

requests on Cpl. B. M. Hunt, Greenbrier County Sheriff Department, which were not answered 

until November 14,2016, 106 days late. Plaintiffs filed a motion to have the unanswered 

admissions admitted to as evidence. On September 23,2016, Plaintiffs filed a motion for partial 

summary judgment based on Defendants failure to timely answer the admissions (Appendix No. 

7). Defendants filed a motion to dismiss, partially based on the Defendants not being a "state 

entity". The Court heard this issue and decided that the Defendants were not a "state entity" and 

dismissed the Complaint. Plaintiffs prior to the Order being entered filed a motion protesting 

the Order pursuant to the procedural requirements of Rule 24, Trial Court Rules. The Order was 

not presented to Plaintiffs' Counsel for review prior to submitting it to the Court for entry, and 

Plaintiffs' Counsel did not sign the Order. The Order was presented to Judge Alsop without 

being reviewed by Plaintiffs' Counsel and without the transcript of the hearing being reviewed by 
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Judge Alsop prior to his ruling. The Order granting summary judgment to Defendants was 

entered February 7, 2017 (Appendix No. 15) and Plaintiffs' Motion for Partial Summary 

Judgment was denied on the same date. Plaintiffs had requested a copy of the transcript of the 

hearing on January 12, 2017 and it was provided on February 15,2017. On February 21,2017, 

Plaintiffs timely filed a motion for a re-hearing pursuant to Rules 59 and 60, Trial Court Rules, 

based on the failure to properly process the Order and that the decision as Defendants not being a 

"state entity" was clearly wrong. On April 6, 2017, the Court denied the motion for a rehearing, 

thus this appeal. It is Plaintiffs' position that the Order was wrong because it was not properly 

executed and that under the statute Defendants Hunt and Greenbrier County Sheriff Department 

are "state entities". The Order granting Defendants' Motion to Dismiss and the denial of 

Plaintiffs' Motion under Rules 59 and 60, Trial Court Rules, approximates a final order in the 

nature and effect. See Estate ofRobinson v. Randolph County, 209 W. Va. 505 (2001) 

Judge Gary Johnson had been appointed to hear the case after Judge J. C. Pomponio, Jr. 

retired on December 29, 2016. Judge Johnson resigned and Judge Jack Alsop was appointed on 

January 12, 2017. 

v. SUMMARY ARGUMENT 

For the purpose of this appeal, this case before the Court is a one issue case, that being 

whether Defendants Cpl. B. M. Hunt and Greenbrier County Sheriff Department are a "state 

entity" as defined by West Virginia Code §31A-2A-l(f). Fortunately, the statute clearly defines a 

state entity and Deputy Hunt and Greenbrier County Sheriff Department fall within that 

definition, which states: 

f. "State Entity" means any state or local governmental office, officer, 
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department, division, bureau, board or commission, including the 
Legislature or any other state or local government agency of West 
Virginia, its political subdivisions and any agent thereof. 

VI. STATEMENT REGARDING ORAL ARGUMENT 

A. The Appellant believes the issue is a narrow issue of law which could be heard 

pursuant to Rule 19(a)(4), Rules of Appellate Procedure; however, Appellant believes the Court 

can determine this without oral argument under the same Rule. 

B. The Appellant acknowledges in interpreting the statute this appears to be a "case of 

first impression" and, under Rule 20 (a)(1) of Rules of Appellate Procedure, if the Court 

determines at its discretion it would desire oral argument, Appellant would certainly appear. 

VII. ARGUMENT 


Standard of Review: 


1. The Supreme Court, when the issue on an appeal is clearly a question of law or 

involving an interpretation of a statute, applies a de novo standard of review. Young v. Apogee 

Coal Company, LLC, 232 w. Va. 554 (2013), Syllabus Point 2. 

2. A Circuit Court's entry of motion to dismiss is reviewed de novo. Copley v. Mingo 

County Bd. OfEduc., 145 W. Va. 480 (1995) 

Argument: 

1. Cpl. B. M. Hunt was at all relevant times a member of the Greenbrier County Sheriff 

Department, and they were named as Defendants in the subject law suit. 

2. During an investigation of the case, Cpl. Hunt requested and received from the Circuit 

Court of Greenbrier County a subpoena to obtain banking records from B B and T for Appellants 

Boswell, Mr. and Ms. Vanderpool, and others. 
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3. The Appellants in their Complaint alleged that Defendants Hunt and Greenbrier 

County Sheriff Department in obtaining the subpoena did not give the Plaintiffs 10 days notice as 

required under West Virginia Code §31A-2A-5(a). 

4. The Defendants argued and the Court found they were not a "state entity" under West 

Virginia Code § 31A -2A -1, et seq, thus they did not meet the requirements of West Virginia Code 

§31A-2A-5(a) to give the required 1O-day notice prior to getting the banking records (See 

Appendix No. 15, Order at paragraph 11). 

5. Article 2A of Chapter 31A, is entitled "Maxwell Governmental Access to Financial 

Records Act." 

6. West Virginia Code §31A-2A-1. Definitions at (f) and (g) states: 

(f) "State entity" means any state or local governmental office, officer, 
department division, bureau, or commission, including the Legislature, and 
any other state or local government agency of West Virginia, its political 
subdivisions and any agent thereof; and 

(g) " Subpoena" includes a subpoena duces tecum or any other lawful 
subpoena to compel testimony or the disclosure or production of documents. 

7. West Virginia Code §31A-2A-2. Requirements, at (a) and (a)(2) states: 

(a) No state entity may have access to or obtain from a financial institution 
rmancial records of any customer except as set forth in section four (§31A
2A-4) of this article or under the following circumstances: 

(2) The financial records are disclosed in response to a judicial order, 
warrant, summons, or subpoena issued by a court of competent 
jurisdiction or a valid administrative order or subpoena of a state 
entity expressly ordering or requiring the disclosure of financial 
records: Provided, That any subpoena issued pursuant to the 
provisions of this subsection, shall comply with the provisions of 
section five (§31A-2A-5) of this article. 
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8. West Virginia Code §31A-2A-5(a) states: 

(a) A financial institution may disclose or produce financial records to a state 
entity in compliance with a subpoena served upon it if the subpoena contains 
a certification that: (1) A copy of the subpoena has been served on the 
customer whose records are sought by the state entity seeking disclosure or 
production of the records at least ten days prior to the date on which 
disclosure or production is sought; or (2) that service on the customer has 
been waived for good cause shown by the Circuit Court of Kanawha County 
or other circuit court of competent jurisdiction. 

9. West Virginia Code §31A-2A-7(b) states: 

(b) Any customer whose financial records or the information contained there 
has been negligently disclosed by a state entity or a financial institution in 
violation of this article may file an action in any circuit court of this State 
against the state entity or financial institution and, if the customer proves 
that the state entity or financial institution negligently disclosed the 
customer's financial records or the information contained therein, may 
recover from the state entity or financial institution an amount equal to the 
sum of: 

(1) Up to one thousand dollars in civil damages, as penalty, without 
regard to the volume of records involved or lack of actual damages; or 
(2) Any actual damages sustained by the customer as a result of the 
disclosure; and 
(3) The costs of the action, including reasonable attorney's fees, as 
may be allowed by the court. 

10. West Virginia Code §31A-2A-1O, states: 

The remedies in this article are exclusive for any violations or alleged 
violations of this article. 

11. Clearly, the definition of state entity includes the Greenbrier County Sheriff 

Department and its officers. There is no ambiguity in the defmition of state entity, which 

includes "any other state or local government agency of West Virginia, its political subdivision 

and any agent thereof." The statutory definition is unambiguous and clearly includes any 
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department or individual who may request on the government's behalf to subpoena financial 

records of any kind. There is no ambiguity in this statute, therefore, it is to be applied and not 

construed. See Tribeca Lending Corporation v. James E. McCormick, 231 W. Va. 455 (2013) 

12. Factually, the financial records of Appellants were subpoenaed through a request of 

Cpl. Hunt to the Greenbrier County Circuit Court and were obtained illegally from the fmancial 

institutions. West Virginia Code §31A-2A-2.2 requires all subpoenas requested from a circuit 

court to comply with §31A-2A-5(a). 

13. The statute is clear under §31A-2A-5(a), a subpoena must have on its face a 

certification that "(1) A copy of the subpoena has been served on the customer whose records are 

sought b y the state entity seeking disclosure or production of the records at least ten days prior to 

the date on which disclosure or production is sought; or (2) the service on the customer has been 

waived for good cause by the Circuit Court of Kanawha County or other circuit court of 

competent jurisdiction." 

14. In examining the subpoena obtained by Defendant Hunt in this case (Appendix No, 

2, Complaint, Exhibit XIV), it clearly discloses the subpoena did not meet the requirements of 

West Virginia Code §31A-2A-5(a). The subpoena did not address the required waiver issue or 

that for good cause shown the Court waived the required lO-day notice period. 

15. The Court's ruling that a Sheriff or Deputy who may request a subpoena is excluded 

from §31A-2A-l, et seq, is nonsensical. 

16. The only remedy provided for a person who is the victim of a governmental entity 

wrongly requesting a subpoena is found in §31A-2A-7(b). 
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17. West Virginia Code §31A-2A-1O makes §31A-2A-7(b) the exclusive remedy under 

law. 

VIII. CONCLUSION 

There is no doubt that West Virginia Code §31A-2A-1, et seq, Maxwell Governmental 

Access to Financial Records Act., under §31A-2A-1.(f), the definition of "State entity", 

Defendants Hunt and Greenbrier County Sheriff Department are state entities. There is also no 

question in obtaining a subpoena, Defendant Hunt did not meet the requirements of §31A-2A

5(b) in not providing notice to Plaintiffs or obtaining from the Court on the face of the subpoena 

that for good cause shown no notice was necessary. The exclusive remedy for such a breach is 

found in §31A-2A-7(b) and should have been awarded to Defendants. 

WHEREFORE, Appellants request the Court to reverse the lower Court's Order and rule 

that Defendants Hunt and Greenbrier County Sheriff Department are state entities under said 

Code provisions. 

APPELLANTS 

BY COUNSEL 

Barry L. ruce and Associates L. C. 
P. O. Box 388 
Lewisburg WV 24901 
Tel. 3046454182 
Fax 304 645 4183 
e.mail: bbruce@blblaw.org 
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