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REPLY ARGUMENT 

At Petitioner's first degree sexual abuse trial, the child complainant testified that 

Petitioner touched her over the clothing, "near" her vagina. A.R. 187. The State asked 

compound follow-up questions assuming facts not in evidence, but the complainant 

herself never testified Petitioner touched her anywhere other than "near" her vagina. 

A.R. 187-91. The rest of the State's case consisted of an inaudible interview, A.R. 332, 


372, and testimony from people who heard the complainant's report a month later. E.g. 


A.R. 254-55. To paraphrase the court, the case " [came] down to one thing[;]" whether 


the jury believed the complainant's accusation or Petitioner's denial. See A.R. 509. 


At least, until rebuttal. Then, the State called the complainant's grandfather, who 

it did not disclose, and who claimed to have "[caught]" Petitioner committing an 

additional, unspecified act of abuse against the complainant. A.R. 485-87, 490. 

Petitioner argues the circuit court erred by not granting his motion for a mistrial. 

See A.R. 492. The State should have disclosed the grandfather, and his novel accusation 

prevented Petitioner from effectively planning a theory of defense. 

The State argues it could not have foreseen calling the grandfather. Resp.'s Br. 6. 

But it applies a foreseeability test so strict that it effectively eliminates the duty to disclose 

rebuttal witnesses. It also argues the grandfather's testimony fell short of a formal 

accusation and did not prejudice Petitioner because the State's case was "overwhelming." 

Resp.'s Br. 9. This argument disregards the context and clear import of the grandfath,er's 

testimony, overstates the strength of the evidence, and applies the wrong test for 

prejudice. 

Therefore, the issues are A) whether the State should have foreseen a need for the 

grandfather to provide corroborating background information when its only direct witness 

was six years old, and B) whether the grandfather's novel claim undermined Petitioner's 

ability to plan a defense when previously he stood accused of a single act with no 

witnesses besides the complainant. 
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A. 	The circuit court erred by ruling the State never has an obHgation to disclose 
rebuttal witnesses. The State must disclose witnesses it should reasonably 
anticipate calling, and it should have foreseen calling the grandfather. 

The State argues the circuit cowt did not err by permitting the grandfather to 

testify because the prosecution could not have anticipated calling him, and therefore it had 

no duty to disclose him. The State is incorrect. 

First, the response does not defend the circuit cowt's actual ruling. The cowt 

erred as a matter oflaw by ruling the State never has an obligation to give notice of 

rebuttal witnesses, no matter the circumstances. A.R. 486; butsee State v. Roy, 194 W. Va. 

276, 286-87, 460 S.E.2d 277, 287-88 (1995). After the grandfather's inflammatory 

testimony, the cowt reiterated - twice - that it permitted him to testify because it 

believed the State never has to disclose rebuttal witnesses. A.R. 493-94, 522. 

Second, the response's analysis relies upon the wrong foreseeability standard. In 

State v. Roy, this Cowt ruled that the State must disclose rebuttal witnesses it has a 

"reasonable anticipation" of calling. Roy, 194 W. Va. at 286. Reasonable anticipation 

means that the State knew of the witness' existence pretrial and knew or should have 

known the witness may have evidence relevant for possible rebuttal. Cf. State v. Black, 227 

W. Va. 297, 309-10, 708 S.E.2d 491, 503-04 (2010) (applying general foreseeability to 

defense rebuttal witness). However, the response's analysis relies upon an actual 

knowledge standard far more strict than reasonable anticipation. It argues the prosecution 

could not know the grandfather would have relevant rebuttal testimony because it could 

not be certain whether Petitioner would defend himself. Resp.'s Br. 7. The response also 

argues it did not need to disclose the grandfather to describe the physical layout of his 

property because, in hindsight, the defense did not question the complainant's credibility 

on these details. Id. The State's implicit standard would not require disclosure unless it 

has actual knowledge, pretrial, of what the defense case ultimately will be. But foresight is 

rarely 20/20. The State's standard would make rebuttal witness disclosure the (rare) 

exception, rather than the rule this Cowt intended. Cf. Roy, 194 W. Va. at 283 (" [T]he 
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discovery rules are to be liberally construed."). Therefore, the State's analysis is off-point. 

Also, the State's foreseeability standard is inconsistent with the one this Court has 

used to exclude defense rebuttal witnesses. See Black, 227 W. Va. at 309-10; see also State 

v. Ward, 188 W. Va. 380, 384, 424 S.E.2d 725, 729 (1991). In Black, the defense advanced 

a similar argument to the one the State makes here: that it could not know ifit would need 

the witness before hearing the prosecution's case. See Black, 227 W. Va. at 309. This 

Court nonetheless upheld the trial court's exclusion of the defense rebuttal witness. See 

itl. at 309-10. It found, in part, that the defense did not need absolute certainty of the 

opponent's case for the discovery rules and fair play to require disclosure. See id. (no 

abuse of discretion where court found defense knew of the witness and his possible 

relevancy in advance oftrial). It sufficed that the defense knew of the witness before trial, 

and there was a reasonable basis to believe he may have relevant rebuttal testimony. [d. 

But here, the State's implicit standard would make it easier for it to exclude a defense 

rebuttal witness than vice-versa. Its standard is therefore wrong. 

Instead, the correct test, to give full effect to the "reasonable anticipation" 

standard in Roy, is whether the prosecution should have reasonably foreseen calling the 

rebuttal witness based on the information available pretrial. Cf. Black, 227 W. Va. at 309

10. Here, the State knew Petitioner wanted to contest his guilt at trial. A.R. 30. It knew its 

only direct witness was six years old, A.R. 175, and would testifY concerning events 

happening when she was five. A.R. 184. It also knew that Petitioner had retained an expert 

to challenge the reliability of her police statement. A.R. 12. The State therefore should 

have anticipated a challenge to ,her ability to accurately recall events and circumstances. 

The State further knew that the grandfather could corroborate some of the 

circumstances surrounding the accusation. It knew the alleged abuse occurred at the 

grandfather'S residence, and that he was home. A.R.184. The complainant's story 

involved the presence of a tent set up in the grandfather's yard, with chairs inside it. A.R. 

186. The prosecution should have foreseen that, if the defense challenged the complainant 
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on these details, the grandfather could bolster her credibility by explaining the physical 

setting as well as how abuse could occur in the front yard with no adult witnesses. The 

grandfather also witnessed the initial contact between the complainant and the non

testifying police officer. A.R. 489. The prosecution need not be clairvoyant to foresee that 

under these circumstances, the grandfather could offer relevant rebuttal testimony; it 

need only be reasonably prepared for trial. It therefore should have disclosed its rebuttal 

witness, so that the defense could investigate him pretrial. 

B. 	The grandfather'S testimony created a "manifest necessity" for a mistrial 
because his novel accusation fundamentally changed the nature of the case, 
making it impossible for Petitioner to plan a meaningful defense. 

The State's failure to disclose the foreseeable rebuttal witness created a "manifest 

necessity" for a mistrial, see W. Va. Code § 62-3-7, because the surprise testimony made it 

impossible for Petitioner to prepare and present a meaningful theory of defense. Prior to 

rebuttal, the State accused Petitioner of an isolated incident of sexual contact, for which it 

had no direct witnesses besides its youthful complainant. After the rebuttal, the defense 

needed to address a novel claim: that the contact may have been part of a pattern, and that 

an adult had witnessed an additional, uncharged bad act. 

1. 	 The grandfather accused Petitioner ofan additional, uncharged act of 
abuse. . 

The State first argues that the grandfather did not raise the specter of an addi

tional, uncharged act. Resp.'s Br. 8. However, this assertion disregards considerable con

text that made the import and prejudice of the grandfather's testimony quite apparent. 

After the court overruled Petitioner's objection and permitted the grandfather to 

testifY, the defense asked in cross examination whether, during the grandfather's interac

tions with Petitioner, he had ever confronted Petitioner about the complainant's accusa

tion. A.R. 490. The grandfather answered, "I didn't accuse him of anything[.]" [d. He 

4 




then continued, non-responsively to the question, "but I tell you one thing I did catch him 

do. I was coming out of the kitchen with the door open and he had my granddaughter in 

his lap and he had his hand --[.] " A.R. 490; see also Petr.'s Br. 3. At that point, the circuit 

court sua sponte interrupted the grandfather to prevent him from testifying further. See 

A.R. 490-91; 522-23. 

After two days of trial concerning whether Petitioner used his hand to touch the 

complainant's vagina through her clothing, it was obvious what the grandfather claimed to 

have" [caught]" Petitioner doing to his granddaughter. See A.R. 490. The court saw the 

immediate prejudice, and intervened to prevent an irremediably unfair situation from get

ting worse. See A.R. 490-91; 522-23. Petitioner then objected, A.R. 491, moved for a mis

trial, A.R. 492, and was compelled to address the surprise testimony in closing,complicat

ing the intended defense. A.R. 555. The State's suggestion that perhaps the grandfather 

caught Petitioner patting her on the head or some other inoffensive gesture is unpersua

sive. See Resp.'s Br. 8. Even if that were so, it would make matters worse not better: then, 

the court's sua sponte action would have transformed an innocuous comment into a damn

ing implication. 

This Court reviews the evidence in the light most favorable to the prevailing party 

within reason, but the response argument requires that it be willfully obtuse. The context 

made the grandfather's novel allegation clear. As the trial lawyer colorfully put it, "that 

skunk is in the box." A.R. 523. The jury did not need to see it to know it was there. 

2. 	 This surprise testimony made it impossible for Petitioner to plan an ap
propriate theory ofdefense. 

The State next argues that the grandfather's statement did not prejudice Peti

tioner because its remaining evidence "was overwhelming." Petitioner disagrees concern

ing the strength of the State's case; a complainant's accusation merely meets the bare 

constitutional minimum to sustain a conviction. See Resp.'s Br.l0. But more importantly, 

5 




the response argument relies upon the wrong standard for prejudice. It is nonsensical to 

ask whether all the evidence could still sustain the jury's verdict when the issue is 

whether the court should have discharged the jury mid-trial. 

Instead, as the Court ruled in State v. Smith, 220 W. Va. 565, 648 S.E.2d 71 (2007) 

(per curiam), this Court reviews the degree to which a mid-trial discovery violation preju

dices the defendant's ability to plan a meaningful defense. Smith, 220 W. Va. at 571. The 

State tries to distinguish Smith (and State v. Grimm, 165 W. Va. 547, 270 S.E.2d 173 

(1980» by arguing that there, the State did not disclose other information, in addition to 

the rebuttal witness. Resp.'s Br. 9, n. 5. To the extent this fact is relevant to anything, it 

goes to the degree of error, rather than the real import of Smith, which is the measure for 

prejudice. Smith is directly on point for that half of the equation. Smith, 220 W. Va. at 570

71. In Smith, this Court found a manifest necessity for a mistrial because the State's failure 

to make rim:ely pretrial disclosures prejudiced Smith's "preparation of a defense and 

[prejudiced him] at trial." Id. at 571. 

Here, the grandfather's surprise testimony likewise prejudiced Petitioner at trial 

and negatively affected his ability to plan a meaningful defense. The grandfather's allega

tion amounted to an uncharged bad act. See WVRE 404. Such evidence is uniquely preju

dicial. See State v. Willett, 223 W. Va. 394, 400-401, 674 S.E.2d 602, 608-09 (2009) (per 

curiam) (Ketchum,]., concurring). Bad acts evidence causes juries to preconceive defend

ants as bad people, distorting their view of the evidence and making them unfairly suscep

tible to inculpatory inferences. Id. Particularly where, as here, the uncharged conduct is 

similar to the charged offense, bad acts evidence invites the jury to dispense with the pre

sumption of innocence, seriously impairing the likelihood that the empaneled jury can be 

fair.Id. 

And coming at the close of evidence, with no notice, the surprise testimony max

imized the prejudice by preventing Petitioner from effectively planning a defense. Prior to 

trial- prior to the rebuttal, even - the State alleged Petitioner committed a single act of 
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abuse, with no direct witnesses to corroborate the complainant's story. E.g. A.R. 185,187. 

Petitioner planned a defense to this kind of case: he denied the accusation, retained an ex

pert to explain how the complainant's statement could have been false, and pointed to cir

cumstantial evidence that the complainant's family was unconvinced by the accusation. 

A.R. 401-25, 468-71. The defense expressed incredulity that there would only be a single 

instance since Petitioner had considerable access to the child, A.R. 198, and even elicited 

from the complainant's mother that just prior to her accusing anyone of anything, the 

complainant's father entered her life, raising the possibility of a child innocently misattrib

uring real abuse to the wrong person. See A.R. 229, 246. 

The grandfather's surprise testimony undermined all of this, and occurred at the 

end of trial when Petitioner could do little to adjust his theory of the case. Instead of a sin

gle allegation with no direct corroboration, Petitioner now had to respond to the accusa

tion that he was a serial offender and an adult saw him commit an uncharged bad act. And, 

he could only address it through argument in closing, based on evidence he adduced to 

meet a very differentkind of case. The circuit court therefore erred by not declaring a 

mistrial. 

CONCLUSION 

The point of a trial in an adversarial system is to afford notice and a meaningfulop

portunity to be heard. Discovery serves both purposes. Roy, 194 W. Va. at 283. "We do 

not mean to suggest that a defendant has a right to fabricate a defense, but we strongly 

note that our Rules of Criminal Procedure have provided a right to discovery, and corre

spondingly, a right to devise a defense and trial strategy on the basis of the evidence dis

closed by the prosecution." Smith, 220 W. Va. at 570 (cleaned up). The State, by with

holding information subject to disclosure until it was too late for the defense to meaning

fully respond to it, changed the rules of the game mid-trial. The circuit court therefore 

erred, and Petitioner requests that this Court reverse its denial of a mistrial. 
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