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INTRODUCTION 

The briefs filed by the Respondents and the Amicus Curiae dedicate a significant portion 

of the arguments to this Court as to how important it is to West Virginia's economy and national 

security that the Respondents be permitted to engage in drilling in the Marcellus formation. The 

data and arguments presented in support of this argument are irrelevant for the purposes of this 

appeal. This case is not about whether the Respondents should be permitted to drill horizontal 

wells in the Marcellus formation. Rather, the fundamental question before this Court is whether 

the Petitioners should disproportionately bear, without compensation, the substantial burden 

from these activities because their predecessors in title severed mineral rights at a time when the 

burden from these activities was not imaginable. Contrary to the arguments advanced by the 

Respondents and Amicus Curiae briefs, the Petitioners are not placing West Virginia's economy 

and national security at risk by seeking compensation for the burdens imposed upon them by the 

repeated and egregious nuisances they experience as a result of the Respondents' drilling 

methods and business practices. The Respondents and Amicus Curiae seek to distract this Court 

from the essence of this case by draping themselves in the flag, patriotism, and dire, inflated 

warnings that somehow the compensation sought by the Petitioners would result in the collapse 

of West Virginia's economy and constitute a national security crisis. These arguments and 

overwrought declarations are not only irrelevant to the issues before the Court but are also 

disingenuous as Petitioners are not seeking to halt Marcellus shale development, rather they are 

seeking just compensation for the burdens imposed upon them by the actions of the Respondents 

that, as Respondents and Amici acknowledge, will result in Respondents receiving vast sums of 

money. 
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ARGUMENT 


I. 	 The Panel's Decision Applied the Wrong Legal Standards Which Ignored 
Established Surface Owners' Rights Under West Virginia Law. 

A. 	 A mineral severance deed does not grant the mineral owner the right to 
extract natural gas using methods uncontemplated when the deeds were 
executed, that are not necessary to the extraction of the minerals and that 
substantially burden the surface owner. 

As set forth in detail in the Petitioners' brief, the only grant of rights flows from the 

severance deeds entered into decades ago by their predecessors in title. The Panel was simply 

wrong in concluding that pursuant to Quintain Development LLC v. Columbia Nat. Res. Inc.}, the 

severance deeds constituted an easement, thus, the actions of the Respondents could not 

constitute a nuisance because such actions did not exceed the scope of the easement. Quintain' s 

holding limiting nuisance claims against the owner of an easement was made in the context of an 

express easement for a pipeline to cross the grantee's property and did not involve an easement 

supposedly implied by a mineral severance deed.2 

Respondents have cherry picked a statement from a brief filed below3 to incorrectly claim 

that Petitioners conceded that Antero had an easement and could not be liable for nuisance for its 

use of Petitioner's surface estate to develop the Bland and Moran leaseholds to the extent that the 

development is for the minerals contained in each leasehold.4 The Petitioners brief below was 

specifically objecting to and disputing the Panel's decisions which are the very subject of this 

appeal. In the brief below, Petitioners' specifically noted that any concessions made "for the sake 

1210 W.Va. 128.556 S.E.2d 95 (2001). 


2 556 S.E.2d at 98. 


3 Motion to Amend or Alter Final Order Granting Defendants' Motion for Summary Judgment, or in the Alternative, 

to Reargue Defendants' Motion for Summary Judgment. (See Appendix 002501) 


4 See Antero's brief at p. 15. 
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of argument and for the purpose of this section of this Motion only.,,5 Indeed, Petitioners' 

specificall y contended that Respondents "have used the surface of these Plaintiffs' properties, by 

creating a nuisance thereon, through activities outside the scope of any easement afforded under 

the 1984 Moran Lease.,,6 

1. This Court's Ruling in Quintain does not extend to implied easements. 

The cases cited by Respondents in support of the claim that Quintain is not limited in 

application to express easements do not support such a conclusion. First, the cases relied upon 

are nonbinding cases from foreign jurisdictions. Second, the cases are distinguishable. Drayton v. 

City ofLincoln County7 involved a prescriptive easement, in which the plaintiff proved open, 

notorious use of the land, adverse to the rights of defendants and their predecessors, for a 

continuous and uninterrupted period of 10 years.8 The Plaintiff and its predecessor in interest had 

been operating its business since 1984 and the defendant, the party making the nuisance claim, 

did not purchase the adjoining property until 2002.9 Unlike the plaintiffs in Drayton, the 

Respondents in this case do not have a prescriptive easement. 

The Edgcomb v. Lower Valley Power & Light, Inc. 10 case involved the interpretation of 

an express easement which did not state the location and dimensions, i.e. a "floating easement" 

which is defmed as an "[e]asement for right-of-way which, when created, is not limited to any 

specific area on servient tenement." 11 The Court held that it was clear that the easement was 

defined by the poles and lines traversing the Edgcomb's' property. Thus, it held the current 

5 JA: 2503. 

6Id. 

7 260 P.3d 642, 646 (Or. Ct. App. 2011). 

8 Id. 

9 [d. at 644. 

10 922 P.2d 850 (Wyo. 1996). 

11 Id. at 855. 
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location of the transmission line was the one the parties intended when the easement was 

created. 12 Thus, unlike the facts involved in this case, Edgcomb involved an express easement 

and does not support the Respondents' position. 

Similarly, Pa. R. Co. v. Kearns J3 offers no support to the Respondents contention that 

Quintain is not limited in application to express easements. Kearns involved whether or not a 

document was intended to create an easement when it contained no description of the property 

by metes and bounds and only identified the street number. 14 

Contrary to the Respondents' assertions, the plain language does not make it clear that 

Quintain applies to all easements. The Respondents and Panel ignored t.lte context of Quintain in 

light of the factual circumstances before the Court which was specifically related to an express 

easement. Rather, Quintain's holdings regarding the scope of activities contemplated by the 

parties is evidence that this Court did not intend such a broad application. IS 

Additionally, it should be noted that it was the Panel's sua sponte decision to expand the 

application of Quintain, as the Respondents below had merely argued that the application of 

Quintain was limited by surface agreements signed by the plaintiffs who are no longer seeking to 

appeal the Panel's judgments against them. 

Respondents' reliance on Buffalo Min. Co. v. Martin16, is misplaced. Respondents 

broadly claim that Buffalo Mining recognized that easements can be created by implication. 

However, Respondents ignore Buffalo Mining's conclusion that: 

12 [d. 

13 48 N.E.2d 1012, 1016 (Ohio Ct. App. 1943). 

14 [d. at 1015. 


15 See, Quintain, 556 S.E.2d at 100 (parties' contemplation principles restrict the owner of an easement from 

utilizing a technology that did not exist at the time an indenture was executed); id. at 137 (limiting easements to 

rights within contemplation of parties at time of grant). 

16 165 W.Va. 10, 15,267 S.E.2d 721, 724, n.3 (1980). 
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Where implied as opposed to express rights are sought, the test of what is 
reasonable and necessary becomes more exacting, since the mineral owner is 
seeking a right that he claims not by virtue of any express language in the mineral 
severance deed, but by necessary implication as a correlative to those rights 
expressed in the deed. In order for such a claim to be successful, it must be 
demonstrated not only that the right is reasonably necessary for the extraction of 
the mineral, but also that the right can be exercised without any substantial burden 
to the surface owner. 17 

Contrary to the Respondents' claim, limiting Quintain's holding to express easements 

would not overturn sixteen (16) years of jurisprudence or a widely accepted, mainstream legal 

principle. 

Even the unpublished cases cited by Respondents establish that to bar nuisance claims the 

activities have to be within the scope of permitted activities. Indeed, the Crown Indust., Inc. case 

limited the bar on nuisance claims to only areas of the property which it was allowed to occupy 

under its rights to the surface. 18 

2. 	 The Panel~s Application of Quintain was not consistent with West 
Virginia Jurisprudence Balancing Surface Owners' and Mineral Owners' 
Rights. 

As set forth in detail in the Petition, the Panel's decision to broaden the scope of Quintain 

is inconsistent with this Court's precedents regarding the rights reserved by surface owners. This 

Court's precedents make clear that the mineral owner's right of access is limited to operations 

that constitute a "reasonable burden" and are "fairly necessary in the development" of the 

mineral rights." Squires v. LaffertyJ9,; Buffalo Min. Co. v. Martin20 ("The funda...rnental basis for 

all of the decisions is whether the easement sought is substantially compatible with the surface 

rights granted to the mineral owner and whether it substantially burdens the surface owner's 

17 Buffalo Mining. supra, 165 W.Va. at 18,267 S.E.2d at 725. 


18 2005 WL 6239540 *3. 


19 95 W.Va. 307, 121 S.E. 90, 91 (1924). 

20 165 W.Va. to, 15.267 S.E.2d 721,724, n.3 (1980). 
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estate." This test is not materially different from the test for a private nuisance. Hendricks v. 

Stalnake,21 (a private nuisance is "a substantial and unreasonable interference with t..i.e private 

use and enjoyment of another's land .... The unreasonableness of an intentional interference 

must be determined by a balancing of the landowners' interest.") 

Respondents are simply wrong in their conclusion that the Panel's application of 

Quintain does not confer upon Antero additional rights extending beyond those that already 

existed. In the Respondents' reliance on Martin v. Hamblef22 , the Respondents provide the 

following quotation which is incomplete: "[a] surface owner's rights, however, are subject to the 

mineral owner's rights.,,23 The Respondents conveniently leave out the next sentence which 

states "A mineral owner generally has the right to utilize the surface for 'purposes reasonably 

necessary for the extraction of the minerals. ",24 

B. 	 An owner of mineral rights underlying a particular property does not have 
the right to create a nuisance on the surface of that tract to develop minerals 
underlying another property. 

Under Quintain, and all the related authority cited in the original Petition, at best 

Respondents have an easement to use the surface of the Petitioners' property to extract the oil 

and gas underlying the same property, in a manner which otherwise would constitute a nuisance, 

were it not for the easement. 

In this case, the undisputed evidence is that the leases and deeds of record in this case 

establish that the Respondents massive operations exist to take gas from a vast pool that exceeds 

the property rights granted by Petitioners' predecessors in title. Indeed, the record presented 

21 181 W.Va. 31, 33, 35, 380 S.E.2d 198,200,202 (1989). 


22230 W.Va. 183, 191,737 S.E.2d 80, 88 (2012). 


23 See Antero brief at p. 17 footnote 27; Hall's brief at p. l7 footnote 24. 


24 Martin, supra. (citing Buffalo Mining). 
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shows that in many instances, the activities claimed as a nuisance were for wells not drawing gas 

from Petitioners' properties. This distinguishes Miller v. NRM25 and other cases addressing 

surface use in pooled tracts as the abuse of the surface rights here is for the development of lands 

outside even the pooled tracts. 

Moreover, Respondents conflate the argument on whether they have the right to use the 

surface at all with whether the concentrated, massive burden they are imposing on the few 

landowners sufficiently exceeds the scope of the rights granted. 

Under the plain language of the leases and agreements at issue, Respondents do not have 

the right to create a nuisance on Petitioners' properties for the purpose of extracting or enjoying 

oil and gas underlying other properties not encompassed under the lease or agreement. 

Therefore, any nuisance conditions that adversely impact the Petitioners arising from the 

extraction of gas underlying other properties unequivocally are beyond the scope of the easement 

created under the leases, and Respondents are liable for nuisances the create and that are caused 

by such activities. 

Finally, Respondents argue that the Panel did not abuse its discretion in concluding that 

this argument should have been raised to the Petitioner's Rule 59(e) motion. This issue arises in 

the context of a small number of the over 200 plaintiffs in this mass litigation. The issue 

involves a question of law that only became relevant after the Panel expanded the Quintain 

argument made by Respondents. The novel issues, which this Court has not yet addressed arose 

in the first group of cases to be litigated in the mass litigation. Given that the issue was 

developed and briefed, this Court should resolve it on the merits rather than await t..lte filing of a 

second appeal raising this issue. Rule 59 allows relief to "prevent obvious injustice." Mey v. Pep 

25 570 FSupp. 28 (N.D. WV 1983). 
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Boys-Manny, Moe & Jack.26 Given that the ultimate ruling adopted by the Panel was not even 

raised by the Respondents, it would be unjust for this Court to develop a rule applicable to all 

similar cases without resolving the issue on the merits. 

II. 	 Respondents failed to establish as a matter of law that their activities were 
contemplated when the relevant deeds were executed, that they were necessary 
to the extraction of the minerals, and that they do not substantially burden 
Petitioners as the surface owners. 

As noted above and in the original Petition, in order to be relieved of the burdens of 

nuisance law, Respondents must establish that their activities are within the scope of the 

easement which requires proof of three factors: (1) that their activities were contemplated when 

the relevant deeds were executed; (2) that they were necessary to the extraction of the minerals; 

and (3) that they do not substantially burden the Petitioners as the surface owners.27 The 

Respondents have not established any of these requirements. 

A. 	 The burdens on surface owners from Respondents horizontal Marcellus 
natural gas drilling were not contemplated by the parties at the time the 
severance deeds were executed. 

1. 	 The Panel was wrong in its conclusion that absent agreements to the contrary, 
parties to contracts contemplate modifications of their contractual relations by 
the development of new methods in technology. 

The Respondents attempt to evade the requirement that the activities were not 

contemplated when the deeds were executed by claiming that absent agreements to the contrary, 

parties to contracts contemplate modifications of their contractual relations by the development 

of new methods in tech..'1010gy. The panel was wrong in accepting this conclusion. The 

Respondents reliance on l¥. Va. Dep't ofTransp. v. Veach28, for the proposition that an owner 

26 228 W. Va. 48, 57, 717 S.E.2d 235, 244 (2011). 


27 Quintain, 556 S.E.2d at 100; Buffalo Mining. 267 S.E.2d at 725-26. 

28 239 W.Va. 1,799 S.E.2d 78, 96 (2017). 
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conveying an interest in land knows that in a hundred years the use of that land may change, 

including producing natural gas through hydraulic fracturing is misplaced. The language cited by 

the Respondents appears in a concurring opinion on an issue that was not even preserved for 

appeal or addressed by the majority opinion. 

The Respondents argument ignores this Court's precedents regarding the contemplation 

of the parties. "In any construction of the language of a deed the intent of the parties is 

controlling.,,29 Furthermore, in Quintain this Court noted: "[A] deed will be interpreted and 

construed as of the date of its execution.,,3o Thus, this Court has "applied.these principles to 

restrict the owner of an easement from utilizing a technology that did not exist at the time an 

indenture was executed."3! Additionally, this Court's holding in Phillips v. Fo:x32, stands in stark 

contrast to the this position (holding that the right to surface mine will only be implied if it is 

demonstrated that, at the time the deed was executed, surface mining was a known and accepted 

common practice in the locality where the land is located). 

The Petition in this case sets forth a detailed discussion of West Virginia case law, 

including Phillips v. Fox, which the Panel ignored in order to conclude that parties to contracts 

are held to contemplate advancements in technology, absent specific language to the contrary.33 

The Respondents seek support for their argument in Squires v. Laffertl4; Rassell v. 

W. Va. Central Gas CO.35 ; and Armstrong v. Md. Coal CO. 36, The Petition in this case sets forth 

29 Kell v. Appalachian Power Co., 170 W.Va. 14, 19,289 S.E.2d 450, 456 (1982). 


30 Quintain, supra, 556 S.E.2d at 100. 


31 Quintain, supra, 556 S.E.2d at 100. 


32 193 W.Va. 657,458 S.E.2d 327 (1995). 

33 See Petition at pp. 20-22. 

34 95 W.Va. 307,309, 121 S.E. 90, 91 (1924) 

35 86 W.Va. 198, 103 S.e.1l6 (1920). 

36 67 W.Va. 589,69 S.E. 195,203 (1910). 
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how these cases do not support either the Panel's holdings, or the Respondents' arguments; 

rather, they support the Petitioners' position. The Petitioner incorporates those pages hereinY 

2. 	 Horizontal Drilling and Hydraulic Fracturing are materially different from the 
extraction methods contemplated at the time the minerals were severed or 
acquired and are incompatible with and destructive to the Petitioners' Surface 
Estates. 

The Panel and Respondents rely upon Buffalo Mining, supra to support the contention 

that in order for a method to be "materially different from that which the owner contemplated at 

the time of granting the right" requires that such different use "virtually destroy[s]" the surface 

or is "totally incompatible with the rights of the surface owner.,,38 

The Panel and Respondents both ignore the test articulated in Quintain, and opinion 

which post-dates Buffalo Mining by twenty years. Quintain set forth that the proper evaluation 

was as to whether the technology was known and accepted, and reasonably necessary for the 

extraction of the mineral, and without substantial burden. Contrary to the position taken by the 

Panel and Respondents, Buffalo Mining does not support the "total destruction" requirement 

imposed by the panel. Rather, the Buffalo Mining Court added a requirement that the implied use 

be "without substantial burden to the surface owner.,,39 The Petition contains a detailed 

discussion of the appropriate test the panel should have applied and the misapplication of Buffalo 

Mining.4o 

It is disingenuous for the Respondents to claim that Antero's methods, including pooling, 

horizontal drilling, and hydraulic fracturing, do not cause an interference with the Petitioners' 

surface estates that are "materially different" from what would have been within the 

37 See Petition at pp. 21-22. 


38 See Respondent Antero's brief at footnote 47, p. 22. 


39 Buffalo Mining, supra, 267 S.E.2d at 723. 


40 SeePeiitioner's bdefatpp. 21-24. 
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contemplation of the parties at the time the minerals beneath the Petitioner's properties were 

severed or acquired. The Petition set forth in detail the burdens on the surface owners resulting 

from Antero's use of such methods, which were not contemplated by the parties at the time the 

severance deeds were executed.4! 

B. Respondents have failed to establish that their activities are necessary. 

Contrary to Respondents' contentions, Petitioners did not concede that Respondents 

activities were reasonably necessary to develop the mineral estates. While at oral argument 

Petitioners addressed the issue of whether the type of activities were necessary42,Judge Moats 

made clear he understood, the issue was the scope and manner in which the Respondents were 

operating: "It just comes down to the question of quantity, times or things of that nature; is that 

accurate?,,43The context of the argument is clear that Petitioners' claims are based on the volume 

and unnecessarily burdensome manner in which the Respondents operated.44 

Respondents claim that Antero provided unchallenged expert opinion establishing that 

horizontal drilling and hydraulic fracturing were reasonable and necessary to develop Marcellus 

Shale minerals. Respondents ignore the Petitioners' complaints which involved conduct that 

could be mitigated or eliminated. Respondents presented no testimony that they could not 

recover gas without operating in the abusive manner in which they did. Dust can be controlled, 

traffic can be moderated, lights can be repointed or focused, and the extent of nighttime 

operations can be reduced or eliminated. These activities are not reasonable or necessary. 

Petitioners' experts, Dr. Cheremisinoff and Dr. Ingraffea established that the Respondents' 

41 See Petitioner's brief at pp. 26-29. 


42 See JA: 2259-60. 

43Id. 


44 Id. atpp. 16-17. 
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reckless operations are conducted in a manner that is outside the relevant industry standards. 

[cite] 

c. 	Respondents' activities constitute a substantial burden on Petitioners' rights 
to use and enjoy the surface. 

Once again, the Panel applied the incorrect test in concluding that Antero's use of 

horizontal drilling and hydraulic fracturing to develop its mineral estate was not incompatible or 

not wholly destructive of the surface estates. Respondents attempt to escape culpability for the 

substantial burden its activities create by claiming that Antero's current methods of extraction 

are far less burdensome to the surface estate than the drilling of mUltiple vertical wells on 

Petitioners' surface estates. 

The Respondents claim that even the West Virginia Surface Owners' Rights Organization 

proclaims that horizontal drilling is the "best thing for everyone" minimizes that this statement 

was made in the context of "if' the Marcellus Shale was to be drilled. The Respondents ignore 

the WVSORO's statement that it had "learned the hard way that any such legislation that the 

Legislature would pass would only give the drillers what they want out of such legislation, and 

would not protect surface owners or other mineral owners.,,45 

The Panel relied on cases permitting physical con~truction on the surface tracts such as 

roads and pipelines in reaching its conclusion that "West Virginia precedent makes clear that the 

noise, traffic, vibrations, dust, lights, and odors of which Plaintiffs complain are well within the 

bounds of what is reasonable and necessary use to develop minerals.46 As set forth in the 

Petition, the question of whether a physical disturbance of the surface property was necessary is 

45 "Why Multiple Horizontal Wells from centralized well pads should be used for the Marcellus Shale," W.Va. 
Surface Owners' Rts. Org., http://www.WYsoro.org/resources/marcellus/horiz drilling.html (Aug. 27,2012). 
46 A:250 I at en 35. 
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clearly different from the manner in which the Respondents' operations were being conducted. 

None of the cases relied upon by the Panel held that unreasonable noise, traffic, vibrations, dust, 

lights, and odors are not a substantial burden. 

The Panel was wrong in discounting the undisputed testimony presented by the 

Petitioners regarding the constant barrage of light, noise, dust, odor and vibration as "self

serving." The Panel incorrectly discounted the Petitioners' expert testimony regarding the 

substantial impacts on the surface owners as a result of the Respondents careless operations.47 

III. 	 Public policy supports allowing Petitioners' nuisance claims as Respondents 
should not be forced to disproportionately bear the burden of Respondents 
activities. 

The Respondents and Amicus Curiae have concocted an elaborate public policy argument 

on the false premises that allowing the Petitioners to pursue their claims and be compensated for 

their damages would lead to a complete cessation of horizontal well drilling in the Marcellus 

formation which would culminate in the collapse of West Virginia's economy and national 

security. Not only is this false premise unnecessarily alarming and overwrought in nature, but it 

has no relation to the fundamental questions presented by this appeal. The simple premise before 

this Court is whether the Petitioners should disproportionately bear the substantial burden from 

these activities because their predecessors in title severed mineral rights at a time when the 

burdens from these activities were no imaginable. 

As noted in the Petition, the Respondents have unsuccessfully attempted to convince the 

West Virginia Legislature to bar the very claims brought by the Petitioners in this action. The 

47 Respondents challenge the admissibility of the opinions of Petitioners' experts citing the motions in limine they 
filed. The Panel did not consider the expert opinions and did not rule on their admissibility. This discretionary 
ruling should not be made for the first time on appeal. At best, the challenges raised by Respondents go to the 
weight not the admissibility of the opinions. For the reasons stated in Petitioners' responses [SA: 003642;004450; 
JA: 1411; 1418-21; 2474], these motions should be denied by the Panel on remand. 
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Legislature's rejection of the Respondents' attempt to receive immunity for its actions should 

have been recognized and given weight by the Panel in considering the public policy 

implications of this case, particularly given the express preservation of corrunon law remedies in 

the code.48 

Allowing limited nuisance claims preserves the balance directed by W.Va. Code §22-7

l(a)(l) and W.Va. Code § 22-6B-l(a)(l). Allowing nuisance claims does not automatically or 

necessarily result in tort liability being imposed on Respondents. In Hendricks, this Court 

defmed private nuisance as "a substantial and unreasonable interference with the private use and 

enjoyment of another's land."49 ''The unreasonableness of an intentional interference must be 

determined by a balancing of the landowners' interest:,,50 The Panel did not determine whether 

the conduct constituted a nuisance - instead it irrununized the Respondents' actions. 

Additionally, if Respondents want to be free from nuisance judgments, they are free to negotiate 

with the surface owners whose land they intend to burden to purchase the rights that were never 

contemplated to be given up a century ago. 

With respect to the public policy arguments advanced by the Respondents and the Amici, 

just this week a report was released which addresses the dangers and burdens to corrununities 

due to fracking and the Marcellus Shale.51 The claim that hydraulic fracturing is the "best thing for 

everyone" and do not exceed the conditions that the Petitioners would experience if Antero exercised its 

right to develop minerals on Petitioners' surface estates by other methods is misleading and self-serving. 

As noted by the newly released report, the large well pads and multiple wells involved in hydraulic 

48 Cf State v. Butler, 239 W.Va. 168,799 S.E.2d 718, 726 (2017). 


49 Hendricks v. Stalnaker, 181 W.Va. 31, 33, 380 S.E.2d 198,200 (1989). 


sOld. at 35. 


51 See "In Everyone's Backyard: Assessing Proximity ofFracking to Communities at-risk in West Virginia's 

Marcellus Shale. "at 1 (August 15,2017). 
http://www.downstreamstrategies.comldocuments/reoorts pubiicationlirackfinder 8-14-17 fina!.pdf 
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fracturing produce "large amounts of solid and liquid waste containing toxic chemicals" which must be 

transported for disposat.52 These waste fluids are often stored in large pits or impoundments near 

wellpads.53 It has been recognized that "potential pathways through which communities may be impacted 

include: water quality, air quality, noise and light from infrastructure, increased truck traffic and related 

stress."54 

Furthermore, the Respondents' claims that hydraulic fracturing has been around for decades 

simply ignores that the number of Marcellus Shale wellpads grew from eight in 2007 to five hundred 

thirty-two in 2014.55 In addition, the footprint of these wellpads and the surrounding impoundments grew 

from 12 to 1,286 acres between this same period.56 The infrastructure - "such as roads, impoundments, 

pipelines, and staging areas - supporting these wellpads requires additional space. Impoundments used to 

store fresh water and wastewater required twenty-two total acres for seventeen impoundments in 2014." 

The average impoundment covered 1.1 acres of land.57 

Scientific studies have suggested that living near fracking may adversely impact human health 

through contamination of drinking water sources or through air pollution.58 Additionally, "noise and light 

associates with the increased industrial activity necessary for well development may negatively impact 

human well-being and stress levels."59 

521d. 

531d. at 1. 

541d. at I. 

551d. at 6. 

561d. 

571d. at 7. 

581d. at 12. 

59 [d. 
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CONCLUSION 


For all the reasons stated herein, and in the original Petition, this Court should reverse the 

summary judgments entered by the Panel and remand this case for further proceedings on the 

merits of Petitioner's nuisance claims. 
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AND KATHERINE ASHCRAFT, GREGG D. 
MCWILLIAMS, MARY MIKOWSKI, AND 
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