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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


STATE OF WEST VIRGINIA, 

Respondent, 

v. Appeal No. 17-0020 

DAVID M. WASANYI, 
Petitioner. 

BRIEF OF RESPONDENT, 
STATE OF WEST VIRGINIA 

Respondent, the State of West Virginia, by counsel, respectfully responds to Petitioner's 

Brief filed in the above-styled direct appeal. The State asks that this Court affirm the judgment of 

the Circuit Court of Berkeley County. 

I. RESPONSE TO ASSIGNMENTS OF ERROR 

1. 	 Juror Krista] Caldwell, who was suffering from serious health conditions and had 

multiple, necessary medical procedures scheduled during the course of trial, was struck 

by the State for plainly non-discriminatory reasons. 

2. 	 Petitioner failed to demonstrate an adequate foundation to warrant admission of a letter 

and medical records, particularly where there was no basis to conclude Petitioner 

received them prior to the offenses for which he was tried; moreover, any probative value 

these documents may have had was substantially outweighed by the risk of confusing the 

JUry. 

3. 	 A new trial was not warranted on the basis of the Circuit Court's refusal to grant a bench 

trial because Petitioner was not entitled to a bench trial as a matter of right and the Circuit 
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Court's basis for withholding consent - including considerations of sustaining confidence 

in the judicial system - was reasonable and within the Court's sound discretion. 

II. STATEMENT OF THE CASE 

This matter comes before the Court because Petitioner, a phannacist with an ownership 

interest in the City Pharmacy in Martinsburg, West Virginia, unlawfully delivered controlled 

substances to two individuals without proper prescriptions in violation of West Virginia Code 

§60A-4-401(a) [2011]. Petitioner received an effective sentence of not less than five nor more 

than 75 years in the penitentiary, with his sentences ordered to run consecutively to sentences 

imposed in a separate Berkeley County criminal action. I APp2 at 122-24. 

On January 28, 2014, Sedric Gilbert sought to have a prescription filled at the City 

Pharmacy in Martinsburg. Petitioner asked Amanda Dunkelburger, a pharmacy tech at City 

Pharmacy, to verify the prescription by calling the clinic in Atlanta, Georgia, where a physician 

purportedly issued the prescription. APP at 426-27. Ms. Dunkelburger was infonned that the 

prescription was not legitimate and that someone would call her back. APP at 427. Soon 

thereafter, the call was retuned by the owner/office manager of the pain clinic, Anthony Licata, 

who reaffirmed that the prescription was not legitimate. ld. 

At the time, the Drug Enforcement Agency in Atlanta was investigating the activities of 

the clinic. APP at 416. Consequently, the January 28, 2014 television conversation that initially 

included Ms. Dunkelberger and Mr. Licata, and subsequently included Petitioner and Mr. 

Gilbert, was being recorded pursuant to an electronic intercept order. APP at 417-19. When Ms. 

Dunkelberger was told the prescription was not legitimate, she shared the information with 

Petitioner's separate Berkeley County convictions are the subjection of Appeal No. 16-1009, now 
pending before this Court. 

2 "APP" refers to Petitioner's Appendix. 
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Petitioner, who was standing nearby. APP at 428. Subsequently, while Dunkelberger, Gilbert and 

Petitioner all participated in the call via speaker phone, they were informed that the physician 

who purportedly wrote the prescription, Dr. James Murtagh had not practiced at the clinic since 

October 2013. APP at 429. The recorded conversation was admitted into evidence and played for 

the jury in the trial below. APP at 427. Although neither the recording nor a transcript of same 

was included in Petitioner's Appendix, the Circuit Court later characterized Mr. Licata as stating 

that Dr. Murtagh was no longer associated with the business, that any further prescriptions from 

that per,son are or would be fake, and said so "probably seven times" in a "voice that carried,") 

APP at 570. 

The crimes for which Petitioner was found guilty involved Mr. Gilbert's sister, Imogene 

Abshear, APP at 534, and Ms. Abshear's acquaintance, Tina Hernandez, and occurred several 

months after the telephone call in which Petitioner learned that prescriptions purportedly issued 

by Dr. Murtagh from the Atlanta clinic were fake. At the time of the offenses, Ms. Abshear and 

Ms. Hernandez were both residents of Kentucky who were making a roughly 600-mile, 10-11 

hour drive to Martinsburg to have prescriptions ftlled at City Pharmacy. See, e.g., APP at 470, 

523. 

The investigation of Petitioner was initiated by Cpl. Brian Bean, a member of the West 

Virginia State Police's Bureau of Criminal Investigations and the Eastern Panhandle Violent 

Crime and Drug Task Force. APP at 408-09. Cpl. Bean initiated the investigation when DEA 

representatives shared information indicating that ladies from Kentucky were traveling long 

distances to purchase mUltiple prescriptions at City Pharmacy for cash. APP at 409-10. 

3 If Petitioner dIsputes the Circuit Court's characterization in any material way, Petitioner is 
invited to supplement his Appendix with the recording or a verified transcription, without 
objection by the State. 
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During the investigation. "patient profile" information for Ms. Abshear and Ms. 

Hernandez were obtained from City Pharmacy record. This data memorialized drug purchases 

occurring on October 22, 2014. November 18, 2014 and December 26, 2014 - after Petitioner 

was advised by Mr. Licata that prescriptions from his clinic purportedly signed by Dr. Murtagh 

were fake. 

The patient profile information reflected that Petitioner dispensed to Ms. Abshear 120 

tablets of oxycodone, 120 tablets of methadone and 90 tablets of alprazolam on October 22, 

2014, all purportedly prescribed by Dr. Murtagh. APP at 85-86, 442-44. 

In addition, Ms. Abshear's patient profile information reflected that Petitioner dispensed 

to her 150 tablets of oxycodone, 150 tablets of methadone and 90 tablets of alprazolam on 

November 18, 2014, again all purportedly prescribed by Dr. Murtagh. APP at 86, 447-48. For 

that same date, patient profile information reflected that Petitioner dispensed to Ms. Hernandez 

150 tablets of oxycodone and 90 tablets of alprazolam on November 18, 2014, all purportedly 

prescribed by Dr. Murtagh. APP at 87, 454. 

Finally, patient profile information reflected that Petitioner dispensed to Ms. Abshear 120 

tablets of oxycodone and 120 tablets of alprazolam on December 26, 2014, once again 

purportedly pursuant to a prescription by Dr. Murtagh. APP at 86, 447-48. On that same date, 

patient profile infonnation established that Petitioner dispensed to Ms. Hernandez 150 tablets of 

oxycodone arid 120 tablets of alprazolam on December 26, 2014, again purportedly pursuant to 

Dr. Murtagh's prescription. APP at 87.455. 

Russell Lederhouse, a pharmacist who formerly worked at City Phannacy. also testified. 

APP at 552-53. He noticed the prescriptions because they were for narcotics, were high volume 

or high count, and obtained from a long distance. The doctor was from Georgia and the women 
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were from Kentucky, so it just seemed odd that they were traveling to Martinsburg to get 

prescriptions filled. APP at 553-54. On one occasion he called the telephone number involved 

with the prescription and got a recording that the number was not accepting calls; that was not 

the type of response one would nOlmally get from a doctor's office. APP at 554. 

Information obtained from the Board of Pharmacy indicated that the only West Virginia 

pharmacies where prescriptions of Dr. James Murtagh were being filled were the City Pharmacy 

store in Martinsburg and its sister store in Charles Town. APP at 436-37. Fred Wagoner, a Board 

of Pharmacy investigator, testified that several factors made the prescriptions filled for Ms. 

Abshear and Mr. Hernandez suspicious. For example, the fact that the November 18,2014 City 

Pharmacy prescription order numbers for Ms. Abshear and Ms. Hernandez's oxycodone and 

alprazolam prescriptions were consecutive or nearly so indicates that they likely were filled at or 

about the same time. APP at 86-87, 457-58. Pharmacists are typically taught to take notice of 

customers who travel long distances and present these types of prescriptions. APP at 458. 

Further, records indicated that the purchases were "private pay," i.e., paid for directly by the 

patient, out-of-pocket. APP at 84, 461. Finally, the December 26, 2014 transactions were not 

submitted to the Board of Pharmacy's database as would normally occur, suggesting that 

someone chose to manipulate or override the information. APP at 462-63. 

The jury also hear from Roger Shallis, a pharmacist employed as a Board of Pharmacy 

inspector. APP at 555-56. Mr. Shallis testified that oxycodone is a potent, Schedule II narcotic 

that is a very effective drug but is susceptible to abuse. APP at 558. Methadone is also a 

Schedule II drug. ld. Alprazolam, also known as Xanax, is an anti-anxiety drug which also has a 

potential for abuse. ld. Oxycodone and methadone require written prescriptions; alprazolam 

prescriptions may be submitted electronically or by telephone. ld. 
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Mr. Shallis testified that if there is a question about a prescription, the normal response 

would be to contact the prescriber to establish that there was a relationship between the patient 

and physician and the legitimacy of the prescription. APP at 559. The residence of the patient 

and the location of the prescriber would be a factor that would cause a pharmacist to question a 

prescription. ld. Seeking to fill prescriptions for this combination of drugs would be a red flag. 

APP at 561. Paying in cash also would be a red flag. APP at 567. PharmaCies commonly have 

policies against filling prescriptions from out-of-state. APP at 562. Georgia, in particular, is 

recognized to be associated with illegitimate prescribers. APP at 563. In Mr. Shallis' expert 

opinion, taking into account these factors, prescriptions like those in question should not have 

been filled. APP at 564. 

The evidence indicated that the prescriptions were indeed fraudulent. Ms. Abshear and 

Ms. Hernandez first met while on vacation. APP at 470. They met Dianne Fikes, also known as 

Dianne Lacy at the Atlanta pain clinic. APP at 544. (All three ladies testified at trial.) Thereafter, 

a scheme was arranged whereby Ms. Fikes-Lacy would provide prescriptions purportedly signed 

by Dr. Murtagh in exchange for cash, either through the mail or by meeting Ms. Hernandez 

and/or Ms. Abshear near the TennesseelKentucky border. APP at 472-73, 541,545-46. The two 

would obtain two or three months' worth of prescriptions from Ms. Fikes-Lacy at a time. See, 

e.g., APP at 481,546. As a result oftbe arrangement, Ms. Abshear and Ms. Hernandez no longer 

needed to see doctors for their prescriptions. See, e.g., APP at 472. Ms. Abshear and Ms. 

Hernandez would pay Ms. Fikes-Lacy $300-$350 for oxycodone prescriptions and $50 for each 

additional prescription they desired. APP at 473, 527. Ms. Fikes-Lacy testified that she would 

make $200-$300 on each transaction. APP at 549. It was understood that the prescriptions were 

not legitimate. APP at 474, 545. Ms. Abshear claimed that she kept the oxycodone obtained 
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through the prescriptions but gave the other medications to Ms. Hernandez to provide, in turn, to 

Ms. Fikes-Lacy. APP at 526-27. 

According to Ms. Abshear, personnel at the Atlanta clinic suggested City Pharmacy as a 

place where their prescriptions could be filled. APP at 523. In turn, Ms. Abshear told Ms. 

Hernandez about City Pharmacy. APP at 471. Both knew that they could not likely get their 

prescriptions filled in Kentucky. APP at 482, 525-26. The prescriptions were purchased from 

Petitioner at City Pharmacy by cash in amounts in the range of$400-$600. APP at 477-78,531. 

Ms. Abshear had Petitioner's cell phone number and would call in advance and Petitioner would 

tell her when they could come to West Virginia. APP at 527-28. On the December 26,2014 visit, 

City Pharmacy was closed but Petitioner nevertheless met Ms. Abshear and Mr. Hernandez to 

complete the transaction. APP at 478-81,532-33. 

One of Petitioner's assignments of error concerns the State's preemptory strike of juror 

Kiistal Caldwell. As will be discussed in greater'detail in the argument below, Ms. Caldwell 

suffers from sickle cell anemia, had been hospitalized the week before Petitioner's trial, was 

scheduled to undergo dialysis on both the first day of trial and a subsequent trial day, and 

exhibited clear signs of pain and fatigue during the relatively short period during which she was 

present for jury selection. APP at 218-22,253-54, 378-81. 

Another assignment of error addresses the Circuit Court's refusal to admit Defendant's 

Exhibits 3 through 5, which were a physician's letter and certain medical records pertaining to 

Ms. Abshear and Ms. Hernandez. APP at 105-09. Again, these issues will be discussed in greater 

detail below. The Circuit Court declined to admit these materials because it determined they 

lacked an adequate foundation and could therefore confuse the jury. See, e.g., APP at 496-97, 
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535-38. Notably, the letter was prepared after the offenses for which Petitioner was convicted 

and there was no foundation as to when the other materials were provided to Petitioner. 

ill. SUMMARY OF ARGUMENT 

Petitioner's three assignments of error are without merit. 

First, Petitioner's contention that the State's exercise of a peremptory strike upon a black 

juror violated the principles of Batson 'V. Kentucky belies the fact that the juror was suffering 

from a cIDTent, serious medical condition. The juror had just emerged from a 5-day stint in the 

hospital and was scheduled to undergo dialysis on the afternoon ofthe trial's first day and, again, 

later in the week. The juror displayed visible signs of distress and fatigue that were readily 

apparent to observers in the courtroom. While the juror might have served both parties well 

under different circumstances, the State's concern that her medical condition could prompt a 

delay or disruption of a serious trial involving witnesses who travelled considerable ,distances to 

testify was reasonable. The non-discriminatory basis for the State's strike is clear. 

The Circuit Court's refusal to admit a letter and MRI reports purportedly relating to the 

two fact witnesses to whom Petitioner unlawfully delivered controlled substances was within its 

discretion. Petitioner simply failed to demonstrate an adequate foundation for these documents in 

that there was no evidence that Petitioner had knowledge of same before the offenses with which 

he was charged. Moreover, to the extent these documents had any probative value, that value was 

outweighed by the potential for confusion the jury as to the respective roles of pharmacist and 

physician. 

Finally, a new trial was not warranted. To the extent Petitioner sought a new trial because 

the Circuit Court declined his request for a bench trial, the declination was reasonable and within 

the Circuit Court's discretion. The Rules of Criminal Procedure provide for jury trials in the 
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absence of a proper waiver by the defendant and the consent of both the State and the trial court. 

Here, the Circuit Court was cognizant that it had recently presided over another trial in which 

Petitioner had been convicted of unlawfully delivering controlled substances, and was duly 

concerned with the interest of maintaining public confidence in the administration of j~tice. 

Although this Court has not squarely addressed the issue, Federal courts have held that a criminal 

defendant is not entitled to a bench trial as a matter of right. 

As discussed in greater detiill below, Petitioner has not demonstrated the existence of 

reversible error and, therefore, his conviction and sentence should be affirmed. 

IV. 	 STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The facts and legal arguments pertinent to this appeal are adequately presented in this 

brief and the appellate record; all of the dispositive issues or analogo'us issues have been 

authoritatively decided; and the decisional process would not be significantly aided by oral 

argument. To the extent the Court may desire oral argument, a Rule 19 argument would be 

appropriate. This matter is appropriate for resolution by memorandum decision. 

v. ARGUMENT 

A. 	 The State's Peremptory Strike of Kristal Caldwell. a Juror With Substantial 
Medical Issues Having the Potential to Delay or Disrupt the Trial, Was Not the 
Product of Purposeful Discrimination 

Petitioner's con~ention that the State exercised its peremptory strikes in discriminatory 

fashion is meritless because the juror in question had substantial medical issues presenting an 

clear possibility that she would be unable to participate in the trial and deliberations to 

completion without risking her own health or delaying the course of trial. 

This Court reviews jury selection issues raised in connection with Batson v. Kentucky, 

476 U.S. 79, 106 S.Ct. 17] 2 (I986), de novo, but reviews underlying factual findings for clear 
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error. SyI. Pt. 7, State v. Boyd, 238 W.Va. 420, 796 S.E.2d 207 (2017). The trial court's ultimate 

disposition is reviewed under an abuse of discretion standard. Id. 

It is well established that a violation of the Equal Protection Clause of the Fourteenth 

Amendment to the United States Constitution and Article III, Section 10 of the West Virginia 

Constitution may occur if a member of a cognizable racial group is tried on criminal charges by a 

jury from which members of his race have been purposely excluded. See, e.g., Syi. Pt. 1, State v. 

Marrs, 180 W.Va. 693, 379 S.E.2d 497 (1989). Equal protection not only protects the rights of 

the parties to have a jury which has not been invidiously affected during the selection process by 

discrimination, but it also protects the rights of the individual venire members not to be excluded 

from participating in the administration of justice on the basis of race or gender. Syi. Pt. 5, 

Parham v. Horace Mann Ins. Co., 200 W.Va. 609,611,490 S.E.2d 696, 698 (1997). 

Proof of a violation involves a 3-step arialytical framework established in Batson, supra. 

First, there must be a prima facie case of improper discrimination. Second, if a prima facie case 

is shown, the striking party must offer a neutral explanation for making the strike. Third, if a 

neutral explanation is given, the trial court must detennine whether the opponent ofthe strike has 

proved purposeful discrimination. So long as the reasons given in step two are facially valid, the 

explanation for the strike need not be persuasive or plausible. The persuasiveness of the 

explanation does not become relevant until the third step when the trial court determines whether 

the opponent of the strike has carried his burden ofproving purposeful discrimination. SyI. Pt. 1, 

Parham, supra. 

To establish a prima fade case for a violation of equal protection due to racial 

discrimination in the use of peremptory jury challenges by the State, this Court holds that the 

defendant first must show that he is a member of a cognizable racial group, and that the 
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prosecutor has exercised peremptory challenges to remove from the venire members of the 

defendant's race. Second, the defendant is entitled to rely on the fact that peremptory challenges 

constitute a jury selection practice that may permit 'those to discriminate who are of a mind to 

discriminate.' Finally, the defendant must show that these facts and any other relevant 

circumstances raise an inference that the prosecutor used that practice to exclude the veniremen 

from the petit jury on account of their race. Syl. Pt. 2, State v. Marrs, supra. 

A defendant's prima facie case for violation of equal protection due to racial 

discrimination in jury selection may be defeated if the State provides non-racial, credible reasons 

for using its peremptory challenges to strike a member ofthe defendant's race from the jury. SyI. 

Pt. 3, State v. Marrs, supra. This Court affords great weight to a trial court's findings as to 

whether a peremptory strike was used to advance racial or sexual discrimination," Syl. Pt. 4, 

Parham, supra. 

In this matter. the State used one of its peremptory strikes to remove Kristal Caldwell 

from the venire. Like Petitioner, Ms, Caldwell was black. The record reflects that Ms. Caldwell 

approached the bench very early in the jury selection process to discuss her medical issues 

privately. Without prompting, Ms. Caldwell advised the Circuit Court that she was scheduled to 

undergo dialysis at 4:30 p.m. on that same day, and also on Thursday later that week. APP at 

218. She related that she had just been discharged from the hospital on the immediately 

preceding Saturday. API> at 220. SJ:1e also volunteered that sitting for longer than one hour and a 

half made her legs swell, and that she might have problems other than such swelling APP at 218

20. Ms. Caldwell stated that she did not feel her condition affected her ability to listen and pay 

attention, but it did induce pain and required her to take medicine. APP at 220-21. 
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During this initial discussion, the assistant prosecutor inquired and stated that "I just 

don't want to impinge upon her health or if we get to a position on Thursday where, you know, 

there's deliberations going on, you know --" APP at 220. The assistant prosecutor further stated: 

I'm just concerned that Ms. Caldwell might not fully understand what she's 
getting into. Just getting out of the hospital and having these two serious medical 
appointments that are coming up this week. I just don't want us to get into a 
situation where we lose a juror this week. She's indicated that she can stay for 
hour and half sessions and get up and move. I hesitate to make the motion to pull 
her at this time right off the bat, but I have concerns. 

APP at 222. During later questioning, it was established that Ms. Caldwell has a chronic pain 

issue, suffers from sickle cell anemia and had been prescribed oxycodone and oxycontin. APP at 

247,253. Her hospitalization during the prior week had lasted for five full days. APP at 253. 

Neither party moved to strike Ms. Caldwell for cause; the Circuit Court did not elect to 

do so, sua sponte. APP at 261. However, the State later struck Ms. Caldwell peremptorily and 

Petitioner duly" preserved an objection. APP at 378. The assistant prosecutor expressed his 

reasoning on the record, as follows: 

Ms. Caldwell presented with various health issues today. That is the State's 
concern. She's going to be - she's got two appointments for dialysis this week. 
She told us that an hour and a half would be long stretches for her; and it appears 
that, you know, she was having some physical discomfort being in the courtroom 
here this morning. And so for those reasons, we thought it would be best to strike 
Ms. Caldwell for her personal comfort and to avoid a potential of distraction or 
disruption of the trial and delay the trial. 

We still have Mr. Wilkins, who is a person of color, who is on the jury. And we 
also had another potential witness - or another potential juror who was struck for 
cause whose name is now escaping me. So she wasn't the only person of color 
that we interviewed to be on the jury here today. But for those reasons, we believe 
that it's a legitimate strike. 

APP at 379-80. The Circuit Court overruled Petitioner's objection, observing that (1) the 

courtroom deputy had twice advised the court about Ms. Caldwel1 nodding off, (2) Ms. Caldwell 

appeared to be in discomfort while just sitting in her chair, (3) she had to be escorted from the 
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courtroom during the strike process due to a bleeding issue, (4) Ms. Caldwell just got out of the 

hospital after a 4-5 day stay, and (5) she does have a legitimate and substantial medical problem. 

APP at 380-81. 

Under the circumstances and in light of her undisputed health issues, that Ms. Caldwell 

even appeared for jury duty appears to be admirable. The Circuit Court would have been justified 

in relieving Ms. Caldwell from jury service for cause, on its own motion. The State's basis for 

striking Ms. Caldwell was credible and reasonable. In this case, the presentation of the State's 

case was complicated by its reliance on three witnesses - Ms. Abshear, Ms. Hernandez and Ms. 

Fikes-Lacy - who travelled a considerable distance to testify. As such, the State's concerns 

regarding the potential for delay, distraction or disruption during the presentation of evidence or 

during jury deliberations were reasonable. There is simply no credible evidence of purposeful 

discrimination on the part of the State. As such, the Circuit Court did not abuse its discretion in 

overruling Petitioner's objection to the State's peremptory strike. 

B. 	 The Circuit Court's Decision to Decline Admission of Defendant's Exhibits 3.4 and 
5 Was Within ItS Discretion in Light of the Lack of Foundation, Limited Probative 
Value and Potential for Confusion Presented by Each 

Petitioner's contention that the Circuit Court erred in declining to admit Defendant's 

Exhibits 3, 4 and 5 does not constitute reversible error. The Circuit Court's decision to refuse the 

offer of these exhibits was reasonable based on the lack of foundation established for their 

admission. 

A trial court's evidentiary rulings, as well as its application of the Rules of Evidence, are 

subject to review under an abuse of discretion standard. Syi. Pt. 4, State v. Rodoussakis, 204 

W.Va. 58,511 S.E.2d 469 (1998). 

Petitioner sought to admit several documents that he contends tended to demonstrate that 
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Ms. Abshear and Ms. Hernandez suffered from medical conditions for which prescriptions of 

oxycodone, methadone and alprazolam might be warranted, thus justifying Petitioner's alleged 

belief that their prescriptions were valid. The Circuit Court sustained the State's objections to 

three of these exhibits. 

First, Defendant's Exhibit 3 was a letter dated November 2,2015, purportedly signed by 

Dr. Murtagh with a return address for the Atlanta clinic, stating that Ms. Hernandez had been 

under Dr. Murtagh's care since January 15, 2014, and describing the medications and dosages 

Dr. Murtagh had purportedly prescribed for her. APP at 105. Ms. Hernandez described Exhibit 3 

as "a letter that's supposed to be from the doctor stating what is wrong." APP at 492. However, 

the letter was actually prepared or supplied by Ms. Fikes-Lacy. APP at 496-97. Ms. Hernandez 

further related that she gave this letter to "Bruce," a pharmacist at City Pharmacis Charles 

Town store, in September 2015, long after the charged offenses that concluded with meeting 

Petitioner on the evening of December 26, 2014. APP at 492, 495-96. Upon the State's objection, 

the Circuit Court declined to admit Exhibit 3 for lack of adequate foundation. APP at 497. 

Defendant's Exhibit 4 was a final report on an MRI of Ms. Abshear's cervical spine 

performed in February 2012. APP at 106-07. Defendant's Exhibit 5 was a report on an MRI of 

Ms. Abshear's cervical spine performed in February 2009. APP at 108-09. Ms. Abshear testified 

that she gave the reports to Petitioner, but when asked if she could recall when or why she did so, 

she replied "no, not really." APP at 536. The State objected to these Exhibits as irrelevant. APP 

at 536. The Circuit Court was concerned that there was no evidence regarding the relative timing 

of the charged offenses and Petitioner's receipt of the Exhibits, and felt that the Exhibits had 

limited probative value that was exceeded by their potential for confusing the jury as to the role 
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of phannacist and physician.4 APP at 536-39. Accordingly, the Court declined to admit these 

Exhibits. 

Petitioner made no serious effort to further bolster the foundation of Defendant's Exhibits 

3, 4 or 5 and made no renewed attempt to offer them into evidence after they were initially 

refused. It is apparent from the date on the face of Defendant's Exhibit 3 that it was created after 

the offenses for which Petitioner was charged, and therefore could .not have influenced his 

decision to dispense medications to Ms. Hernandez. Petitioner can cite no evidence of record 

demonstrating that Defendant's Exhibits 4 or 5 were supplied to him by Ms. Abshear before 

those offenses. Moreov~r, that Ms. Abshear and Ms. Hernandez had some medical conditions for 

which medication might be warranted was not in material dispute; the real issue was the quantity 

of controlled substances dispensed' to nOll-resident customers who presented prescriptions 

purportedly written by a physician at an Atlanta clinic after that clinic's manager had informed 

Petitioner that any such prescriptions would be fake.· 

Given the limited foundation offered in support of these Exhibits, the limited probative 

value they offered and the realistic potential for confusion recognized by the Circuit Court, the 

decision to refuse their admission was not an abuse of discretion. Accordingly, this issue does 

not represent reversible error. 

c. 	 The Circuit Court's Denial of Petitioner's Request for New Trial Was Appropriate 
and Within Its Discretion. and Petitioner Was Not Entitled to a Bench Trial As a 
Matter of Right 

Finally, Petitioner's assertion that the Circuit Court erred in' failing to granthim a new 

trial is without merit. This Court has held that a trial judge's decision to award a new trial is not 

4 During the course of trial, Petitioner's counsel commonly pursued a strategy of referring to Petitioner as 
"Dr.Wasanyi." See, e.g., APP at 538, line 13. Petitioner apparently does possess a doctorate degree, but is 
not a physician. 
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subject to appellate review unless the trial judge abuses his or her discretion. Syl. Pt. 2, State v. 

Vance, 207 W.Va. 640,535 S.E.2d 484 (2000). Although the ruling ofa trial court in granting or 

denying a motion for a new trial is entitled to great respect and weight, the trial court's ruling 

will be reversed on appeal when it is clear that the trial court has acted under some 

misapprehension of the law or the evidence. Syi. Pt. 1, State v. Vance, supra. In reviewing 

challenges to the denial of a motion for new trial, this Court applies a two-pronged deferential 

standard of review; the rulings of the circuit court concerning a new trial and its conclusion as to 

the existence of reversible error is reviewed under an abuse of discretion standard, and 

underlying factual flndings are reviewed under a clearly erroneous standard. Questions oflaw are 

subject to a de novo review. Syl. Pt. 3, State 11. Vance, supra. 

Petitioner argues that the Circuit Court's error in denying a new trial was predicated on 

its refusal to grant Petitioner's request for a bench trial.s But rather than citing law that 'supports 

his position that he was entitled to a bench trial, Petitioner instead addresses immaterial case law 

pertaining to a criminal.defendant's knowing, intelligent and voluntary waiver of the right to jury 

trial. Such law is not pertinent when, as here, a waiver of that right is not accepted. 

Rule 23(a) of the West Virginia Rules of Criminal Procedure provides that trial shall be 

by jury unless the defendant waives his right to jury trial and both the State and the court 

consent. Here, the Circuit Court did not consent. In denying the request for a bench trial, the 

Circuit Court recognized (among other things) the value of the jury system, the potential concern 

raised by the fact that it had recently presided over another trial in which Petitioner was 

convicted, and considerations of public perception. APP at 130-31. In denying the request for a 

new trial, the Circuit Court incorporated its prior reasoning. APP at 120. 

S In the Circuit Court, Petitioner also argued that he was entitled to a new trial based on evidentiary errors 
discussed in Section V.B above. See, e.g., APP at 119. 
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It appears this Court has not squarely addressed a defendant's right to request a bench 

trial and the constraints, if any, upon a trial court's ability to consent to same. But ~ederal courts 

that have addressed the issue have held that a criminal defendant is not entitled to a bench trial as 

a matter ofright. As the Supreme Court ofthe United States has opined: 

In light of the Constitution's emphasis on jury trial, we find it difficult to 
understand how the petitioner can submit the bald proposition that to compel a 
defendant in a criminal case to undergo a jury trial against his 'will is contrary to 
his right to a fair trial or to due process. A defendant's only constitutional right 
concerning the method of trial is to an impartial trial by jury. We find no 
constitutional impediment to conditioning a waiver of this right on the consent of 
the prosecuting attorney and the trial judge when, if either refuses to consent, the 
result is simply that the defendant is subject to an impartial trial by jury-the very 
thing ·that the Constitution guarantees him. 

Singer v. United States, 380 U.S. 24, 36, 85 S.Ct. 783, 791 (1965). 

The Fifth Circuit has held that it "is basic textbook law" that one does not have a right to 

a non-jury trial unless the trial court so consents. United States v. Johnson, 496 F.2d 1131, 1136 

(5th Crr. 1974). It appears that Federal appellate courts that have addressed the question arein 

agreement that whether a request to proceed by bench trial should be granted is a matter best left 

to the sound discretion of the trial court. See Mason v. United States, 250 F.2d 704 (lOth Cir. 

1957); United States v. Holt, 333 F.2d 455 (2nd Cir. 1964). 

In this instance, the Circuit Court's basis for withholding consent to a bench trial is 

reasonable and not an abuse of discretion. The argument that jurors are incapable of 

understanding complicated cases is disproved on a daily basis in the courts of this State and 

others. Moreover, the Circuit Court's concern regarding preserving confidence in the system of 

justice is warranted in a serious case involving a pharmacist charged with (and recently 

convicted of) multiple acts of unlawfully dispensing controlled substances, particularlY in light 
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of current public concern regarding the opioid epidemic. Accordingly, no reversible error has 

been demonstrated. 

VI. CONCLUSION 

For the reasons discussed above, the State respectfully asks that this Honorable Court 

affirm the judgment of the Circuit Court of Berkeley County. 

STATE OF WEST VIRGINIA, 
By Counsel. 

PATRICK MORRISEY 
ATTORNEY GENERAL 

R~~SBNO.S9191 
Deputy Attorney General 
Office of the Attorney General 
Appellate Division 
812 Quarrier Street, 6th Floor 
Charleston, WV 25301 
Telephone: (304) 558-5830 
Facsimile: (304) 558-5833 
Email: Robert.L.Hogan@wvago.gov 
Counsel for Respondent 
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