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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


STATE OF WEST VIRGINIA, 

Respondent, 

v. Appeal No. 16-1009 

DAVID M. WASANYI, 
Petitioner. 

BRIEF OF RESPONDENT, 
STATE OF WEST VIRGJNIA 

Respondent, the State of West Virginia, by counsel, respectfully submits this Summary 

Response in connection with the above-styled direct appeal. The State asks that this Court affirm 

the judgment of the Circuit Court of Berkeley County because offenses for which Petitioner 

requested instructions were not lesser included offenses ofthose charged in the indictment. 

I. RESPONSE TO ASSIGNMENT OF ERROR 

1. 	 Because West Virginia Code §60A-4-402(a)(1) [1971] does not constitute a lesser 

included offense of a charge made pursuant to West Virginia Code §60A-4-401(a) 

[2011], Petitioner was not entitled to have the jury instructed to evaluate his conduct in 

relation to the former statute. 

n. STATEMENT OF THE CASE 

This matter comes before the Court because Petitioner, a phannacist with an ownership 

interest in the City Pharmacy in Martinsburg, West Virginia, unlawfully delivered controlled 

substances to two individuals without proper prescriptions in violation of West Virginia Code 

§60A-4-401(a) [2011]. As discussed below, while Petitioner used his position to access and 

distribute the drugs, his conduct plainly fell outside thebounds ofordinary professional practice. 
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A. Petitioner's Deliveries of a Controlled Substance to Barbara Foulks 

Petitioner was convicted of delivering diazepam, a Schedule IV controlled substance 

commonly mown by the trade name, Valium, to Barbara Foulks on December 24, 2013 and 

February 4,2014. 

On March 25, 2014, Ms. Foulks presented for an annual medical exam at Panhandle 

Medical Associates in Martinsburg, where she saw a physician's assistant, Violeta Gonzalez, 

p.A.l App. at 513-14. Ms. Foulks sought to have her previously-prescribed medications refilled, 

including Valium, Gabapentin and Tramadol. App. at 514. Ms. Gonzalez observed that Ms. 

Foulks was pregnant and recognized that these drugs would present a danger to the baby. ld. 

Although Ms. Foulks was 7-months' pregnant and claimed her OB-GYN had been prescribing 

the medications throughout the pregnancy, she curiously claimed that she could not recall her 

OB-GYN's name. ld. It was Ms. Gonzalez' impression that the patient did not want to share the 

name ofher OB-GYN. ld. Ms. Gonzalez declined to write the requested prescriptions. ld. 

Ms. Foulks' words and actions raised a ''red flag" for Ms. Gonzalez. App. at 515. As a 

result, Ms. Gonzalez asked her practice's office manager, Tracy Englebright, to access a Board 

of Pharmacy report available to practitioners that identifies the prescription medications a 

patient - in this instance, Ms. Foulks - had been receiving. ld. The report for Ms. Foulks 

indicated that Ms. Gonzalez herself had written a prescription for diazepam on December 24, 

2013 that had been filled at City Phannacy. ld. Although Ms. Gonzalez had approved a 

diazepam prescription for Ms. Foulks in July 2013, she had not done so on Christmas Eve. 

Indeed, the office was closed on December 24, 2013 and according to practice, the on-call 

physician would not have called in a prescription for diazepam in her name. App. at 516. The 

1 Ms. Gonzalez was trained as a physician in her native Peru, but in the United States is certified 
only as a physician's assistant. App. at 511. 
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onw call physician on Chris1mas Eve - Ms. Gonzalez' husband, Dr. Roberto Reyna - testified that 

it was policy not to prescribe controlled substances over the phone, because an on-call doctor 

would not have access to patient records. App. at 493w94. Moreover, it was detemrined that there 

were no calls from the patient or the pharmacy that day. App. at 448. 

The Board of Phannacy report also indicated a diazepam prescription for Ms. Foulks had 

been filled at City Pharmacy on February 4, 2014. App. at 519. That record reflected 

inconsistencies, in that it carried the same prescription number, 4007136, as the Chris1mas Eve 

prescription, indicative of a refill; yet, the record indicated the drugs dispensed on Christmas 

Eve did not include an authorization for refills. Oddly, the Board report indicated that the 

February 4, 2014 prescription authorized one refill, which could occur only if the prescription 

was new (which, contrary to the report, would have resulted in a new prescription number). App 

at 451,519-20. 

After learning this infonnation, Ms. Englebright contacted City Pharmacy and soon 

spoke with a person with a foreign accent who identified himself as "David." App. at 452-53. 

Ms. Englebright asked who from Panhandle Medical Associates had called in the prescriptions; 

"David" stated that he did not have that information and that the doctor would need to call back 

the next day and speak to the other pharmacist. ld. Ms. Englebright found this response to be 

unusual because, in her experience, pharmacists tend to be helpful in such circumstances. App. 

at 453-54. Because Ms. Englebright was uncomfortable and somewhat angry by "David's" 

response, she called City Phannacy again a short time later, spoke to an employee named 

"Amanda," and asked for help. "Amanda" looked up some information, remarked that ''this is so 

weird" and told Ms. Englebright that "this script is blank." App. at 454. The conversation was 

then interrupted by "David," who instructed "Amanda" to disconnect the call. App. at 454-55. 
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Panhandle Medical reported the circumstance to the police soon after, App. at 455, and 

investigations by both the Martinsburg City Police and Board ofPhannacy investigators ensued. 

It was detennined that City Pharmacy's electronic record for the two prescriptions consisted of 

images of blank pages from the pharmacy' own prescription pads. See, e.g., App. at 370, 382. 

The blank February 2014 prescription was attributed to Dr. Travis Schildt, who identified it as a 

"false prescription" and pointed out that he had left Panhandle Medical in March 2013, almost a 

full year earlier. App. at 385,501-03. 

There was no evidence that any of the health care providers at Panhandle Medical 

authorized either the December 24, 2013 or the February 4, 2014 prescription. The other City 

Phannacy phannacist, Les Tesdall, denied knowledge of the use of blank prescription fonns. 

App. at 590. Based on a patient prescription summary kept by City Pharmacy, App. at 565 

(referencing State's Exhibit 7), Mr. Tesda11 identified Petitioner as having "something to do with 

filling ... or putting [the December 24, 2013 prescription] in the computer." App. at 596-97. 

Based on a patient prescription summary covering February 4,2014, App. at 568, Mr. Tesdall 

was also able to associate the diazepam delivery ofthat date with Petitioner. App. at 597-98. 

B. 	 Petitioner's Delivery of a Controlled Substance to Krista Davidian 

Petitioner was also convicted of unlawfully delivering buprenorphlne, a Schedule III 

controlled substance, to Krista Davidian on November 25,2014. 

Dr. Jafar Almashat, a psychiatrist at East Ridge Health System, conducts a program for 

drug addiction in which patients who are addicted to opioids are prescribed Suboxone or 

Subutex. App. at 703-04. Suboxone or Subutex are brand names for buprenorphine. Subutex 

contains only buprenorphine, while Suboxone also contains an ingredient called lanoxin that is 

intended to act as a "blocker" preventing abuse. App. at 705. Subutex is prescribed only to 
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pregnant women, apparently because its use is deemed less hazardous to the unborn child than 

Suboxone. ld. Suboxone is available in a film form to decrease the possibility of abuse; Subutex 

remains available in tablet fonn, which is easier to crush and inject or otherwise improperly 

ingest. App. at 709. 

Ms. Davidian was a participant in the East Ridge program. When Ms. Davidian presented 

to the program on November 10,2014, App. at 713, she reported that she was pregnant. App. at 

710. As he would with other new participants who were pregnant, Dr. Almashat wrote Ms. 

Davidian a prescription for one tablet of Subutex and asked her to bring documentation of her 

pregnancy the following day. ld. When Ms. Davidian was unable to provide docwnentation of 

her pregnancy, Dr. Almashat promptly prescribed Suboxone.ld. 

East Ridge routinely runs Board of Pharmacy reports each time a patient in its addiction 

program comes for an appointment. App. at 711. The purpose is to detennine whether the patient 

is using other addictive drugs or whether there are other discrepancies. ld. In this fashion, Dr. 

Almashat's case manager first learned that Ms. Davidian had filled a prescription for Subutex a 

few weeks after beginning the program. ld. The Board of Pharmacy report confinned that after 

the one tablet of Subutex, Dr. Almashat had prescribed one week's supply of Suboxone: App. at 

714. This was followed by another Suboxone prescription sufficient for two days, the result of 

Ms. Davidian missing an appointment at East Ridge, not taking the Suboxone as prescribed and 

using heroin. App. at 715-17. As referenced above, the Board ofPharmacy report revealed to the 

East Ridge case manager that Ms. Davidian had a November 25, 2014 prescription filled at City 

Phannacy, this time for Subutex instead ofSuboxone. App. at 717. 

Because he did not prescribe Subutex, Dr. Almashat was concerned and called the 

pbarmacy. App. at 717-18. Dr. Almashat spoke with Petitioner and asked him about the 
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discrepancy with Ms. Davidian's prescription. App. at 718. Petitioner claimed that someone from 

East Ridge had called to authorize the Subutex. App. at 718-19. When Dr. Almashat asked who 

from East Ridge had placed the call, Petitioner could not or would not tell him. App. at 719. Dr. 

Almashat testified that he had never called City Pharmacy to authorize a Subutex prescription, 

nor had anyone inhis office. [d. Law enforcement was notified. Id. 

The investigation recovered a City Pharmacy prescription pad corresponding with the 

November 25, 2014 Subutex prescription, App. at 571,679 (identifying State's Exhibit No.9), 

and listing Dr. Almasbat as the prescribing doctor. App. at 681, 721. Dr. Alrnashat denied that he 

or anyone from his office had authorized this prescription. App. at 721. Other pharmacy records 

indicated that Petitioner filled the prescription. See, e.g., App. at 682. 

In reference to the November 25. 2014 prescription, Ms. Davidian testified that she had 

taken the Suboxone prescription she received at East Ridge to City Phannacy at that time. App. 

at 752. She spoke with Petitioner, telling him that she was pregnant. App. at 753. Petitioner told 

her he was going to call Dr. AImashat and that it would take a while to fill her prescription. App. 

at 752-53. (There is no evidence that Petitioner ever called Dr. Almashat or East Ridge.) Ms. 

Davidian left with the prescription because she needed to travel to Baltimore to visit her dying 

grandfather. App. at 752. The next day, she went to Walgreens to have her prescription filled. 

Walgreens declined, informing her that City Pharmacy had already filled it. App. at 753. 

Walgreens retained the prescription written by Dr. Almashat and it was later recovered during 

the investigation. App. at 753-56. After leaving Walgreens, Ms. Davidian went back to City 

Pharmacy and picked up her prescription, but found it to be Subutex. App. at 758. She 

understood the difference between Suboxone and Subutex, id., but took the Subutex anyway. 
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After the prescription discrepancy was discovered, she was discharged from the East Ridge 

program, but later allowed to return. App. at 760. 

llI. SUMMARY OF ARGUMENT 

Petitioner was not entitled to have the jury instructed to evaluate his conduct in relation to 

West Virginia Code §60A·4402(a)(1) [1971] because the offense chargeable under that statute 

is not a lesser included offense of that chargeable under West Virginia Code §60A·4·401(a) 

[2011]. Specifically, Section 402(a)(1) requires proof of at least two elements - registration 

under Chapter 60A, Article 3 of the Code and a violation of West Virginia Code §60A-3-308 

that are not required to establish a violation ofWest Virginia Code §60A-4-401(a) [2011]. 

Although Petitioner is a pharmacist and unlawfully dispensed controlled substances while 

working at his pbannacy, it was within the prosecutor's discretion to charge him pursuant to 

West Virginia Code §60A-4-401(a) [2011]. Consistent with the jury's verdict finding Petitioner 

guilty of three separate felonies, Petitioner's conduct in dispensing diazepam and buprenorpbine 

(Subutex) to Barbara Foulks and Krista Davidian, respectively, was demonstrated to be 

unauthorized, intentional, unilateral and outside the bounds of legitimate, professional practice. 

There is simply no affirmative evidence that Petitioner was convicted because of an honest 

mistake, sloppy paperwork or other simple negligence. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The facts and legal arguments pertinent to this appeal are adequately presented in this 

brief and the appellate record; all of the dispositive issues or analogous issues have been 

authoritatively decided; and the decisional process would not be significantly aided by oral 

argument. To the extent the Court may desire oral argument, a Rule 19 argument would be 

appropriate. This matter is appropriate for resolution by memorandum decision. 
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V. ARGUMENT 


Petitioner's sole assigmnent of elTO~ complains that the Circuit Court should have issued 

additional instructions allowing the jury to consider his guilt for delivery of a controlled 

substance in reference to West Virginia Code §60A-4~402(a)(1) [1971], purportedly as a lesser 

included offense of West Virginia Code §60A-4-401(a) [2011]. As discussed below, Petitioner's 

lone argwnent is without merit because the fanner statute does not constitute a lesser included 

offense of the latter. 

The question ofwhether a jury was properly instructed is ordinarily a question of law for 

which the standard of review is de novo; however, a trial court's refusal to give a requested 

instruction is generally reviewed for abuse of discretion. Syl. Pt. 1, State v. Hinkle, 200 W.Va. 

280, 489 S.E.2d 257 (1996). Generally. the refusal to give a requested instruction is reversible 

error only if: (1) the instruction is a correct statement of the law; (2) it is not substantially 

covered in the charge actually given to the jury; and (3) it concerns an important ~int in the trial 

so that the failure to give it seriously impairs a defendant's ability to effectively present a given 

defense. Syl. Pt. 11, State v. Derr, 192 W.Va. 165,451 S.E.2d 731 (1994). In cases like this one, 

J 

the analysis of whether a proposed lesser included offense instruction should be given does not 

neatly fit within Derr's general rule. The issue here is not whether Petitioner's proposed 

instructions do or do not correctly state the law in an abstract sense, or whether the substance of 

Petitioner's instructions is adequately covered in the instructions that were actually given. The 

2 Petitioner does not challenge the sufficiency of the evidence upon which he was found guilty of 
three violations ofWest Virginia Code §60A-4-401(a) [2011]. Petitioner also does not challenge 
the Circuit Court's denial, App. at 188-90. of Petitioner's motion to dismiss' arguing that West 
Virginia Code §60A-4-402(a)(1) [1971], as a statute of purportedly specific application, 
precluded Petitioner from being charged and convicted pursuant to the purportedly more general 
West Virginia Code §60A~4-401(a) [2011]. App. at 47-49. Finally, Petitioner does not claim that 
any of1he Circuit Court's jury instructions misstated the law. 
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real issue is whether the charge for which Petitioner sought an instruction is, in fact, a lesser 

included offense of that alleged in the indictment returned against him; only then can a lesser 

included offense amount to an "important point in the trial" that could potentially impact the 

defense. 

Historically, this Court has applied "the strict elements test" to determine whether a lesser 

included offense instruction is warranted in a particular case. State v. Wilkerson, 230 W.Va. 366, 

371-72,738 S.E.2d 32,36-37.(2013). Whether a defendant is entitled to an instruction on a lesser 

included offense involves a two-part inquiry. The first inquiry is a legal question addressing 

whether the lesser offense is, by virtue of its legal elements or definition, included in the greater 

offense. The second inquiry, where necessary, is a factual one which requires the trial court to 

determine whether the evidence presented would tend to prove the lesser included offense. Syl. 

Pt. 3, State v. Wilkerson, supra. In Petitioner's case, the second hurdle need not be reached 

because he cannot overcome the first one. 

The test for detennining whether a particular offense is a lesser included offense is that 

the lesser offense must be such that it is impossible to commit the greater offense without first 

having committed the lesser offense. An offense is not a lesser included offense if it requires the 

inclusion of an element not required in the greater offense. Syl. Pt. 1, State v. Louie, 169 W.Va. 

24,285 S.E.2d 432 (1981), overruled on other grounds, State v. Jenkins, 191 W.Va. 87,443 S.E. 

2d. 244 (1994). Stated differently, before a lesser offense can be said to contribute a necessary 

part of a greater offense, all the legal ingredients of the corpus delicti of the lesser offense must 

be included in the elements of the greater offense. If an element necessary to establish the corpus 

delicti of the lesser offense is irrelevant to the proof of the greater offense, the lesser cannot be 

held to be an included offense. Syl. Pt. 5, State v. Wilkerson, supra. 

9 




A comparison of the elements ofWest Virginia Code §60A4-40l(a) [2011], under which 

Petitioner faced three separate charges, and West Virginia Code §60A-4-402(a)(1) [1971], for 

which Petitioner claims instructions were warranted, demonstrates that the latter contains at least 

two elements not required to prove the former. 

West Virginia Code §60A-4-401(a) [2011] states, in pertinent part: 

Except as authorized by this act, it is unlawful for any person to manufacture, 
deliver, or possess with intent to manufacture or deliver, a controlled substance.3 

Any person who violates this subsection with respect to: 

(li) Any other controlled substance classified in Schedule I, n or III is guilty 
of a felony and, upon conviction, may be imprisoned in the state correctional 
facility for not less than one year nor more than five years, or fined not more than 
fifteen thousand dollars, or both; 

(iii) A substance classified in Schedule IV is guilty of a felony and, upon 
conviction, may be imprisoned in the state correctional facility for not less than 
one year nor more than three years, or fined not more than ten thousand dollars, or 
both; .... 

In contrast, West Virginia Code §60A-4-402 [1971] states, in pertinent part: 

(a) It is unlawful for any person: 

(1) Who is subject to article 3 to distribute or dispense a controlled 
substance in violation of section 308; 

(b) Any person who violates this section is guilty of a misdemeanor, and, 
upon conviction, may be confined in the county jail for not less than six months 
nor more than one year, or fined not more than twenty-five thousand dollars, or 
both. 

(emphasis added). A person need not be subject to Chapter 60A, Article 3 to violate West 

3 Only an "intentional" or "knowing" delivery of a controlled substance is prohibited by statute, 
although the statute does not expressly require criminal intent. Syl. Pt. 3, State v. Dunn, 162 
W.Va. 63,246 S.E.2d 245 (1978). 
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Virginia Code §60A-4-401(a) [2011]. Similarly, proof of a violation of West Virginia Code 

§60A-3-308 is not required to establish a violation ofWest Virginia Code §60A-4-401(a) [2011]. 

Consequently, West Virginia Code §60A-4-402 [1971] does not define a crime that is a 

lesser included offense of West Virginia Code §60A-4-401(a) [2011]. It follows that Petitioner 

was not entitled to jury instructions addressing the elements of the lesser charge arising under 

West Virginia Code §60A-4-462 [1971], because it was not an "included" offense. The Circuit 

Court correctly analyzed this issue. App. at 798-800. Even Petitioner's counsel have expressed 

that they are "uncertain as to whether [petitioner's proposed] instructions qualify as lesser 

included offense instructions ...." Pet. Brief at 7; see also App. at 799 (petitioner's counsel 

admitting that he ''truly can't say 'registrant' is truly an element of that offense too"). Curiously 

enough, Petitioner's Brief does not even address the law governing a defendant's entitlement to a 

lesser included offense instruction. The discussion above demonstrates that there is, or should be, 

no uncertainty as to this issue. 

Respectfully, this Court's analysis ofPetitioner's appeal need go no further. But the State 

will briefly address the argument that "the jury was denied the opportunity to acquit [petitioner 

as to West Virginia Code §60A-4-401(a) [2011]] by finding that his conduct of delivering 

controlled substances was simply a mistake within the course of professional practice or that his 

conduct, while improper, was not felonious as charged." Pet. Brief at 6. This argument is 

misplaced for at least three reasons. 

First, the jury did have the opportunity to acquit Petitioner. Instead, its verdict reflects 

that Petitioner's conduct was not only improper, but in violation of three separate felony charges 

arising under West Virginia Code §60A-4-401(a) [2011]. 

Second, Petitioner ignores, or seeks to circumvent, the law giving prosecutors broad 
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discretion when pursuing criminal charges. The Circuit Court recognized this discretion in 

denying Petitioner's motion to dismiss, App. at 188-90, and acknowledged the principle when 

refusing Petitioner's proposed instructions. App. at 798-800. As this Court has noted, a 

prosecuting attorney is vested with considerable discretion in managing criminal causes so as to 

serve the public good and vindicate the public interest. Thus, a prosecutor may decide which of 

several possible charges to bring against an accused. SyL Pt. I, State v. Satterfield, 182 W.Va. 

365, 387 S.E.2d 832 (1989). Absent some unusual abuse of discretion, courts may not interfere 

with the exercise of a prosecutor's judgment as to what charge to bring in a criminal prosecution. 

Syl. Pt. 3, State ex reI. Hamstead v. Dostert, 173 W.Va. 133, 313 S.E.2d 409 (1984). 

Accordingly, even though Petitioner's conduct may have exposed him to the misdemeanor 

charge defined by West Virginia Code §60A-4-402 [1971], it was well within the discretion of 

the State, acting through its prosecuting attorney, to pass on the misdemeanors and instead 

pursue the more serious charges available under West Virginia Code §60A-4-401(a) [2011]. 

In an analogous context, this Court held in State v. Young, 185 W.Va. 327, 406 S.E.2d 

758 (1991), that a professional practitioner - in that instance, a dentist - could be prosecuted 

under West Virginia Code §60A-4-401(a) when his conduct of prescribing or dispensing 

controlled substances fell outside the usual course of professional practice, without regard to 

whether he could also be prosecuted for a less serious offense by virtue ofhis professional status. 

State v. Young, 185 W.Va. at 337, 406 S.E.2d at 768. This Court's holding was consistent with 

and followed the analysis of Federal counterparts to West Virginia's controlled substance laws 

by the United States Supreme Court in United States v. Moore, 423 U.S. 122, 96 S.Ct. 335 

(1975). This Court cited with approval Moore's rejection of a criminal justice system that would 

allow for "two mutually exclusive systems of sanctions, a relatively toothless system for 
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registered practitioners and a more serious system for all other persons." State v. Young, 185 

W.Va. at 337,406 S.E.2d at 768. Similarly, it would be inappropriate to afford doctors, dentists, 

pharmacists and other registrants the exclusive opportunity to be found guilty of a lesser charge 

when their unlawful conduct falls outside the bounds ofprofessional practice. 

This leads to a third reason why Petitioner's argument fails. Petitioner argues now, as he 

argued at trial, that his conduct amounted to "a mistake within the course of professional 

practice" Pet. Brief at 6; App. at 833-42. To be sure, Petitioner's trial counsel vigorously cross

examined the State's witnesses and made an earnest closing argument on Petitioner's behalf But 

when the evidence is reviewed carefully, there is simply no hard evidence to support the 

proposition that the acts for which Petitioner was charged were the product of simple, 

professional mistakes. Indeed, the State had sound answers for the arguments posed on 

Petitioner's behalf. Cf App. at 842-46 (State's rebuttal argument). 

Petitioner could not have been guilty of simple negligence or sloppy paperwork as to Ms. 

Foulkes in December 2013 and February 2014 when no one at Panhandle Medical Associates 

would have authorized, or did authorize, a diazepam prescription for a pregnant woman. Neither 

Dr. Almashat nor his colleagues at East Ridge's very closely monitored program for drug addicts 

would have prescribed or approved the dispensing of Subutex - a fmID of buprenorphine 

susceptible to abuse - to Ms. Davidian, a woman they understood was not pregnant, but was still 

using heroine. The overwhelming evidence at trial showed that Petitioner, for whatever reason 

and motive, unilaterally dispensed unauthorized controlled substances to these two women on 

three separate occasions, attempted to cover it up and rebuffed the inquiries of understandably 

concerned health care providers. Petitioner's intentional conduct of delivering controlled 

substances for which no valid prescription had been written contributed to the prescription drug 
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epidemic that plagues our State. Viewing the evidence and reasonable inferences in the light 

most favorable to the State, it would have been well within the trial court's discretion to find that 

the facts did not warrant Petitioner's proposed instructions, even had violations ofWest Virginia 

Code §60A-4-402 [1971] actually been charged or deemed a lesser included offense. See, e.g. 

Sy!. Pt. 12, State v. Derr, supra. 

VI. CONCLUSION 

Because West Virginia Code §60A-4-402 [1971] does not constitute a lesser included 

offense of an offense charged pursuant to West Virginia Code §60A-4-401(a) [2011], Petitioner 

was not entitled to have the jury instructed to evaluate his conduct in relation to the fonner 

statute. For the reasons discussed above, the State respectfully asks that this Honorable Court 

affirm the judgment of the Circuit Court ofBerkeley County. 
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Email: Robert.L.Hogan@WVago.gov 
Counsel for Respondent 
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