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ASSIGNMENTS OF ERROR 


Michael Sites ("Petitioner") advances seven (7) assignments of error in this appeal. These 

assignments of error are not restated here, but will be addressed below. W. Va. R. App. P. 10(d). 

STATEMENT REGARDING ORAL ARGUMENT 

The Respondent, the State of West Virginia ("the State") does not believe oral argument 

is necessary as this appeal involves the application of settled law and the issues are fully 

presented in the briefs and appendix record. 

STATEMENT OF THE CASE 

A. Introduction. 

On September 12, 2013, Petitioner picked up his prescriptions for Xanax and Percocet at 

a pharmacy in Winchester, Virginia and, in the parking lot of that pharmacy, shared those pills 

with his daughter, Jordan Kivett ("Jordan"), and the victim in this case, Lexus "Lexi" Cantwell. 

(Appendix "App." Vol. IV at 446-49). They crushed the pills and snorted them. (Id.). Later that 

evening, Petitioner held a party at his home in Grant County, West Virginia, and several 

partygoers attended. (E.g., id. at 331-33). During this time, Petitioner gave his pills to the female 

attendees free of charge, including Lexi and a friend, Danielle Fann ("Danielle"), but made the 

men in attendance pay for them. (Id. at 370; 414). Petitioner required Lexi to consume every pill 

he gave her and, when she became too incapacitated to leave the house, Petitioner took her into 

his bedroom, removed her pants, and locked the door. (Id. at 396-97; 372-76, 415). 

Over the next few days, Lexi confided in her friends that she felt sick and Jordan 

observed that Lexi did not seem able to leave Petitioner's home. (See App. Vol. IV at 459,463, 

465). On September 16, 2013, Jordan was at Petitioner's home doing her laundry and found 

Lexi, who had been locked in Petitioner's bedroom, dead in his bed. (Id. at 466-69). Petitioner 



was in the bed beside her. (Id.). Petitioner took Lexi's body to the local hospital and, afterwards, 

met with Jordan under a bridge and attempted to convince Jordan to "get their stories straight" 

and say that Petitioner was working when Lexi died; Jordan refused. (See id. at 479-80). 

Petitioner later confided in Jordan that he thought he was responsible for Lexi's death because he 

gave her too many pills. (ld. at 482). In fact, the pathologist who testified at trial, Dr. Adams, 

determined that Lexi' s death was the result of a drug overdose from the same pills Petitioner was 

prescribed. (ld. at 134). Following a jury trial, Petitioner was convicted of felony murder (with a 

mercy recommendation); holding Lexi hostage with intent to defile her; and two counts of 

delivery of a controlled substance (Xanax)-one to Lexi and one to Danielle. (Id. at 178). 

B. Pretrial proceedings. 

1. First 404(b) motion, hearing and ruling. 

On August 19,2015, the State filed a notice of its intent to use collateral acts evidence 

and evidence of other crimes against Petitioner. (App. Vol. I at 9-10). As the motion explains, 

the State sought to introduce evidence establishing that Petitioner routinely induced young 

women to stay at his home by keeping them intoxicated with drugs so that he could perform 

sexual acts upon them. (ld.). This conduct, the State explained, demonstrated a common plan and 

intent to seduce women by giving them pills such that they could not resist his sexual advances. 

(ld.). The State identified the following witnesses who would provide such testimony: Devon 

Harlow ("Devon"); Nicole Cain ("Nicole"); Kaylee Wilson ("Kaylee"); Petitioner's daughter, 

Jordan, Corey Teter ("Corey"); Chris Rebish ("Chris"), Jamie Kimble ("Jamie"), and Laura 

Fenne ("Laura"). Following the McGinnis hearing, and by order entered September 11, 2015 

(See App. Vol. I at 25), the court partially granted the State's motion-finding that testimony 

from Jordan, Devon, Nicole, and Corey was admissible, but excluding the rest. The court further 
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ruled that this Rule 404(b) evidence was admissible to all counts except for Count II (holding a 

person hostage). It found that a limiting instruction regarding the use of this evidence would be 

appropriate to protect against any potential prejudice. (See id. at 25). The following is a succinct 

description of the Rule 404(b) testimony proffered during the McGinnis hearing; the actual trial 

testimony admitted is discussed in more detail infra. 

a. The trial court finds testimony from Jordan Kivett admissible. 

The trial court found that Jordan could offer testimony that Petitioner provided pain pills 

to young women so that he could engage in sexual acts with them. (See generally App. Vol. I at 

16). The court also found she could testify that she consumed her father's pain pills with him at 

his house and, during this time, he tried to engage in sexual activity with her. (Jd.). In making 

this determination, the court engaged in a very detailed balancing test (articulated in McGinnis) 

and found her testimony to by highly credible and relevant and that a limiting instruction would 

mitigate any inflammation caused by her testimony. (Jd. at 16-17). 

b. The court finds testimony from Devon Harlow admissible. 

Devon lived with Petitioner at his home rent-free for two or three months in 2013, and 

during that time, Petitioner provided her pain pills. (App. Vol. I at 18). She also testified that 

Petitioner provided pills to other individuals either for free or for a charge. (Jd.). Devon testified 

that Petitioner may have taken sexual advantage of her because she was "high" and "really 

messed up," although she had no recollection of anything actually occurring. (Jd.). Devon also 

stated that she slept naked in Petitioner's bed with him. (Jd.). 

The court found this testimony admissible for providing the full context of the crimes 

charged, particularly given the close timeframe between Devon's and the victim's interactions 
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with Petitioner. (Jd at 18). Moreover, the court found that a limiting instruction would alleviate 

any concerns that the testimony would be improperly considered by the jury. (Jd at 19). 

c. The court finds testimony from Nicole Cain admissible. 

Nicole testified that she stayed at Petitioner's home just after Lexi's death in September 

2013. (App. Vol. I at 21). She stated that Petitioner gave her pills and that he did so in order to 

take advantage of her sexually. (Jd). Nicole described an event wherein she was incapacitated 

and unconscious after taking some of these pills, and she woke up in the night naked in 

Petitioner's bed and he was kissing her on her neck. (Jd at 21-22). Petitioner took advantage of 

her and she left the house shortly thereafter. (Jd). The court found this testimony was admissible 

under Rule 404(b) by balancing the McGinnis factors and that a limiting instruction would 

inform the jury as to the proper purpose and use of her testimony. (Jd). 

d. The court excludes testimony from Kaylee Wilson. 

Kaylee lived with the defendant shortly after Lexi passed away in September, 2013 and 

lived there until Petitioner was incarcerated. (Jd). Kaylee testified that Petitioner gave her 

Oxycodone and Xanax for free, but denied engaging in sexual acts with Petitioner. (App. Vol. I 

19-20). The court found that Kaylee lacked credibility and thus, her testimony was generally 

inadmissible except for rebuttal purposes only. (See id at 171). 

e. The court finds testimony from Devon "Corey" Teter is admissible. l 

Corey dated Kaylee on and off for approximately two years and lived with Petitioner in 

the fall of 2013. (App. Vol. I at 20). Corey testified that Petitioner sold drugs, induding Xanax, 

Oxycodone, and Percocet, to a number of individuals. (Id at 20). He testified that Petitioner gave 

Kaylee drugs for free and that Kaylee was so intoxicated when she was there that she had trouble 

I Corey was incarcerated during trial and the court permitted his testimony to be read to the jury. 
(See App. Vol. I at 171). 
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walking and difficulty speaking. (Id.). Corey also testified that he overheard Kaylee and 

Petitioner discussing her having performed oral sex upon him and that Petitioner bragged about 

the sexual activities he and she engaged in. (App. Vol. I at 20). The court found this testimony 

was admissible under Rule 404(b). (Id. at 21). 

f. 	 The court excludes proposed testimony from three other witnesses as 
falling outside the scope of Rules 404 and 403. 

The court excluded proposed testimony from Chris, Jamie, and Laura. (App. Vol. I at 23

25). It found Chris's testimony (that Petitioner sold or gave away pills) was cumulative and 

unduly prejudicial. (Id. at 23). The court found Jamie's testimony inadmissible (Jamie was 

Petitioner's step-daughter and testified as to Petitioner's drug abuse) on the ground that it was 

too remote in time as Jamie left Petitioner's house a few years before the victim's death occurred 

in September, 2013. (Id. at 23-24). Laura's testimony was excluded as she had no insight into 

Petitioner's supply of drugs to others or his motives for doing so. (Id. at 24). 

g. Other Rulings regarding the State's first 404(b) motion. 

The court ruled that the State had not offered any prior bad act evidence regarding count 

II (holding hostage), and therefore, no prior bad act evidence regarding this charge would be 

admissible at trial unless a further motion was filed and ruled upon. (App. Vol. I at 15-16). 

2. 	 Second 404(b) motion and related ruling. 

The State, via pretrial motion, sought to introduce additional collateral and/or bad act 

evidence. (App. Vol. I at 28-29). The State sought to introduce, in relevant part: (1) cell phone 

texts messages involving Petitioner which related to the victim's death; (2) phone call recordings 

between Petitioner and Kaylee regarding purchasing pain pills; and (3) the conversation of a 

meeting between Petitioner, his daughter, and a third individual to show that Petitioner tried to 

convince his daughter to change her story of events regarding Lexi's death. (Id.). 
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Following a hearing on the issue, the court denied the State's motion. (App. Vol. I at 30

40). Regarding the text messages, the court was not able to find that Petitioner sent or received 

these messages and therefore, did not evaluate whether they were admissible under Rule 404(b). 

CAppo Vol. I at 33). As to the telephone conversation between Petitioner and Kaylee, the court 

found the conversation was overly prejudicial and therefore inadmissible. Regarding the 

conversation, the court found that the conversation did occur, but that Deputy Thorne, the State's 

proffered witness, could not offer testimony as to what was said during that meeting. (ld. at 36

37). The court noted that the fact that the meeting took place was admissible and that the State 

could call a witness who was present (that is, Jordan or Samuel "Joseph" Winebrenner) to offer 

testimony regarding the conversation. (ld at 37). The court also noted that such testimony would 

be "res gestae" and not 404(b) evidence. (Id. at 37-38). Notably, in making these ruling, the court 

expressly left the door open that the State, with the proper witness, could seek to admit the text 

messages and conversation, but that, applying 404(b) and McGinnis to the evidence proffered 

during that hearing, it was inadmissible. (App. Vol. I at 38-39). 

3. Third 404(b) motion (text messages). 

The State, via a motion in limine filed on February 10, 2016, sought a ruling from the 

court on whether the text messages (identified in its second 404(b) motion) could be admissible 

into evidence through Jordan, who sent and/or received the messages in question. CAppo Vol. I at 

51). The court found the testimony from Jordan regarding the text messages (discussed further 

infra) was admissible as intrinsic evidence. (See id at 170). 

4. Petitioner's motion to bifurcate. 

Before trial, Petitioner sought severance of the detaining with intent to defile charge 

(Count II) from the remaining charges because of the court's ruling that certain 404(b) evidence 
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could be admitted as to all counts except for Count II. Petitioner argued that the 404(b) evidence 

was unfairly prejudicial as to that charge and that not even a limiting instruction could prevent 

prejudice. (See App Vol. I at 171). The trial court disagreed and denied the motion. (Id). 

C. 	 Petitioner's trial and conviction. 

1. 	 Petitioner picks up pain pills on September 12, hosts a drug-addled party 
that night, and is seen with Lexi over the next few days, during which time 
Lexi is high and sick. 

Petitioner's daughter Jordan testified at trial that on September 12, 2013 she, Petitioner, 

and Lexi drove to a pharmacy and picked up Petitioner's prescriptions for pain pills. (See App. 

Vol. IV at 448-49). Immediately after obtaining these prescriptions, Petitioner crushed some of 

them up in the parking lot of the pharmacy, shared the crushed-up pills with Lexi and Jordan, 

and the three of them snorted the pills. (ld. at 448). Afterwards, they drove to Petitioner's house, 

picking John Brown ("John") up along the way. (ld at 449-50). 

John testified at trial that Petitioner had a get-together that night at Petitioner's house. 

During that time, Petitioner, Lexi, and John snorted pain pills and did drugs for the rest of the 

night. (App. Vol. IV at 331). At some point, John asked Lexi to stop consuming any more drugs 

or alcohol because she looked really out of it. (ld). He then saw Petitioner give Lexi a 30 MG 

Roxy (aka Oxycodone, see id at 377) and at least one Xanax. (ld. at 333).2 Later that night, Lexi 

was in Petitioner's room and the door was locked. (App. Vol. IV at 334-36,341). John attempted 

to get her out of the room but Petitioner would not let him. (ld. at 334). 

Jorey Snyder ("Jorey") also attended the party and testified at trial. (See App. Vol. IV at 

357). Lexi was his cousin. (Jd.). Just before the party, Petitioner had picked up several Roxy 30's 

2 In his brief on appeal, Petitioner contends this testimony was improperly admitted as 404(b) 
evidence. (Pet'r's Brief at 28). However, John's testimony that he observed Petitioner giving Lexi pain 
pills that night is not 404(b) evidence-it is first-hand knowledge directly tied to one of the crimes 
Petitioner was charged with (possession with intent to deliver to Lexi). 
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and Xanax 4's. (Id at 370). Petitioner was sharing them with the women, Lexi and Jordan, for 

free, but made Jorey pay for his. (fd at 370). Jorey saw Petitioner give Lexi a Roxy. (fd at 377). 

Petitioner made Lexi consume every pill that he handed her. (Id at 396-97). Then, Petitioner 

mixed an alcoholic drink for Lexi and the next thing Jorey saw, Lexi went from being fine to 

"completing slumped over in [her] chair." (App. Vol. IV at 372). Lexi disappeared and Petitioner 

told him that Lexi had passed out so he put her in his bed. (Id at 372-76). Jorey asked to see her 

to make sure she was okay. (Id). Petitioner opened the door a crack and Jorey saw her but 

noticed that her pants had been taken off. (fd. at 375-76). 

Danielle also attended the party and testified at trial. (App. Vol. IV at 405-07). That night 

(September 12, 2013) was the first time she had met Petitioner. (fd. at 406-07). She arrived at 

Petitioner's house with Jorey and then Lexi, Petitioner, Jordan, and John arrived sometime later. 

(fd at 407-09). Lexi told Danielle that Petitioner could give her some pills; so Lexi, Danielle, 

and Petitioner went into one of the bedrooms and Petitioner reached into his pocket and "gave 

[Danielle] a look up and down." (App. Vol. IV at 410). It seemed like Petitioner was checking 

Danielle out, which made her feel uncomfortable. (fd). Petitioner gave one Xanax pill to 

Danielle, which she snorted. (fd. at 410-13). She also saw Petitioner give Lexi an oxycodone or 

Percocet and a Xanax. (fd. at 413). 

Lexi was unable to leave the party because she was so incapacitated. (See App. Vol. IV at 

415). Rather than let Lexi stay in one of the guest bedrooms, Petitioner locked her in his 

bedroom. (fd at 417-20). The lock was on the outside, so there was no way Lexi could get out on 

her own. (See App. Vol. IV at 443-44) (testimony regarding the installation of the lock). 

The next day, Lexi and Jordan exchanged text messages. (App. Vol. IV at 458). 

Specifically, Lexi texted Jordan at 1 :59 p.m. that they needed to talk. (fd at 458). Jordan did not 
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see this message until that evening so she texted Lexi around 5:00 p.m. and told her that she was 

sorry and would stop by soon. (Id. at 458). At 6:16 p.m., Lexi texts Jordan: "Where are you?" 

(Id. at 458-59). Jordan was informed that Lexi had been sleeping all day because her chest was 

hurting. (Id. at 459).3 

Jordan received a text message on September 14 that said Lexi was sick. (App. Vol. IV at 

463). The next day, she saw Lexi at Petitioner's home and Lexi acted like she was not allowed to 

leave. (Id. at 465). Jordan returned to Petitioner's home on September 16 (the next day). (Id. at 

466). Around 4:30 p.m., she started to do some laundry and watch TV. (Id. at 466). She knocked 

on Petitioner's bedroom door (which was locked from the inside), but no one answered. (Id.). 

Around 7:00 p.m., Jordan knocked on the door again and no one answered. (Id. at 468). Because 

no one was answering, she began pounding on the door and hollering for her father (Petitioner) 

and Lexi. (Id. at 468). Eventually, Petitioner responded. (Id. at 468). Petitioner told her he would 

be out in a minute. (Id.). Sometime thereafter, Jordan saw Lexi, dead on the bed; Lexi had vomit 

coming out of her mouth and there was blood coming out of her nose and ears. (Id. at 469). 

Petitioner had his pajamas on and Jordan testified that he had been in there sleeping. (Id. at 473). 

Jordan told Petitioner he needed to call 911, but instead, Petitioner decided to load Lexi's 

body into his truck and drive to the hospital. (App. Vol. IV at 470-72,479). Afterwards, Jordan 

and her boyfriend, Joe, met Petitioner at Twin Bridges. (App. Vol. IV at 479-80). It was 

Petitioner's idea to meet. (Id.). As Jordan testified at trial, the purpose of the stop was: 

[Petitioner] asked-he said that we needed to talk and get our stories straight, 
basically. And he asked me what I was going to tell the cops whenever I was 
questioned, that he was going to tell them that he was at work. And I told them
him-that I was going to tell them the truth, because that's all I needed to do. 

(Id. at 480). Petitioner wanted Jordan to lie for him, but she would not do it. (Id.). 

3 Additional text messages are reflected in the record. For brevity's sake, they are omitted from 
this brief and the State does not believe they are particularly relevant to this appeal. 
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A few days later, Petitioner asked Jordan whether Lexi had committed suicide, 

insinuating that she had killed herself. (App. Vol. IV at 481). Jordan believed that Petitioner was 

trying to make it look like Lexi committed suicide. (Id.). Later, Petitioner confided in Jordan that 

he thought Lexi's death was his fault; that he gave her too many pills; that he knew that she had 

too much, and that he gave her more anyways. (Id. at 482). 

2. 	 Petitioner drops Lexi's body off at the hospital, pretends not to know her 
(despite being sexually involved with her) and lies about his involvement in 
her death. 

On or around September 13, 2013, Leroy Elby, a Nurse at Grant Memorial Hospital, was 

notified that a vehicle driven by Petitioner had just pulled up with an unresponsive patient in it. 

(App. Vol. IV at 75-78). He immediately determined that the victim was dead; in fact, rigidity 

had set in, meaning the victim had been dead for quite some time. (Id. at 79-81). Petitioner was 

present and seemed very calm; he was not upset. (Id. at 79). Nurse Elby asked him what had 

happened and Petitioner informed him that the deceased had been at his house and that he had 

not seen her since midnight the night before. (Id. at 79). He told Nurse Elby that he did not know 

the girl's name but that she was his daughter's friend. (Id. at 84). Petitioner later stated that he 

thought the victim's name might be Lexi. (Id). Petitioner left the hospital and drove away 

shortly after dropping the victim off, he did not provide his name to Nurse Elby. (Id. at 84-85) 

Nurse Foley was also present when Petitioner dropped Lexi's dead body off at the 

hospital. Petitioner refused to provide answers to even the most basic questions (declining to tell 

the Hospital the name of the deceased or to describe the events giving rise to her death). (App. 

Vol. IV at 97). In fact, Nurse Foley recalled that Petitioner dropped the victim off and was there 

for maybe five minutes before he left. (Id. at 98). Nurse Foley explained that Petitioner was not 

very cooperative, "I remember trying to get information from him, but, like I said, he just wasn't 
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cooperative. He didn't seem upset. He didn't seem mad. He just kind of bailed." (/d. at 99-100). 

The police subsequently showed up (given the unusual circumstances of Lexi' s death), Petitioner 

eventually returned, and the police began their investigation. (See id. at 107). 

3. The police investigation. 

Senior Deputy Ryan Howard testified at trial that he was notified there was a deceased 

individual at Grant Memorial Hospital, and was dispatched there that evening along with 

Patrolman Campbell. (App. Vol. IV at 159-60). Upon arrival, he was informed that the man who 

dropped the victim off.-Petitioner-had already left, so Deputy Howard issued a BOLO [be on 

the lookout] for Petitioner in all surrounding counties. (/d. at 160-61). 

At some point, Petitioner returned to the hospital and Deputy Howard interviewed him. 

(App. Vol. IV at 166-67). Petitioner did not seem very upset; his demeanor was "not really 

anything out of normal." (/d. at 166). Petitioner told Deputy Howard that the deceased was 

named Lexus (Lexi) but that he did not know her last name. (Id. at 167). Petitioner also told 

Deputy Howard that he had known Lexi for 13 years; that she lived across the road from his 

daughter and that she and his daughter were friends. (Id. at 168-69). He then informed Deputy 

Howard that he and Lexi had a sexual relationship, had last been intimate approximately four 

days ago (id. at 169), and that Lexi had died in his bed. (Id. at 170). Petitioner was asked whether 

Lexi had been taking any drugs and Petitioner informed Deputy Howard that she had smoked 

marijuana recently. (Id. at 170). 

Following the interview, Deputy Howard went to Petitioner's home, where Petitioner 

consented to a search of it. (App. Vol. IV at 171-72). Deputy Howard found, in relevant part, a 

small section of a straw in the bedroom, which is commonly used to inhale crushed pills. (Id. at 
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175). Deputy Howard also discovered that the door to Petitioner's bedroom had a lock on it that 

was located on the outside part of the door. (ld. at 176). 

4. 	 Petitioner frequently gave drugs to women and attempted to sexually violate 
them while they were incapacitated.4 

In addition to the above testimony, Jordan testified that Petitioner gave her pills to get her 

doped up and high so that he could have sex with her. (App. Vol. IV at 483). Every time she 

would reject his advances, he would try to get her to consume more pills. (ld. at 483). Petitioner 

did the same thing with Lexi; Jordan witnessed it. (Id. at 483-84). After Jordan's testimony, the 

court read a 404(b) instruction regarding her testimony on common scheme/plan of Petitioner 

giving pills to young women so that he could take advantage of them. (ld. at 405-06). 

Devon testified at trial that she was friends with Petitioner's daughter (Jordan) and had 

previously been addicted to pain pills. (App. Vol. IV at 229-30). She lived with Petitioner in the 

spring of2013, and, during that time, Petitioner gave her Xanax and Oxies. (/d. at 231-32). They 

both snorted them and got high together. (/d. at 232). Devon slept in Petitioner's bedroom 

during this time. (/d. at 235). Devon had previously testified that she slept in Petitioner's bed 

with him naked, but denied it during trial. (/d. at 235-37). Immediately following her testimony, 

the court read the 404(b) instruction and infonned the jury that they could only consider Devon's 

testimony for purposes of considering whether Petitioner had a common scheme or plan to 

supply prescription medication to young women to "gain their trust and render them physically 

unable to resist advances." (Id. at 239-40). The jury was expressly informed that they could not 

consider her testimony for purposes of detennining Petitioner's guilt. (Id.). 

4 As discussed infra, the trial court gave limiting instructions after this 404(b) testimony and gave 
additional limiting instructions when it read the charge to the jury (regarding testimony from Jordan, 
Corey, Nicole, and Devon). (App. Vol. IV at 655-58). 
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Nicole testified that she met Petitioner around the end of September or the beginning of 

October in 2013. (App. Vol. IV at 240-41). She moved in with him around October 13th. (ld. at 

243). At the time, she had a drug problem and was addicted to pain pills. (ld. at 243-44). She 

stayed with Petitioner for "about a month," and left because of a sexual incident that occurred 

between them. (ld. at 245). Specifically, she and Petitioner were watching TV and were sitting 

on different couches. (ld. at 246). Petitioner was crushing pills-he claimed they were 

Oxycodone. (Id.). Nicole did "a couple lines of the oxycodone" and blacked out. (ld.). She 

awoke during the night and Petitioner was on top of her. (ld.). She explained during trial: "And I 

remember I couldn't move. I couldn't do anything. He was kissing my face, kissing on my neck. 

I could feel his [penis]." (ld.). She awoke that morning naked in bed next to Petitioner (who was 

also naked). (Id. at 247). Nicole picked up her clothes and retreated to a different room, locked it, 

called her grandmother for help, and then left. (Id. at 247). This happened on October 20th. (/d. 

at 250). Nicole was able to determine that Petitioner had actually given her Xanax, which, she 

believed, was why she could not move when he was sexually assaulting her. (See id. at 260-62). 

The court read to the jury a 404(b) instruction immediately following Nicole's testimony. 

(App. Vol. IV at 263). The court also read Corey's testimony to the jury (summarized supra), 

and immediately afterwards, it read a limiting instruction to the jury. (ld. at 301, 322). 

5. Relevant expert testimony. 

a. Testimony of Dr. James Kraner (toxicologist). 

Dr. James Kraner, a board-certified toxicologist and a medical examiner with the Chief 

Medical Examiner's office in Charleston, West Virginia testified at trial. (App. Vol. IV at 600

01). As he explained during his testimony, he is the Chief Toxicologist at the Medical 

Examiner's Office and oversees all day-to-day activities. (ld. at 602). He also does testing, 
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reviews testing, reviews testing methods, and ensures that the equipment is properly operated 

during testing. (Jd). Dr. Kraner was asked to explain how the toxicology report is put together: 

I review it each step of the way - after the alcohol analysis, the Immunoassay, to 
decide what tests are appropriate to follow up. And once our secretary prepares 
the report, I put in the reference ranges. I make them sequential in what I think is 
most important. 

(Jd at 609). Dr. Kraner, as the head of the facility, does not do the testing himself, his staff does. 

(See id at 616). However, Dr. Kraner oversees the process, reviews the raw data, organizes the 

data, and certifies the report. (Jd at 609; see also id at 612). 

Dr. Kraner testified that a toxicology report was conducted under his supervision on the 

victim's blood. (App. Vol. IV at 603). Dr. Kraner explained to the jury the methodology 

involved and what the blood screened revealed-i.e., among other things, opiate levels in the 

blood stream. (Jd at 606-08). Dr. Kraner also stated that the amount of oxycodone present in the 

blood was sufficient to kill somebody. (Jd at 608). Xanax was also present in the blood, which 

would contribute to the affect of the oxycodone. (Jd). Dr. Kraner offered that "[t]he 

concentrations are consistent with levels that could cause fatal respiratory depression." (Jd at 

609). After Dr. Kraner compiled the data, reviewed the report, and certified it, the report was 

sent to Dr. Adams, the pathologist, for him to review. (Jd. at 609).5 

On cross-examination, Dr. Kraner admitted that he did not personally conduct the testing; 

that his staff conducted the testing. (App. Vol. IV at 616). Dr. Kraner was also asked during 

cross-examination whether the drugs in her system cause the victim to stop breathing. (Jd. at 

615). Dr. Kraner answered that the pathologist (Dr. Adams) "would have input on that. It affects 

the heart as well. But that's a common mechanism, that she did stop breathing." (Jd. at 616). 

5 Dr. Adams, a pathologist, similarly explained that Dr. Kraner prepared the toxicology report. 
(App. Vol. IV at 141-42). 
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h. Testimony of Dr. Adams (pathologist). 

At times relevant to the criminal charges, Dr. Adams was the Director of the Autopsy 

Service for West Virginia University. (App. Vol. IV at 131). He estimated he had perfonnedjust 

under 7,000 autopsies and testified in court 300 times. (ld. at 132). Dr. Adams reviewed the 

medical documentation regarding the victim's death, induding the toxicology report, and 

conducted the autopsy. (See id. at 134). He also obtained specimens from the autopsy. (ld.). 

Based upon his review and analysis of the toxicology report and related medical evidence, he 

detennined that the victim had a high level of oxocodone in her system at the time of death. (ld. 

at 134). The report also showed that the victim had sedatives present in her blood-Xanax. (ld.). 

Based upon his medical experience, Dr. Adams opined that the victim died of "intoxication by 

the combined effects of the oxocodone and the alprazolam [Xanax]." (ld. at 134). 

6. Conviction and Sentence. 

The jury convicted Petitioner of first degree murder under a felony murder theory (Count 

I) with a mercy recommendation; holding Lexi hostage with intent to defile (Count II); and 

delivery of a controlled substance (Xanax) to Danielle and Lexi (Counts III and V).6 During trial, 

the State moved to dismiss Count IV, given that Count IV fonned the basis of the felony murder 

charges, and the motion was granted. (See App. Vol. I at 172, 172; App. Vol. IV at 288-89). 

Petitioner was sentenced to life with mercy for his conviction of Felony Murder; three to ten 

years for holding hostage of a person; two to six years for Counts III and V (possession of a 

controlled substance with intent to deliver). (App. Vol. I at 179). The sentences were ordered to 

run consecutively. (ld.). This appeal followed. 

6 Because the trial court dismissed Count IV, and to avoid confusing the jury, Count V 
(Possession with intent to deliver alprazolam (Xanax)) was made Count IV for purposes of the jury's 
deliberations, the conviction order, and sentencing. (See App. Vol. I at 175). 

15 



SUMMARY OF THE ARGUMENT 


Petitioner's first assignment of error-that his right to confront was violated when Dr. 

Kraner, the Chief Toxicologist testified regarding the toxicology report-fails for any of three 

reasons. First, Dr. Kraner was the right witness for this testimony. He oversaw the testing 

process, analyzed and organized the data, was responsible for creating the report, and certified it. 

Moreover, Petitioner was also able to cross-examine Dr. Adams, the expert pathologist, who 

opined on the cause of death. Second, Petitioner did not raise a confrontation clause objection at 

trial and, in fact, benefitted by cross-examining Dr. Kraner regarding Dr. Kraner's supervisory 

role in this testing. Finally, assuming arguendo that Petitioner's right to confront was violated, 

any such error was harmless beyond a reasonable doubt. 

Regarding Petitioner's second assignment of error-that the circuit court erred in 

admitting certain evidence under Rule 404(b )-the court properly followed the test outlined by 

this Court in State v. McGinnis and found that the evidence was admissible for purposes of 

common scheme and prior bad acts. The jury was properly instructed regarding the purpose and 

scope of this limited testimony and the lower court's ruling should not be disturbed. 

Petitioner's third and fourth assignment of errors-that the court erred in not severing 

Count II of the indictment and that it erred in joining charges allegedly stemming from different 

events, are similarly without merit. The charges overlapped and there was no prejudice in joining 

them or otherwise not severing the counts. 

Regarding Petitioner's fifth assignment of error-that the court erred by answering jury 

questioning outside his presence-Petitioner's right to be present was not violated, and, even if it 

was, the error was harmless beyond a reasonable doubt. Petitioner's related complaint-that his 
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attorney was not present when the court received and answered the jury's questions-fails 

because his attorney was consulted via telephone or was otherwise present during this time. 

Petitioner's sixth assignment of error is predicated upon a mislmderstanding of the trial 

court's ruling. That is, Petitioner contends that the court erred by allegedly reversing its decision 

on the admissibility of certain 4o.4(b) evidence-essentially he claims the court misapplied Rule 

4o.4(b). However, the court actually found that this evidence was intrinsic, necessarily meaning 

that the evidence fell outside of4o.4(b) and McGinnis. Consequently, Petitioner's claim fails. 

Finally, there was sufficient evidence to convict Petitioner of each count. Petitioner fed a 

lethal dose of pain pills to Lexi, and, as a result, she died. Moreover, the evidence establishes that 

Petitioner lured her into his bed and kept her high on pills so that he could take sexual advantage 

of her. Finally, multiple witnesses testified that Petitioner provided drugs-oxycodone and 

Xanax-to the victim and to Danielle (including Danielle herself). Consequently, the jury's 

verdict is fully supported by the evidence and Petitioner's convictions should stand. 

STANDARD OF REVIEW 

The standard of review applicable to each assignment of error will be addressed in turn, 

as they vary for each claim Petitioner raises. 

ARGUMENT 

A. 	 Petitioner's Sixth Amendment Right to Confront was not abridged; but, even 
assuming a constitutional error occurred, such error was harmless. 

The Confrontation Clause contained within the Sixth Amendment of the United States 

Constitution and Article III, Section 14 of the West Virginia Constitution guarantees a criminal 

defendant the right to confront the witnesses against him. Melendez-Diaz v. Massachusetts, 557 

U.S. 30.5, 313 (20.0.9) (discussing this right under the United States Constitution); State v. 

Mechling, 219 W. Va. 366, 374, 633 S.E.2d 311,319 (20.0.6) (recognizing this right under the 
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West Virginia Constitution). In Crawford, the United States Supreme Court explained that "[t]he 

text of the Confrontation Clause ... applies to witnesses against the accused-in other words, 

those who bear testimony." Crawford v. Washington, 541 U.S. 36, 51 (2004) (internal quotations 

omitted). Accordingly, a defendant is generally entitled to cross examine adverse witnesses at 

trial. See id. This right, however, is not absolute. See, e.g., State v. LaRock, 196 W. Va. 294, 316, 

470 S.E.2d 613, 635 (1996); State v. Miller, 194 W. Va. 3, 18, 459 S.E.2d 114, 129 (1995). 

Ordinarily, whether a constitutional right has been violated is reviewed de novo by this Court, 

however, as Petitioner recognizes in his brief on appeal, no objection was levied during trial and 

this claim must be reviewed-if at all-under the "plain error" doctrine. See Mechling, 219 W. 

Va. at Syl. Pts. 1 and 2, 633 S.E.2d at 313. Finally, even where the Confrontation Clause has 

been violated, the error will not constitute reversible error where it was merely "harmless." State 

v. Blevins, 231 W. Va. 135, 158, 744 S.E.2d 245, 268 (2013); see also State v. Bazar, No. 14

0916,2015 WL 7628722, at *3 (W. Va. Nov. 20, 2015) (recognizing the same). 

Petitioner claims that his right to confront was violated when Dr. Kraner testified about 

the State's toxicology report because Dr. Kraner did not actually conduct the testing. (Pet'r Brief 

at 16,20). For the reasons discussed herein, this challenge fails. 

1. 	 Dr. Kraner was the appropriate witness to offer testimony regarding the 
toxicology report and introduction of the toxicology report through him was 
entirely proper. 

Dr. Kraner, as the Chief Toxicologist of the Medical Examiner's Office, reviews the 

toxicology testing "each step of the way." (App. Vol. IV at 609). He determines what tests are 

appropriate to conduct and, once the secretary prepares the toxicology report, he puts in the 

reference ranges, reviews the raw data, organizes the data, and certifies the report. (Id. at 609, 

612). Given Dr. Kraner's direct, first-hand insight into the toxicology testing and the fact that he 
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organized the data and finalized the report, he was the proper witness for purposes of 

examination in this trial. As a result, Petitioner's right to confront was not violated.7 

Of course, the State may not call an expert who had nothing to do with the preparation of 

the report and have that individual testify regarding how the report was compiled. Cj Edwin W 

v. Ballard, No. 15-1063, 2016 WL 6835734 (W. Va. Nov. 21, 2016) (memorandum opinion). 

That would almost certainly be a constitutional violation. State v. Kennedy, 229 W. Va. 756, 773, 

735 S.E.2d 905, 922 (2012) (citing Bullcoming v. New Mexico, 564 U.S. 647, (2011)) (noting 

than an expert-such as a medical doctor-may not be a "mere conduit" for the opinions of the 

authoring pathologist). However, that is not what happened here: The State called the doctor who 

was responsible for creating the report itself, Dr. Kraner. (App. Vol. IV at 602-09). Dr. Kraner 

oversaw everything, reviewed the data, organized it, and certified the report. (See id. at 609). He 

testified at trial regarding this process and was cross-examined extensively by Petitioner. (ld. at 

602-17). It would be different if Dr. Kraner lacked any insight into how the report was created. 

But that is not the case. Dr. Kraner was responsible for creating the report in the first place. (ld. 

at 609, 612). This is not a constitutional violation under Bullcoming. Consider, for instance, the 

redirect examination, where Dr. Kraner explained that he is in charge of the laboratory and that 

he reviewed the raw data on the drug analysis, went through all the data that was produced, and 

signed-off on the report, thereby verifying the report was accurate. (ld. at 620). Thus, there can 

be no confrontation clause violation. 

7 Petitioner also claims that the toxicology report was not authenticated under Rule 901. (Pet'r 
Brief at 17). Petitioner does not expound upon this claim nor does he cite any law in support. Therefore, 
this Court need not address it. E.g., LaRock, 196 W.Va. at 302, 470 S.E.2d at 621 (noting that issues 
"mentioned only in passing but [which] are not supported with pertinent authority, are not considered on 
appeal."). Respondent would note, however, that even had Petitioner offered a supported argument on this 
point, Dr. Kraner could absolutely provide a proper foundation for the report to be admitted into evidence: 
He certified it. See generally W. Va. R. Evid. 901 (b)(1). 
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Petitioner also claims the admission of the report into evidence violated his confrontation 

rights. But that claim fails to largely the same reasons discussed supra. Dr. Kraner was able to 

discuss what the various portions of the report indicated, given that he was in charge ofputting 

the report together. CAppo Vol. IV at 609-12). Petitioner's argument otherwise overreaches. 

Under his theory, Dr. Kraner's secretary would be a necessary witness because she typed the 

report. For the reasons discussed above, that is not what the law demands. 

2. 	 Petitioner did not object to Dr. Kraner's testimony and, in fact, took 
advantage of the issue he now complains of on appeal. 

Even if this Court believes Petitioner's right to confront was infringed, his claim still fails 

because Petitioner made a calculated strategy to cross-examine Dr. Kraner regarding Dr. 

Kraner's involvement in the testing and did not object to the admission of the toxicology report. 

Indeed, the follow exchange took place during cross examination: 

Q: Doctor, you didn't do any of the testing that's on this report, did you? 
A: No. 

Q: You didn't watch it done; did you? 
A: No. 

Q: You didn't advise the person doing it; did you? 
A: No. 

Q: Do you even know who it was that did it? 
A: Yes. 

Q: Were you even in the room when it was done? 
A: I was in the office. 

Q: Were you in the room where it was done? 
A: No, I wasn't observing these individuals when they did these tests. 

[Petitioner's counsel]: Okey-doke. That's all. 

CAppo Vol. IV at 616-17). 
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It is inappropriate for Petitioner to now contend that Dr. Kraner's testimony violated his 

right to confront when he chose to engage in a strategic line of questioning aimed at undermining 

Dr. Kraner's insight into the examination. Petitioner attempted to utilize Dr. Kraner's alleged 

lack of insight into the testing in order to cast doubt on Lexi's cause of death. Such actions 

should be deemed a waiver of this claim. 

Waiver "is the 'intentional relinquishment or abandonment of a known right.'" State v. 

Miller, 194 W. Va. 3,18,459 S.E.2d 114, 129 (1995) (quoting United States v. Olano, 507 U.S. 

725, 733 (1993)). A defendant may waive a right by failing to appropriately object at trial. See 

State v. McGilton, 229 W. Va. 554, 558-59, 729 S.E.2d 876, 880-81 (2012) (quoting and citing 

in part Peretz v. United States, 501 U.S. 923, 936-37 (1991)). This Court has recognized that a 

criminal defendant may waive even "[t]he most basic rights." McGilton, 229 W. Va. at 558-59, 

729 S.E.2d at 880-81 (quoting Peretz, 501 U.S. at 936-37). Indeed, the "raise or waive" rule is 

designed "to prevent a party from obtaining an unfair advantage by failing to give the trial court 

an opportunity to rule on the objection and thereby correct potential error." State v. Lively, 226 

W. Va. 81, 92,697 S.E.2d 117, 128 (2010) (quoting and citing in part Wimer v. Hinkle, 180 W. 

Va. 660, 663, 379 S.E.2d 383, 386 (1989). The "raise or waive" rule: 

is premised on the notion that calling an error to the trial court's attention affords 
an opportunity to correct the problem before irreparable harm occurs. There is 
also an equally salutary justification for the raise or waive rule: It prevents a 
party from making a tactical decision to refrain from objecting and, 
subsequently, should the case turn sour, assigning error .... In the end, the 
contemporaneous objection requirement serves an important purpose In 

promoting the balanced and orderly functioning of our adversarial system .... 

LaRock, 196 W. Va. at 316, 470 S.E.2d at 635 (emphasis added). Consequently, Petitioner 

should not be permitted to now claim his constitutional rights were violated in this context. See, 
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e.g., Lively, 226 W. Va. at 92,697 S.E.2d at 128; State v. Eden, 163 W. Va. 370,377,256 S.E.2d 

868, 872 (1979) (noting that constitutional rights may be waived expressly or implicitly). 

3. 	 Assuming arguendo that Petitioner's right to confront was violated, any 
error was harmless beyond a reasonable doubt. 

As discussed above, Petitioner's right to confront was not violated. Assuming, however, 

that there was a constitutional violation, any such error was harmless. The law in this respect is 

well-settled: A criminal defendant is not entitled to a reversal of his conviction even where he 

suffered a constitutional harm where the error was harmless beyond a reasonable doubt. Syl. Pt. 

5, State ex rei. Grob v. Blair, 158 W. Va. 647,214 S.E.2d 330 (1975) (The "failure to observe a 

constitutional right constitutes reversible error unless it can be shown that the error was harmless 

beyond a reasonable doubt."). "The harmless error inquiry involves an assessment of the 

likelihood that the error affected the outcome ofthe trial." Syl. Pt. 13, in part, State v. Bradshaw, 

193 W. Va. 519, 457 S.E.2d 456 (1995). Such an assessment necessarily involves considering 

whether there was substantial evidence on the record to support a conviction. Bazar, No. 14

0916,2015 WL 7628722 at *3 (citing State v. Bowling, 232 W. Va. 529, 753 S.E.2d 27 (2013)). 

Petitioner's argument in support of this claim ignores Dr. Adams, the doctor who ordered 

the toxicology testing and reviewed samples from the autopsy to determine cause of death. Dr. 

Adams received and reviewed this report incident to formulating his opinions and, based in part 

upon his analysis of this report, concluded that the victim died because she overdosed on 

oxycodone and Xanax. (App. Vol. IV App. at 134). Dr. Adams testified at trial that the victim's 

death was caused by intoxication of oxocodone and alprazolam. (fd. at 137). This is also 

reflected in his report. (fd.). Thus, there was sufficient evidence for the jury to find that Petitioner 

caused the victim's death by feeding her these pain pills based upon Dr. Adams' testimony alone 

and, given the nature of Dr. Adams' testimony and his availability for cross-examination, there is 
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no Confrontation Clause in this regard. See generally State v. Kennedy, 229 W. Va. 756, 773, 

735 S.E.2d 905, 922 (2012) (quoting United States v. Johnson, 587 F.3d 625, 635 (4th Cir. 2009) 

('''As long as [an expert] is applying his training and experience to the sources before him and 

reaching an independent judgment, there will typically be no Crawford problem. The expert's 

opinion will be an original product that can be tested through cross-examination. "'). Therefore, 

this claim fails. 

B. The trial court did not err in admitting certain Rule 404(b) evidence. 

Under Rule 404(b) of the West Virginia Rules of Evidence, propensity evidence is 

inadmissible at trial, but prior bad act evidence that relates to a defendant's motive or intent is 

admissible. See, e.g., State v. McFarland, 228 W. Va. 492, 502, 721 S.E.2d 62, 72 (2011) 

(explaining, in the context of admissibility of evidence under Rule 404(b) that "motive explains 

why the defendant committed the crime. This Court has explained that this motive exception 

sometimes arises in cases involving a charged offense that is not sexual in nature, such as 

kidnapping or murder, where the underlying motive was to obtain some sexual favor.") (internal 

quotations and citations omitted); State v. Rash, 226 W. Va. 35,47,697 S.E.2d 71, 83 (2010). A 

trial court's decision "to admit evidence pursuant to Rule 404(b) [is reviewed] under an abuse of 

discretion standard." State v. McGinnis, 193 W. Va. 147, 159,455 S.E.2d 516, 528 (1994); State 

v. McDaniel, 238 W. Va. 61, 68, 792 S.E.2d 72, 79 (2016). 

Collectively, the evidence introduced under Rule 404(b) was presented to establish that 

Petitioner had an intent and scheme to give pain pills to young women in order to gain their trust 

and render them incapable of resisting his sexual advances. (See App. Vol. I at 15). This 

testimony came from women who had received pills from Petitioner, became incapacitated and 

either had to fend off his sexual advances or suffered his sexual assaults, and from individuals 
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who had observed Petitioner engaging III this behavior first-hand. The court conducted a 

McGinnis hearing and it excluded several sources of this evidence on the ground that it was 

cumulative or too prejudicial, but it admitted testimony from Jordan, Devon, Nicole, and Corey 

on this topic because the testimony was relevant and close-in-time to Lexi's death. (See App. 

Vol. I at 25). This common scheme evidence went to the charge that Petitioner was accused of 

giving these pills to Lexi and Danielle (Counts IV and V) and Count I (murder, under a felony 

murder theory that, in the course of giving Lexi pills to engage in a sexual relationship with her, 

Petitioner caused her death). Finally, the trial court gave a thorough limiting instruction, which 

informed the jury that they were not to consider this evidence regarding Count II (holding a 

person hostage). (See, e.g., id. at 142-25). 

This ruling was proper. The lower court followed the correct procedure (outlined in 

McGinnis); found the evidence fell within Rule 404(b); applied the McGinnis factors; and further 

considered whether the evidence was admissible under Rule 403 (by excluding some of the 

evidence on the ground that it was too prejudicial and/or that it was cumulative). It is well

established that evidence is admissible under Rule 404(b) to show that the individual engaged in 

a common scheme. See, e.g., McFarland, supra. Here, that standard was satisfied: These 

individuals all testified to having direct insight into Petitioner offering pain pills to women in 

order to incapacitate them and extract sexual favors. 

Petitioner also claims that the Court failed to consider whether the 404(b) evidence 

would cause unfair prejudice. (Pet'r Brief at 29). This bold statement is simply not true. The 

court excluded a substantial amount of 404(b) evidence on the ground that it was unfairly 

prejudicial and/or cumulative, which is exactly what Rule 403 (and McGinnis) requires. The fact 

that the court found some of the evidence admissible does not equate to error. 
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C. 	 Petitioner was not unfairly prejudiced by the joinder of Count II with the 
Remaining Counts. 

Petitioner claims that the trial court's refusal to sever Count II (the charge of holding 

Lexi hostage with an intent to defile her) from the remaining counts was error in light of the 

court's ruling that the 404(b) evidence was not admissible regarding Count II but was admissible 

as to the other counts (delivery of controlled substances to Lexi and Danielle and the murder 

charge). (See Pet'r's Brief at 30). 

Whether to grant a motion to sever offenses under Rule 14(a) "is a matter within the 

sound discretion of the trial court," and, in relevant part, may be granted where joinder or 

consolidation is "prejudicial." Syl. Pt. 1, in part, State v. Milburn, 204 W. Va. 203, 511 S.E.2d 

828 (1998) (quoting W. Va. R. Crim. P. 14(a)). Here, the record establishes that Petitioner raised 

this claim on the day of trial and the court denied it. (App. Vol. N at 15-16). The court stated it 

would provide a limiting instruction regarding the scope and purpose of the 404(b) evidence. (Id. 

at 16). True to its word, the court provided a very thorough and clear limiting instruction each 

time a witness provided testimony under Rule 404(b) and it included the instructions again in its 

charge to the jury. (E.g., App. Vol. I at 16-22, 142-45, 171; App. Vol IV at 322, 655-58). The 

trial court explained that the testimony was admissible only for purposes of assessing whether 

Petitioner had a common scheme or plan to provide prescription pills to women for purposes of 

incapacitating them and forbade the jury from considering the testimony when it deliberating the 

holding a hostage with intent to defile charge. (See, e.g., App. Vol. IV at 655-58). Thus, the jury 

was properly instructed (multiple times during the trial and in its charge), (see, e.g., App. at 655

58), and the law generally presumes that the jury understands and follows instructions given to it 

by the trial court. See generally State v. Mahood, 227 W. Va. 258, 264, 708 S.E.2d 322, 328 

(2010) (per curiam); State v. Miller, 197 W. Va. 588, 605-06, 476 S.E.2d 535, 552-53 (1996). 
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See also Weeks v. Angelone, 528 U.S. 225, 234 (2000) ("A jury is presumed to follow its 

instructions."). Given the trial court's limiting instructions and the discretion afforded a trial 

coUrt under Rule 14(a), this Court should deny Petitioner's assignment of error. 

Relatedly, Petitioner claims that "[t]here is no conceivable way the jury completely 

disregarded the large amount of 404(b) evidence when it deliberated Count II." (Pet'r Brief at 

31). In all seriousness, it is impossible for Petitioner to know what happened during the jury 

deliberations and such unsupported hyperbole should be disregarded by this Court. See, e.g., 

State v. Medina, 986 F.2d 1430 (10th Cir. 1993) (recognizing that hyperbole may be better 

reserved for the jury rather than employed in an appellate brief); Bennett v. State Farm Mut. 

Auto. Ins. Co., 731 F.3d 584, 585 (6th Cir. 2013) ("[O]verstatement will only push the reader 

away"). 

D. 	 Petitioner's claim that the trial court erred by not severing the counts into separate 
proceedings fails. 

Petitioner contends that the court erred by not severing under Rule 8(a) the charges 

stemming from events occurring on September 12, 2013, with the charges stemming from events 

occurring on September 16, 2013. (Pet'r Brief at 31). That is, he argues that the events which 

occurred on September 12-the drug-addled party where Petitioner gave prescription pills to 

Danielle and Lexi-were entirely unrelated to the events alleged to have occurred on or about 

September 16--Lexi's death. Critically, while a trial court's ruling on a motion to sever is 

ordinarily reviewed for an abuse of discretion, Petitioner never requested such a severance at 

trial on this ground.8 Thus, as Petitioner concedes in his brief, this assignment of error is 

reviewed (if it is reviewed at all) under the "plain error" doctrine. (Pet'r Brief at 35). As 

8 As discussed above, Petitioner sought a severance of Count n from the remaining charges. 
Petitioner raises the instant claim in a separate assignment of error, and he concedes in his brief (as he 
must) that he never sought severance based upon the distinction that the crimes alleged to have occurred 
on September 12th vs. the 16th should have severed from each other. (See Pet'r's Brief at 35). 
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discussed herein, Petitioner's claim does not meet the "plain error" standard of review because 

Petitioner never requested such a severance; therefore, there was no trial error. Alternatively, and 

purely for the sake of argument, Petitioner's claim fails because (1) the events are, in fact, related 

and (2) the court did not abuse its discretion by not severing the counts. 

1. This claim should not be reviewed. 

This Court should not review Petitioner's complaint that the trial court erred when it did 

not sever Counts II through V from Count I because he never asked the trial court to sever in the 

first place. Thus, it is not possible for any error to have occurred. Moreover, it is well-established 

that "counsel cannot remain silent in the trial court and then for the first time on appeal spring 

out an objection that if made in the trial court would have given the trial judge an opportunity to 

correct the alleged error." State v. Lease, 196 W. Va. 318, 323,472 S.E.2d 59, 64 (1996) (citing 

Miller, 194 W. Va. at 18,459 S.E.2d at 129); see also State v. Blickenstaff, -- S.E.2d --,2017 WL 

4103623 at *4 (W. Va. Sept. 13,2017). 

Petitioner's request that this Court invoke the plain error exception to this rule should be 

denied. The doctrine "is to be used sparingly and only in those circumstances where substantial 

rights are affected, or the truth-finding process is substantially impaired, or a miscarriage of 

justice would otherwise result." Syl. Pt. 6, State v. Mayo, 191 W. Va. 79,443 S.E.2d 236 (1994) 

(quoting Syl. Pt. 4, State v. England, 180 W. Va. 342, 376 S.E.2d 548 (1988)). Consequently, 

"[t]o trigger application of the 'plain error' doctrine, there must be (1) an error; (2) that is plain; 

(3) that affects substantial rights; and (4) seriously affects the fairness, integrity, or public 

reputation of the judicial proceedings." Syl. Pt. 11, State v. Shrewsbury, 213 W. Va. 327, 582 

S.E.2d 774 (2003) (quoting Syl. Pt. 7, State v. Miller, 194 W. Va. 3,459 S.E.2d 114 (1995)). 
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There could be no error here because this assignment of error is based upon a motion that 

was never filed. Petitioner never moved to sever the charges based upon this September 

12/September 16 distinction-a distinction he articulates for the first time in this appeal-and 

even if the trial court was under some sort of independent obligation to review the charges and 

evaluate whether they should be severed into separate proceedings, it cannot be said that the trial 

court's failure to do so was so plain and obvious such that it implicates this doctrine. Indeed, as 

discussed throughout this brief, this case was built around events beginning on September 12 and 

continuing up and through the 16th. Lexi's death occurred because she overdosed and Petitioner 

fed her those pills. As the evidence establishes, he gave her too many pills on September 12 and 

he confided in his daughter that he kept giving her pills and she ended upon dying on September 

16 from an overdose. Lexi was sick (with chest pain) between September 12 and 16, until she 

died of respiratory failure. This is an on-going narrative; not separate and unrelated events. 

Simply put, Petitioner cannot assign as error the court's failure to sever the charges under 

Rule 8 when he made no such request in the first place. Judges are not clairvoyant and this Court 

has consistently instructed trial counsel to make on objection if they believe the trial court has 

committed an error. That did not happen in this case and that should foreclose Petitioner's ability 

to raise it in this appeal. 

2. Assuming this claim is reviewed, it is without merit. 

Assuming this Court addresses Petitioner's claim on the merits, the State's theory of the 

case, as presented by the witnesses discussed supra is that Petitioner provided pain pills to Lexi 

such that Lexi became incapacitated and was unable to leave the house or function by herself. 

The evidence at trial established that Petitioner gave Lexi pain pills to consume on the night of 

the party (September 12) until she passed out; then he took her into his bedroom and removed 

her pants. (See, e.g., App. Vol. IV at 375-77; 396-97; 410, 413, 415) Petitioner admitted to the 
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police that he was intimate with her four days before her death. (See id. at 285) .. Lexi died on or 

around September 16, meaning that, by Petitioner's own admission, he had a sexual encounter 

with Lexi on or around September 12. The next morning, Lexi did not feel well and she 

continued to be sick (including pain in her chest) until she was found dead locked in Petitioner's 

bedroom (with Petitioner asleep next to her). (App. Vol. IV at 459,463,465-69). 

Given this, the time-frame from September 12 through September 16 was part of a series 

of events culminating in Lexi's death. Testimony from the events on September 12 and 13 was 

relevant and admissible regarding the charge of felony murder because it tended to show that 

Petitioner was providing an excessive amount of prescription pills to Lexi. It was part of the 

State's narrative of the events which culminated in Lexi's lifeless body being unceremoniously 

dumped at the hospital (when Petitioner lied about not even knowing her name). The murder 

charge in this case did not arise from a single gunshot to the head or a heated, deadly fight. 

Instead, Petitioner was charged with giving Lexi prescription pills which ultimately caused her to 

die from respiratory failure. Although it is unclear exactly when Lexi ingested the pills that 

caused her death, it is clear that Petitioner began giving Lexi too many pills on September 12 

during the party, that Lexi was not feeling well in the following days (chest pain) and that she 

died as a result of an overdose on September 16. This is a continuous narrative. Therefore, the 

trial court's decision to not sever the offenses was proper.9 

9 Additionally, with respect to Counts IV and V (possession of the pain pills with intent to 
distribute to Lexi and Danielle), "[a] defendant is not entitled to relief from prejudicial joinder pursuant to 
Rule 14 of the West Virginia Rules of Criminal Procedures when evidence of each of the crimes charged 
would be admissible in a separate trial for the other." Syl. Pt. 2, State v. Milburn, 204 W. Va. 203, 511 
S.E.2d 828 (1998). As discussed above, the events from September 13 through September 16 set the 
necessary evidentiary foundation for the felony murder and possession of a controlled substance with 
intent to delivery to Danielle and Lexi. In this sense, testimony regarding the September 13 party 
(namely, the counts which charged Petitioner with giving prescription pills to Lexi and Danielle) is 
intrinsic to the felony murder charge and therefore admissible. Thus, under Syl. Pt. 2 of State v. Milburn, 
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E. 	 Petitioner is not entitled to a new trial based upon issues that occurred during the 
jury deliberations. lO 

It is well-established that a criminal defendant has a right to be present "at all critical 

stages in the criminal proceeding." E.g., State v. Allen, 193 W. Va. 172, 175, 455 S.E.2d 541, 

544 (1994). '''A critical stage of a criminal proceeding is where the defendant's right to a fair 

trial will be affected.'" Syl. Pt. 4, State v. Brown, 210 W. Va. 14, 17,552 S.E.2d 390,393 (2001) 

(quoting Syl. Pt. 2, State v. Tiller, 168 W. Va. 522, 285 S.E.2d 371 (1981). "This right to be 

present 'arises from and is implicit in the fundamental right to confront one's accusers,'" id. at 

22,552 S.E.2d at 398 (quoting, in part, State v. Eden, 163 W. Va. 370, 375,256 S.E.2d 868, 871 

(1979», and it mandates "that a defendant be accorded the right to be present in person or by 

counsel." ld. at 175, 455 S.E.2d at 541 (quoting Sisler v. Hawkins, 158 W. Va. 1034, 1039-40, 

217 S.E.2d 60, 64 (1975». Nonetheless, such "right to be present" during a critical stage that 

does not involve confronting witnesses flows from the due process clause of the Fourteenth 

Amendment. United States v. Terrazas, 190 F. App'x 543,549 (9th Cir. 2006) (quoting Kentucky 

v. Stincer, 482 U.S. 730, 745 (1987). See also United States v. Gagnon, 470 U.S. 522, 526 (1985) 

("The constitutional right to presence is rooted to a large extent in the Confrontation Clause of 

the Sixth Amendment, but we have recognized that this right is protected by the Due Process 

Clause in some situations where the defendant is not actually confronting witnesses or evidence 

against him.") (internal citations omitted). 

This right is far from absolute. As the United States Supreme Court concluded in Stincer, 

while "a defendant is guaranteed the right to be present at any stage of the criminal proceeding 

Petitioner was not entitled to separate trials on these charges because evidence from the charges arising 
from September 13 was necessarily admissible in the trial for felony murder. 

10 This Section responds to Petitioner's Supplemental Brief in support of Assignment of Error E. 
It is the State's understanding that this supplemental brief replaced the same assignment of error set forth 
in Petitioner's initial brief. 
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that is critical to its outcome ifhis presence would contribute to the fairness of the procedure," 

that right does, not extend to a situation "when presence would be useless, or the benefit but a 

shadow." Stincer, 482 U.S. at 745 (internal quotations omitted). 

With specific regard to instances where a trial court responds to a jury's question (or 

questions) without the presence of the defendant, this Court has observed that, [t]he right to be 

present is not a right to be present at every moment," and has "not held that communication by a 

judge or other court officer with a jury is always a critical stage for the purpose of requiring the 

defendant's presence." State v. Shabazz, 206 W. Va. 555,557,526 S.E.2d 521, 523 (1999). Cf 

State v. Hicks, 198 W. Va. 656,661,482 S.E.2d 641,646 (1996) (noting that "this Court has not 

specifically ruled that communication by the judge or other court officer with the jury is a critical 

stage for the purpose of the defendant's presence," but also noting that it has ruled "that the 

conduct of a trial judge in communicating with the jury in the absence of the defendant and his 

counsel was improper.") (citing State v. Barker, 176 W. Va. 553,346 S.E.2d 344 (1986)). 

This case law is in full accord with federal law, as "the constitutional right to presence is 

not implicated per se by a judge's ex parte communication with the jury during deliberations." 

Ellsworth v. Levenhagen, 248 F.3d 634, 640 (7th Cir. 2001). In fact, the United States Supreme 

Court has recognized that 

[T]he mere occurrence of an ex parte conversation between a trial judge and a 
juror does not constitute a deprivation of any constitutional right. The defense has 
no constitutional right to be present at every interaction between a judge and a 
juror, nor is there a constitutional right to have a court reporter transcribe every 
such communication. 

Gagnon, 470 U.S. at 526 (internal citations omitted). And multiple federal courts have concluded 

that "[t]here is no [federal] constitutional right to presence" when the trial court responds to a 

jury question. Lopez v. Hernandez, 2010 WL 2764699, at *8 (N.D. Cal. July 13,2010). See also 

Martin v. Fanies, 365 Fed. App'x. 736 (8th Cir. Feb. 19, 2010) (observing that "no Supreme 
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Court case holds that a judge's receipt of and response to non-substantive jury questions during 

deliberation is [ a] critical stage[]."); Simmons v. Sheets, 2011 WL 1043909, at *30 (S.D. Ohio 

Feb. 23, 2011) report and recommendation adopted, 2011 WL 1002734 (S.D. Ohio Mar. 16, 

2011)) (citations omitted). Non-substantive or "run-of-the-mill" questions include "asking [to be] 

reinstructed on a point of law or be allowed to rehear evidence that had previously been 

introduced and developed at trial." United States v. Neff, 10 F.3d 1321, 1325 (7th Cir. 1993). 

-For instance, in the context of addressing a petitioner's claim that his right to be present 

was violated when the jury asked the trial court questions during their deliberations, relying upon 

federal circuit precedent, the United States District Court for the Eastern District of Michigan 

recognized that "'[t]he presence of the defendant is largely a matter of form when a defendant's 

lawyer is present at the proceedings raising largely legal issues.'" Cathron v. Jones, 190 F. Supp. 

2d 990, 1001 (E.D. Mich. 2002) (quoting Fisher v. Roe, 263 F.3d 906, 916 (9th Cir. 2001)). In 

short, "[t]he Constitution does not require the defendant to be present when 'presence would be 

useless or the benefit but a shadow.'" Id. (quoting Snyder v. Massachusetts, 291 U.S. 97, 106-07 

(1934) overruled on other grounds in Malloy v. Hogan, 378 U.S. 1 (1964)). 

Finally, when this right is violated, "the State is required to prove beyond a reasonable 

doubt that what transpired in his absence was harmless." Syl. Pt. 6, State v. Boyd, 160 W. Va. 

234, 235, 233 S.E.2d 710, 713 (1977). See also Brown, 210 W. Va. at 22, 552 S.E.2d at 398 

("[W]e also have recognized that the requirement that the defendant be present at all critical 

stages of the trial is subject to the harmless error test.") (citing Boyd, 160 W. Va. at 247, 233 

S.E.2d at 719). See also State v. Cornelius B. No. 15-0109,2016 WL 597753, at *7 (W. Va. Feb. 

12, 2016) (memorandum opinion) (recognizing the same). Federal courts have found that the 

violation of a defendant's right to be present entitles the defendant to relief only where the 
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defendant's presence would have made a difference, e.g., Lopez v. Hernandez, 2010 WL 

2764699, at *8 (N.D. Cal. July 13,2010), and the United States Supreme Court has observed that 

"the exclusion of a defendant from a trial proceeding should be considered in light of the whole 

record." Gagnon, 470 U.S. at 526-27 (citing Synder, 291 U.S. at 115). 

In this matter, during the course of their deliberations, the jury -asked seven (7) questions 

and received the following answers from the court: 

Question 1: What is the difference in Count 3 and Count 4? 
Answer: Count III - Possession ofXanax with intent to deliver to Lexi. 

Count IV - Possession of Xanax with intent to deliver to Danielle Farm. 

(Supp. App. Vol. I at 11). 

Question 2: Are we allowed to have access to the account listing that Mr. Ours 
[Petitioner's counsel] showed on the overhead projector? 

Answer: No - you have received all you will. 

(Id. at 12). 

Question 3: Was she detained on a certain date on Count II? 
Answer: The __ day of September 2013. 

(Id. at 13). 

Question 4: Does this pertain to Lexi? 
Answer: Yes. 

(Id.). 

Question 5: We realize we carmot have the phone but can we have the print out of the 
text messages Exhibit #8? 

Answer: [No written response. The court informed the jury that they had the trial 
exhibits but could not have access to anything else.] 

(Supp. App. Vol. I at 14 and Supp. App. Vol. IV at 99). 

Question 6: 	 Legal definition of detain? 
Answer: 	 To detain as the possession of personality. To arrest, to check, to delay, to 

hinder, to hold or keep in custody, to retard, to restrain from proceeding, 
to stay, to stop. 

33 




(Supp. App. Vol. I at 15). 

Question 7: Legal definition of beyond a reasonable doubt? 
Answer: Gave definition from charges. 

(Id. at 16-17). A typed document with the heading "Language from the Charge previously read" 

with the definition of beyond a reasonable doubt from the jury instructions was appended to this 

response. (Id. at 17). 

As Petitioner notes in his supplemental brief, during trial, several of these questions were 

received and answered by the court without the court going on the record (although the timing of 

the questions, the questions themselves, and the court's responses are reflected in the court's 

Amended Trial Order, App. Vol. I at 176-77). Given the issues with the record, however, the 

parties to this appeal requested this Court remand the matter for purposes of conducting a limited 

evidentiary hearing to develop the record so that the parties could fully brief this issue on appeal. 

This Court granted that request and an evidentiary hearing was held in circuit court on May 22, 

2017. (Supp. App. Vol. IV). Multiple witnesses testified, including Judge Nelson, the circuit 

court judge who presided over trial. (E.g., Supp. App. Vol. IV at 88). 

Petitioner contends that the trial court committed reversible error for receiving and 

answering the jury's questions outside of his presence (a challenge he raises to questions 2 

through 7), for answering these questions without first consulting his attorney (for all questions 

except question 6), and for communicating with the jury outside of the parties' presence. 

As discussed below, there are a number of reasons why Petitioner's claims do not entitle 

him to relief. First, while it is improper for a trial court to communicate with the jury after the 

jury begins deliberating without first obtaining the consent of the parties, the court obtained 

Petitioner's counsel's agreement during the course of its responses to these questions. For this 

reason and this reason alone, there is no reversible error. Second, not every communication 
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between the court and the jury translates into a violation of the defendant's right to be present. 

Here, because the questions were "run-of-the-mill" (for instance, the jury asked to review 

material that was not admitted into evidence, which the court denied), this was not a "critical 

stage" of the proceeding. Thus, there was no reversible error. Third, even assuming Petitioner's 

right to be present was implicated, the error was harmless beyond a reasonable doubt. The trial 

court would not have given a different answer to the jury's questions even had Petitioner been 

present or Petitioner's counsel objected or requested a different answer. Finally, and arguing 

purely in the alternative, Petitioner waived his right to be present. 

1. The trial court consulted with Petitioner's counsel when it received the jury's 
questions, and, therefore, there is no reversible error. 

Question 1. 

Petitioner complains that the court committed reversible error when it answered the jury's 

first question because his counsel was not present. This claim is meritless: Judge Nelson testified 

that Mr. Ours (Petitioner'S counsel) left for lunch after the jury began deliberating; that Mr. Ours 

left his cell phone number with the clerk; and that when the jury asked its first question, Judge 

Nelson called Mr. Ours' cell phone. (ld at 90, 100). They discussed the question and Mr. Ours 

agreed with the court's response to that question. (ld at 90-91). As a result, Judge Nelson called 

Petitioner and the prosecutor to the bench and informed them what the court's response to the 

question was going to be. (Id at 91). Thus, because Mr. Ours had notice of the communication 

(and approved of the court's response), Petitioner's complaint regarding Question 1 is without 

merit. See generally Syi. Pt. 1, State v. Allen, 193 W. Va. 172, 455 S.E.2d 541 (1994) (noting 

that communications between the trial judge and jury should occur in the presence of "or after 

notice to" the parties or their counsel) (internal citations omitted). 
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Question 2. 

Petitioner complains that the court committed reversible error when it answered the jury's 

second question because neither he nor his counsel were present. As Judge Nelson and his staff 

testified, Mr. Ours was advised as to what question two was and did not object. (Id. at 105). 

Thus, there is no error. See Syl. Pt. 1, Allen, supra. See generally, e.g., United States v. 

Fernandez-Hernandez, 652 F.3d 56, 66 (1st Cir. 2011) (finding no violation of a defendant's 

constitutional right to be present where the removal was for a brief period of time and the 

defendants "interests were sufficiently protected by his counsel's presence at the conference."). 

Moreover, the jury's second question asked for a list that was not admitted into evidence. 

Because of this, the court denied the request, which was entirely proper (the jury is not permitted 

to consider materials that are not part of the evidence). This was an administrative issue-it did 

not involve an in-depth review of the evidence or an analysis of the law. The court simply denied 

the request. Thus, this question was not a "critical stage" of the proceeding. See, e.g., Martin, 

365 Fed. App'x. at 739 (recognizing no federal constitutional right to be present when the court 

answers non-substantive questions); Neff, 10 F.3d at 1325 (noting that error would not occur 

where questions were "run-of-the mill"); Stincer, 482 U.S. at 745 (observing that no 

constitutional violation occurs where the defendant's presence would be "useless" or the benefit 

would be "but a shadow"); Cathron, 190 F. Supp. 2d at 1001 (rejecting a petitioner's claim that 

his right to be present was violated when the trial court answered ajury question because '''[t]he 

presence of the defendant is largely a matter of form when a defendant's lawyer is present at the 

proceedings raising largely legal issues."'). Consequently, Petitioner's right to be present was not 

implicated or violated. Finally, Judge Nelson explained, in no uncertain terms, that the court's 
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response to this question would not have changed even if the defense had objected because all of 

the jury's questions were very straightforward questions. (See SUpp. App. Vol. IV at 99). 

Questions 3 and 4. 

The jury's third and fourth questions are related, and asked: 

Question 3: Was she detained on a certain date on Count II? 
Question 4: Does this pertain to Lexi? 

(Supp. App. Vol. I at 13). 

Judge Nelson testified that Mr. Ours indicated his agreement to the court's responses to 

these questions, which necessarily means that Mr. Ours was consulted. (Supp. App. Vol. IV at 

94). Moreover, this information was simply pulled from the indictment. (Id. at 94, 105). There 

was no ambiguity in the court's response and no room for error because all the court did was pull 

language directly from the indictment. Given the simplicity of the question (and Petitioner's 

counsel's agreement to the same), Petitioner's right to be present (to the extent this right exists 

separate and apart from Petitioner's counsel's presence and consent to the court's response to the 

question, e.g., Cathron, 190 F. SUpp. 2d at 1001), was not implicated, much less violated. See, 

e.g.,.Martin, 365 Fed. App'x. at 739; Stincer, 482 U.S. at 745; Simmons, 2011 WL 1043909 at 

*30; Hernandez, 2010 WL 2764699 at *8. Finally, even assuming Petitioner's right was violated, 

the violation was harmless beyond a reasonable doubt because the court would not have changed 

its response to this question (after all, there was only one correct response, which is the response 

the court gave). (Supp. App. Vol. IV at 99). For these reasons, there was no error. 

Question 5. 

The jury's fifth question asked for print outs of text messages. (Supp. App. Vol. I at 14). 

Petitioner's counsel, Mr. Ours, was present when this question was received by the court. (Supp. 

App. Vol. IV at 98-99) (Judge Nelson testifying: "[Y]es, he was present."). Judge Nelson 
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allowed the text messages that had been admitted into evidence to be sent back to the jury but 

made sure that the messages the court had ruled were inadmissible were not sent back. (Id. at 99

100). It is axiomatic that a jury should consider the evidence adduced at trial but cannot consider 

evidence that was not admitted. Here, the court only permitted the jury to consider messages that 

were actually admitted at trial. (See id.). 

Petitioner's right to be present was not violated because his attorney was there and 

consented to the response and even assuming Petitioner had an independent right to be present, 

the right was not violated because the court's response was accurate and the only conceivable 

response it could give (the jury was able to view evidence admitted at trial but was not permitted 

to review proposed evidence that was not admitted). See, e.g., Cathron, 190 F. Supp. 2d at 1001; 

Martin, 365 Fed. App'x. at 739; Stincer, 482 U.S. at 745; Simmons, 2011 WL 1043909 at *30; 

Hernandez, 2010 WL 2764699 at *8; Neff, 10 F.3d at 1325. 

Finally, even assuming the right was violated, the error was harmless beyond a 

reasomlble doubt because the court's response to the question was entirely correct (for the 

reasons discussed above) and because Judge Nelson would have ruled the way he did no matter 

whether Petitioner's counsel was "there bouncing on one leg objecting" because this question 

(like all of the questions) was very simple. (Id. at 99). 

Question 6. 

The jury's sixth question asked for the legal definition of detain. (Supp. App. Vol. I at 

15). After consulting with Petitioner's counsel, they agreed to provide the jury with the Black's 

Law Dictionary's definition of this word. (Id.). Petitioner's challenge to this question is only that 

his right to be present was violated. However, there is no such right because this question asked 
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for a legal definition which is not something Petitioner could have contributed to. By his own 

admission, he has a seventh grade education, and cannot read or write. (Pet'r's Supp. Brief at 2). 

In finding that a defendant's exclusion for a proceeding in a criminal trial was harmless 

error, this Court observed: 

[A]ccording to Rule of Criminal Procedure 43(c)(3), a defendant need not be 
present at a conference or argument upon a technical question of law. The 
transcript indicates that the discussion of the ins~ructions during the defendant's 
absence concerned questions of law and not questions of fact that would be within 
the knowledge of the defendant. 

Brown, 210 W. Va. at 23, 552 S.E.2d at 399. Because this question asked for a legal definition, 

and because his attorney was consulted and agreed to the response, Petitioner's right to be 

present was not even implicated, much less violated. See id. at 23, 552 S.E.2d at 399. See also. 

Stincer, 482 U.S. at 745; Cathron, 190 F. Supp. at 1001. Even assuming, for the sake of 

argument, Petitioner's right to be present was violated, the error was harmless beyond a 

reasonable doubt because the court's answer was proper. Petitioner has not offered any 

explanation of how his involvement would have impacted the defining of this legal term (he does 

not even challenge the definition that was given, which makes sense, given that Black's Law 

Dictionary is a well-established authority for providing legal definitions of various terms). 

Question 7. 

In question seven, the jury asked for a definition of "reasonable doubt." (See App. Vol. 

IV at 95-96). Judge Nelson testified that Petitioner's counsel, Mr. Ours, was present when the 

seventh question was posed. (ld.) ("1 know [John Ours] was here because we had a discussion 

and what we did was we put in the language in the charge that defines reasonable doubt."). 

Moreover, all the court did in response to this question was to inform the jury that they had 

already received the definition of "beyond a reasonable doubt" and gave them that instruction 

again. (Supp. App. Vol. I at 95). In other words, the jury asked for the definition of "beyond a 
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reasonable doubt," and, because that term was already defined in the jury instructions, the court 

gave them that definition again. For these reasons, there was no error. 

As discussed above, the question was legal in nature and the court's response was simply 

to provide the jury with the language already in their instructions. Given this "run-of-the-mill" 

question, this was not a "critical stage" for purposes of Petitioner's right to be present. See, e.g., 

Martin, 365 Fed. App'x. at 739. Moreover, Petitioner's counsel was consulted and agreed to the 

instruction. For these reasons, Petitioner's right to be present was not implicated. Finally, even 

assuming the court's answer did somehow tread upon Petitioner's constitutional right to be 

present, the error was harmless beyond a reasonable doubt because all the court did was repeat 

language from already in the charge. 

2. 	 Petitioner's complaint that the court's other interactions with the jury 
constitutes reversible error is wrong as a matter of law. 

Petitioner also complains that the trial court committed reversible error for 

communicating directly with the jury. But the only additional contact the court had with the jury 

was to ask whether they wanted to break for the evening because it was getting late. (Supp. App. 

Vol. IV at 69). This is not reversible error-it is harmless error. Indeed, this Court has previously 

recognized that asking a jury whether they wanted to reconvene the next day to continue their 

deliberations rather than deliberate into the night was an "administrative function" and 

constituted harmless error: 

According to the defendant, Magistrate Pride simply stated that the jury could 
continue its deliberations or return the following day. We believe these statements 
were administrative in nature-the statements relating to the jury's schedule. 
Consequently, we find that the State has met its burden, under Boyd, supra, of 
proving beyond a reasonable doubt that what transpired in the defendant's absence 
was harmless. 

40 




Shabazz, 206 W. Va. at 559, 526 S.E.2d at 525 (citing Boyd, supra) (in the context of a 

proceeding in magistrate court). Thus, Petitioner's complaint regarding the court's interaction 

with the jury fails as a matter of law. 

To the extent Petitioner also claims that his rights were violated because the court took 

these questions off the record or otherwise improperly communicated with the jury, the entire 

purpose of the evidentiary remand was to develop a record sufficient to understand what 

happened during this time. The existence of the supplemental record establishes what occurred 

during the challenged proceeding. As discussed above, there was no reversible error. 

3. In the alternative, Petitioner waived his right to be present. 

As discussed above, Petitioner's right to be present was not implicated given the straight

forward (and simplistic) nature of the jury's questions, which' did not rise to the level of a 

"critical stage" for purposes of his right to be present (and, moreover, his attorney was consulted 

and agreed or otherwise did not object to the court's responses). However, and arguing in the 

alternative, this Court could find that Petitioner waived his right to be present. 

The trial court was informed that Petitioner did not wish to return to the courtroom during 

this time. (App. Vol. IV at 93) (Judge Nelson: "[P]etitioner went into the [holding] cell ... and 

ate lunch. And according to either the sheriff or Mr. Ours [Petitioner'S trial counsel], he 

requested if he could remain there."). While a waiver of a constitutional right must generally be 

knowingly and expressly made, this Court has in the past found a criminal defendant waived his 

right to be present when the petitioner's attorney spoke on behalf of the defense. See State v. 

Keaton, 215 W. Va. 376, 381, 599 S.E.2d 799, 804 (2004). The same is true under federal law. 

See, e.g., Martin, 365 F. App'x at 739 ("[W]ith the exception of certain fundamental rights that 

may only be waived by the defendant personally, a defendant's constitutional rights may be 
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effected by action of counsel .... [P]etitioner concedes that there is no Supreme Court case 

directly on point that holds that the right to be present during the discussion ofjury questions is 

one of the fundamental rights that cannot be waived by defense counsel."). 

Finally, the record reflects that the court consulted with Petitioner's counsel regarding the 

nature of the questions and the court's responses. Petitioner's counsel consented to the court's 

responses and did not otherwise object. It is· reasonable for the trial court to infer-in fact, it is 

quite literally the only reasonable conclusion-that Petitioner's counsel's involvement in this 

process was done on behalf of the Petitioner himself. Thus, because Petitioner's counsel was 

present and acted on behalf of Petitioner during this time, Petitioner waived any independent 

right to be present. See Keaton, 215 W. Va. at 381,599 S.E.2 at 804. 

F. 	 The Trial Court's Ruling on the admissibility of text messages sent or received by 
Jordan was proper. 

Petitioner's claim that the court erred by reversing its previous ruling and permitting the 

State to introduce text messages under Rule 404(b) misses the mark. The court initially denied 

introduction of this evidence because the State failed to offer a witness with personal knowledge 

of the text message information. (App. Vol. I at 38-39). The order left the door open for the State 

to attempt to obtain a witness with personal knowledge who could offer testimony regarding the 

text messages. 

Following this order, the State located Jordan, Petitioner's daughter, who sent and/or 

received the text message in question. (App. Vol. I at 51). Consequently, the State moved in 

limine for the court to address whether the text messages could be admitted through Jordan. (Id.). 

The court found these text messages were intrinsic and admissible through Jordan. (App. Vol. I 

at 179). Intrinsic evidence is not extrinsic evidence and its admissibility is not governed by Rule 

404(b). State v. Harris, 230 W. Va. 717, 721, 742 S.E.2d 133, 137 (2013) (gathering cases and 
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explaining that Rule 404(b) applies to extrinsic evidence and not intrinsic evidence); State v. 

McDaniel, 238 W. Va. 61, 69, 792 S.E.2d 72, 80 (2016) (quoting Vol. 1, Louis J. Palmer, Justice 

Robin Jean Davis, Franklin D. Cleckley, Handbook on Evidence for West Virginia Lawyers, § 

404.04[5][a] (6th ed. 2015) ("'Rule 404(b) only applies to limit the admissibility of evidence of 

extrinsic acts. Intrinsic evidence, on the other hand, is generally admissible so that the jury may 

evaluate all the circumstances under which the defendant acted. That is, intrinsic evidence of a 

crime is admissible without analysis pursuant to Rule 404(b)."'» (emphasis added). 

Consequently, Petitioner's claim-that the court wrongly admitted this evidence under 404(b)

is inaccurate and should be easily rejected. 

G. 	 There was sufficient evidence to convict Petitioner of Count I (Felony Murder) and 
Count V (Possession of a Controlled Substance (Xanax AKA Alprazolam» with 
Intent to Deliver to Ms. Fann. 

A petitioner seeking to overturn his conviction based upon insufficient evidence "takes 

on a heavy burden. An appellate court must review all the evidence, whether direct or 

circunlstantial, in the light most favorable to the prosecution and must credit all inferences and 

credibility assessments that the jury might have drawn in favor of the prosecution." Syi. Pt. 3, in 

part, Guthrie, 194 W. Va. at 663, 461 S.E.2d at 169. "[A] jury verdict should be set aside only 

when the record contains no evidence, regardless of how it is weighed, from which the jury could 

find guilt beyond a reasonable doubt." Id. Moreover, "[c]redibility determinations are for a jury 

and not an appellate court." Id. See also Syl. Pt. 5, State v. Fleming, No. 14-1141, 2016 WL 

962722, at *1 (W. Va. Mar. 7,2016). 

Petitioner contends that there was insufficient evidence for the jury to find him guilty of 

possession of a controlled substance (Alprazolam) with intent to deliver it to Danielle (Count V 

of the Indictment). (Pet'r Brief at 39). His argument is straightforward: Danielle testified that 
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Petitioner gave her Xanax and she did not testify that he gave her Alprazolam. (Pet'r Brief at 40) 

(citations to the record omitted). The problem with this argument is that Xanax is Alprazolam. 

(See, e.g., App. Vol. IV at 607) (expert witness testifying that Xanax is another name for 

Alprazolam); see also id. at 513; 552. Thus, Petitioner's claim is without merit. 

Petitioner's related claim-that there was insufficient evidence for the jury to convict him 

of felony murder-is equally unavailing. As discussed above, Petitioner's daughter testified that 

Petitioner told her that he thought he killed Lexi by giving her too many pills. There was 

additional evidence to support this charge: Lexi died from an overdose due to Oxycodone and 

she also had Xanax in her system. Petitioner has a prescription for these drugs and was observed 

giving her these pills in the days leading up to her death so much so that she was heavily 

intoxicated and incoherent. In construing the evidence in the light most favorable to the State, it 

is evident that there was sufficient evidence to convict Petitioner on all counts. 

CONCLUSION 

For these reasons, Petitioner's' conviction and sentence should be affirmed and his 

requested relief denied in full. 

Respectfully Submitted, 

STATE OF WEST VIRGINIA, 

By counsel, 

o on. en, SB No. 12277) 
sistant Attorney General 

812 Quarrier Street, 6th Floor 
Charleston, WV 25301 
Telephone: (304) 558-5830 
Email: Gordon.L.Mowen@wvago.gov 
Counsel for the State ofWest Virginia 
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