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COMES NOW the Appellant, Michael S. Sites, by counsel Nicholas T. James, pursuant 

to Rule 10(g) and accordingly replies to the State's Response Brief. 

A. 

The Respondent does not dispute in its reply brief that the toxicology report is 

"testimonial." The Respondent primarily argues that since Dr. Kraner is aware of the testing 

procedures and certified the report that he was a proper witness to testify at trial and thus the 

Petitioner's right to confrontation was not violated. The Petitioner respectfully disagrees. 

Petitioner submits that Dr. Kraner was a mere rubber stamp before the toxicology report 

went out the door. It is not disputed by the Respondent that Dr. Kraner did not perform the 

actual toxicology testing nor did he observe the testing while it occurred. [Trial transcript, p. 

612, ~ 8-11] Dr. Kraner was a "mere conduit" at trial for the opinions of the toxicologist that 

actually performed the testing. See State v. Kennedy, 229 W.Va. 756, 773, 735 S.E.2d 905, 922 

(2012) citing Bul/coming v. New Mexico, 564 U.S. 647 (2011) 

In Bul/coming, the United States Supreme Court held that "the Confrontation Clause was 

violated when the State introduced evidence ofdefendant's blood-alcohol level through the 

testimony of a laboratory analyst who had neither participated in nor observed testing on the 

blood sample" in a DUI prosecution. ld. In Bullcoming the State called a "surrogate" analyst 

who was familiar with the laboratory's testing procedures, but had not participated in the testing. 

The facts in Bullcoming are similar to the case sub judice. Jd. The Bul/coming Court found that 

the surrogate was insufficient for Confrontation Clause purposes because he "could not convey 

what [the certifying analyst] knew or observed ... " nor could the surrogate testimony "expose any 

lapses or lies on the certifying analyst's part. Id. 



The case sub judice was a murder case premised upon the theory that the Petitioner 

delivered a controlled substance to Lexus Cantwell and that she died as a proximate result. Thus, 

the toxicology results were crucial to the State in prosecuting the Petitioner. The surrogate 

testimony ofDr. Kraner did not permit the Petitioner an opportunity to meaningfully cross

examine this crucial witness, thus violating the Confrontation Clause. 

B. 

Respondent argues the lower Court [Judge Jordan] applied the McGinnis factors and ''the 

ruling was proper." [Resp't Brief at 24]. It is important to note that Judge Jordan's ruling both 

admitted and excluded certain 404(b) evidence. The Respondent acknowledges "the court 

[Judge Jordan] excluded a substantial amount of404(b) evidence on the ground that it was 

unfairly prejudicial and/or cumulative, which is exactly what Rule 403 (and McGinnis) requires." 

[Resp't Brief at 24] 

The Respondent does not expand upon its argument and specifically failed to address the 

State v. Taylor issues raised by the Petitioner and the fact that Judge Nelson overruled Judge 

Jordan's prior "proper (McGinnis) ruling" without hearing any evidence. If Respondent's 

argument is accepted, proper logic reveals error must have occurred, to-wit; ifJudge Jordan's 

ruling was correct as argued by the Respondent, then Judge Nelson must be wrong pursuant to 

McGinnis and Taylor because Judge Nelson permitted the State to use 404(b) evidence excluded 

by Judge Jordan. Respondent cannot have it both ways. Petitioner notes that Judge Nelson 

failed to hear a single piece of evidence to even make a meaningful McGinnis analysis and 

simply stated he thought Judge Jordan was wrong. [Trial transcript, p. 190, ~22] The evidence 

admitted by Judge Nelson is the same evidence Judge Jordan was very concerned about as 



reflected in Judge Jordan's discussion about being reversed in State v. Taylor, to-wit; allowing 

the State to pile on 404(b) evidence. [August 21, 2015 hearing transcript, p. 175] 

C. 

Petitioner relies on assignment of Error C detailed in Petitioner's brief. 

D. 

Petitioner relies on assignment of Error D detailed in Petitioner's brief. 

E. 

Petitioner's argument relies exclusively on the testimony of Judge Nelson. Despite Judge 

Nelson's recollection ofthe facts, the official transcripts, unofficial transcripts, affidavit ofJohn 

Ours, testimony ofJohn Ours and testimony of the Petitioner reveal the Petitioner's trial counsel 

was not consulted with prior to the court answering jury questions, that the Petitioner's trial 

counsel was only present for question six (6) and Petitioner was only in the courtroom when 

questions one (1) and two (2) were answered. [Supp. JA, p. 10; May 23,2017 hearing transcript, 

p.140, ~ 10; p. 124, ~ 8; p. 125, ~ 23] 

Although the Respondent views the jury questions as "run of the mill," reasonable minds 

certainly could differ. It is unknown what input, requests or objections Petitioner and his trial 

counsel would have made in response to the jury questions because they were never given an 

opportunity. Lawyers commonly argue over language in proposed orders, jury instructions and 

responses to jury questions. One word or the way a response is phrased can make a difference. 

It is also important to note that it is unknown how question five (5) was answered. 

The bottom line is the Petitioner had a constitutional right to be present with the 

assistance ofCounsel to assist in answering the jury questions or to make objections at this 

critical stage. This issue would be moot had the lower court simply waited until Petitioner and 



his trial counsel were both present and went on the record for each question. The Petitioner was 

at a significant disadvantage in attempting to establish a record more than one year later. This is 

not the fault of the Petitioner. The State must prove beyond a reasonable doubt what the lower 

court did, or did not do, was harmless. Given the wavering responses and inconsistent record 

established during the May 23,2017 evidentiary hearing and lack of a trial record it is clear the 

State cannot meet this high standard. 

WHEREFORE, for all the reasons set forth above and in the Petitioner's Brief, this 

Honorable Court should grant the relief previously prayed for. 
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