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On February 19, 2016, at 1:14 p.m., the jury retired to the jury room to deliberate the fate 

of the Petitioner. [Volume 4, Supp. JA, p. 90, ~ 13] The jury sent a total of seven (7) questions 

to Judge Nelson over the course of approximately five hours before reaching a verdict at 6:30 

p.m. According to Deputy Wratchford, who was serving as bailiff, for each question, the jury 

foreperson would knock on the jury room door, he would open the door, the jury would hand 

him the written question and he would hand it to the court. [Volume 4, Supp. JA, p. 115, ~ 16; p. 

90, ~ 1] What specifically happened after the bailiff presented jury questions three, four, five, six 

and seven to Judge Nelson was not sufficiently developed below because Judge Nelson did not 

go on the record for the last five questions. The only surrounding information previously known 

about questions three through seven is what time the questions came in. [Volume 4 Supp. JA, p. 

54, ~ 8] Consequently, by order of this Honorable Court, the matter was remanded for an 

evidentiary hearing to develop the record regarding whether the Petitioner and his Counsel were 

present for each jury question, the responses provided by the court and any additional facts to 

explain why the Petitioner and / or his Counsel were not present. The hearing occurred on May 

22,2017. The Petitioner testified at the evidentiary hearing. The other seven witnesses who 

testified were court personnel present at the Petitioner's trial. The majority ofthe court 
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personnel who testified were not particularly helpful in developing the record as they provided a 

lot ofequivocal answers. Common responses included that it had been over one year since the 

trial, my job isn't court reporting, I can't be certain, I can't recall or remember. 

1. Jury Question # 1 

The first jury question was sent to the court just six minutes after the jury retired to 

deliberate. [Volume 2 Supp. JA, p. 1,,-r 2] At 1:20 p.m., the jury asked in writing "[w]hat is the 

difference in Count 3 and Count 4?" [Supp. JA, p. 11] A conference occurred at the bench in 

the presence of the Petitioner, Prosecutor and Court. The Petitioner's Attorney, John Ours, was 

not present! The Court specifically stated, "Mr. Sites, I need you to come up here, sir, since 

your attorney's not here." [Volume 2 Supp. JA, p. 1, ,-r 7] The Defendant testified at the May 

22, 2017 evidentiary hearing that he had no idea where his attorney went, did not know he could 

object to his attorney not being present when the Court answered the jury question, that he only 

made it to seventh grade in school and that he cannot read and write. [Volume 4 Supp. JA, p. 

140, ,-r 12-22] Mary Jane Smith and Alison Nussear, Court Reporter and Law Clerk for the 

Honorable James W. Courrier, Jr., were both present as spectators during the Petitioner's trial 

and testified that they could not remember ifthe Petitioner's Attorney was present. [Volume 4 

Supp. JA, p. 14,,-r 19; Volume 4 Supp. JA, p. 31,,-r 14] Carrie Ruddle, Judge Nelson's Law 

Clerk, for whatever reason became very defensive when asked basic questions and at times was 

somewhat hostile in her responses. For example, when Ms. Ruddle was simply asked if she had 

an opportunity to review the video or audio from the unofficial transcripts} of the off the record 

conversations from the bench regarding the jury questions, Ms. Ruddle harshly stated, "She's the 

} The unofficial transcripts were disclosed to Counsel just a few minutes prior to the start of the 
evidentiary hearing on May 22,2017. 
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Court reporter. I'm not." [Volume 4, Supp. JA, p. 106, ~ 12] Upon further questioning, Ms. 

Ruddle stated she did not know if she reviewed the video or audio and that her job is not court 

reporting. [Volume 4 Supp. JA, p. 106, ~ 14-17] Maria Clark, Judge Nelson's Court Reporter, 

was more forthcoming and helpful in her responses. Ms. Clark testified that Petitioner's Counsel 

was definitely not present for question one and that question one was answered without the 

assistance ofPetitioner's Counsel. [Volume 4 Supp. JA, p. 38, ~ 4; p. 39, ~ 1] Ms. Clark 

specifically testified that they [presuma?ly her, Judge Nelson and Carrie Ruddle] were trying to 

locate Mr. Ours and believed he said he went to McDonald's. Ms. Clark stated after waiting for 

Petitioner's Counsel to show up Judge Nelson called the Petitioner up to the bench and the 

discussion with the State regarding how to answer question one ensued. [Volume 4 Supp. JA, p. 

38, ~ 8] The Court answered question one by sending the following handwritten answer back to 

the jury, to-wit; "Count III - Possession ofXanax with the intent to deliver to Lexi. Count IV -

Possession ofXanax with the intent to deliver to Danielle Fann." [Volume 1 Supp. JA, P 11] 

Judge Nelson handwrote the answer. [Volume 4 Supp. JA, p. 64, ~ 17] 

11. Jury Question # 2 

The lower court apparently did not wait too long for Mr. Ours to return from McDonald's 

or wherever he went. The jury retired to deliberate at 1:14 p.m., question one came in at 1 :20 

p.m., question one was answered and at 1 :24 p.m. the Court was back on the record answering 

the second jury question. Based upon the timeline, the lower court waited no more than a minute 

or two for Petitioner's Counsel to return. As with question one, a conference occurred at the 

bench in the presence of the Petitioner, Prosecutor and Court. [Volume 2, Supp. JA, p. 2, ~ 2] 

The Petitioner's Counsel was not present according to the official transcripts. [Volume 2 Supp. 

JA, p. 2, ~ 4] Specifically, Ms. Clark testified that she noted the appearance of Judge Nelson, the 
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State and Petitioner, but not the Petitioner's Attorney. [Volume 4 Supp. JA, p. 39, ~ 24] Ms. 

Clark did indicate in the unofficial transcript "Ross approaching bench." [Volume 4 Supp. JA, p. 

51, ~ 19; Volume 3 Supp. JA, p. 5, ~7] Ms. Clark testified Ross Shennan is the probation officer 

and "that when the Defendant came up, he was unaccompanied and I think he (the probation 

officer) came up with him. [Volume 4 Supp. JA, p. 51, ~ 23; p. 52, ~ 3] Ms. Clark further 

testified that "he [petitioner's Counsel] may not have been here during the second one because it 

came out pretty fast." [Volume 4. Supp. JA, p. 40, ~ 2] 

The jury asked "[a]re we allowed to have access to the account listing that Mr. Ours 

showed on the overhead projector?" [Volume 1 Supp. JA, p. 12] Judge Nelson answered the 

question by sending back a note that stated, "[n]o - you have received all you will." [Volume 1 

Supp. JA, p. 12; Volume 4 Supp. JA, p. 65, ~ 6] 

iii. Jury Questions # 3. 4. 5. 6 & 7 

At 1 :56 p.m., 2:40 p.m., 3 :25 p.m., 4:35 p.m., and 5:49 p.m. the jury sent to the Court 

questions three, four, five, six and seven. [Trial transcript, p. 710, ~ 10-18] The court did not go 

on the record for questions three (3) through seven (7) as reflected in the official transcripts. 

[Volume 2 Supp. JA, p. 2, ~ 10-18] However, Ms. Clark produced an unofficial transcript of 

conversations that occurred off the record when the jury questions came in that were picked up 

by the courtroom recording equipment that was still on. [Volume 3, Supp. JA, 46, ~ 9] Ms. 

Clark testified the recording equipment picked up conversations at the defense table that were 

separate from the conversations going on at the bench. [Volume 4 Supp. JA, p. 46, ~ 12] During 

these offthe record conversations Ms. Clark testified that she only picked up Petitioner's 

Counsel on the recordings just one time around the time question six (6) came in. [Volume 4 

Supp. JA, p. 48] Ms. Clark also testified that she did not believe the Petitioner was in the 
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courtroom for question six. [Volume 4 Supp. JA, p. 55,,23] Ms. Clark testified that there is 

nothing contained in the unofficial transcripts or official transcripts regarding questions three, 

four and five. [Volume 4 Supp. JA, p. 52, '16] Ms. Clark testified that in producing the official 

record she typed the following sentence after jury questions three, four, five, six and seven came 

in to-wit; "[t]he jury sent a question out to the Judge and a discussion was held off the record." 

[Volume 4 Supp. JA., p. 53, , 10-15] Ms. Clark did not note the appearance of any party who 

participated in the off the r~cord discussions for questions three through seven. AlI?ff the 

record conversations that were picked up by the recording equipment are contained in Volume 3 

of the Supplemental Joint Appendix. The off the record conversations are short and contained in 

just seven pages of transcripts. 

The Petitioner testified that he was not present after question two and that he was 

detained in the holding cell until he was brought back into the courtroom when the verdict was 

reached. [Volume 4 Supp. JA, p. 141, '17-24] Ms. Clark testified that the Petitioner was taken 

out ofthe courtroom to use the restroom and ''then he stayed out for awhile." [Volume 4 Supp. 

JA, p. 56, , 10] Judge Nelson testified that the Petitioner did in fact remain outside the 

courtroom for questions three, four, five, six and seven. [Volume 4 Supp. JA, p. 93,,18] Judge 

Nelson further testified that the Petitioner's Counsel was present for all the questions except the 

first one. [Volume 4 Supp. JA, p. 95,,20] Despite Judge Nelson's recollection ofthe events, 

the unofficial transcript only indicates that Petitioner's Counsel was in the courtroom around the 

time question six came in and the official transcript does not indicate the Petitioner's Counsel 

was present for the first two questions that were on the record. Petitioner's Counsel testified that 

he notified the Court he was going out into the hall and that when he went back in the courtroom 

he was notified by Judge Nelson that there were some jury questions and that he answered them. 
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[Volume 4 Supp. JA, p. 124, ~ 3-9] Petitioner's Counsel did not recall going to McDonald's, but 

stated it is possible that he did go. [Volume 4 Supp. JA, p. 124, '19] Petitioner's Counsel did 

not recall receiving a call from Judge Nelson regarding question one. [Volume 4 Supp. JA, p. 

125, ~ 6] Petitioner's Counsel only remembers being present in the courtroom for one of the 

seven jury questions, which is consistent with the unofficial transcript and was most likely jury 

question six. [Volume 4, Supp. JA, p. 126, ~ 6] Petitioner's Counsel testified at the evidentiary 

hearing that he only r~embers providing input on one occasion. [Volume 4,:p. 128, '24] 

Judge Nelson sent handwritten responses back to the jury for questions three, four, six 

and seven. All jury questions and answers are contained in the Supplemental Joint Appendix. 

[Volume I Supp. JA, p. 11-17] It is important to note that there is no written response to 

question five. [Volume 4 Supp. JA, p. 68, ~17; Volume 1 Supp. JA, p. 14] It is unknown how 

question five was answered and how the answer to question five was conveyed back to the jury. 

In attempting to figure out how question five was conveyed to the jury, your undersigned 

Counsel asked Ms. Clark if Judge Nelson went back to the jury room. Ms. Clark responded by 

stating, ''No. The Court only went back to ask them ifthey wanted to recess for the evening ..." 

[Volume 4 Supp. JA, p. 68, , 21] Ms. Clark testified that just the bailiff went back with Judge 

Nelson. [Volume 4 Supp. JA, p. 69, ~ 7] Ms. Clark testified that there were no more jury 

questions after Judge Nelson went back. [Volume 4 Supp. JA, p. 69, ~ 18] Prior to the May 22, 

2017 evidentiary hearing, it was not known that Judge Nelson went back to the jury room and 

engaged in a communication. There is no record ofthe communication. 

Petitioner submits the lower court acted improperly and committed reversible error 

multiple ways in the manner in which it answered all seven jury questions and communicated 

with the jury.. As a starting point, Petitioner factually submits it is clear jury questions one and 
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two were answered in the presence ofjust the Petitioner and not his Counsel. Petitioner further 

submits questions three, four, five and seven were answered outside the presence ofboth the 

Petitioner and his Counsel. It is also clear that it is unknown how the lower court answered 

question five or how the answer was conveyed back to the jury. Lastly, Petitioner submits the 

evidence highly suggests Counsel for the Petitioner was only present for question six. 

In State v. Boyd, this Honorable Court held that a "defendant has a right under Article III, 

Section 14 of~e West Virginia Constitution to be present at all critical ~tages in the criminal 

proceeding; and when he (or she) is not, the State is required to prove beyond a reasonable doubt 

that what transpired in his (or her) absence was harmless. 160 W.Va. 234,233 S.E.2d 710 

(1977) The Boyd Court also recognized the right ofa defendant to be present during trial 

proceedings is statutory codified in W.Va. Code § 62-3-2. In State v. Cornelius B. this 

Honorable Court recently held that a Defendant "had a right to be present during the process by 

which the circuit court developed written answers to" jury questions and that it was a "critical 

stage" where the Defendant's right to a fair trial could have been affected. 2016 WL 597753 

(2016) This Honorable Court has further held that that "as a general rule, all communications 

between the trial judge and the jury, after the submission of the case, must take place in open 

court and in the presence of, or after notice to, the parties or their counsel." Klesser v. Stone, 157 

W.Va. 332, 201 S.E. 2d 269 (1973) 

The United States Supreme Court has weighed in on this issue and held in Shields v. 

United States that it was reversible error and improper when the jury sent a note to the judge and 

the judge sent a note back in the absence of the defendant and his counsel. 273 U.S. 583 (1927); 

see also State v. Hicks, 198 W.Va. 656,482 S.E.2d 641 (1996) This Court has also held that a 
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trial judge communicating with the jury in the absence of the defendant and his counsel was 


improper. State. v. Baker, 176 W.Va. 553,346 S.E.2d 344 (1986) 


In the case sub judice, it is absolutely clear that the Petitioner was only present in the 

courtroom for questions one and two. This fact is not disputed by the lower court. Specifically, 

Judge Nelson testified that the Petitioner did in fact remain outside the courtroom for questions 

three, four, five, six and seven. [Volume 4 Supp. JA, p. 93, ~ 18] Furthermore, the 

overwhe~ing evidence indicates Petitioner's Counsel was only p~esent for question six and is 

consistent with his testimony at the evidentiary hearing that he only recalls providing input for 

one question. The official transcripts do not note the appearance ofPetitioner's Counsel for 

questions one and two and the unofficial transcripts only indicate the presence ofPetitioner's 

Counsel around the time when question six was answered. Furthermore, when question one 

came in Judge Nelson stated on the record to the Petitioner that he needed to come up to the 

bench because his attorney was not present. [Volume 2 Supp. J A, p. 1, ~ 8] The second question 

came in just four minutes after the first question and once again the appearance ofCounsel for 

the Petitioner was not noted in the official transcripts. 

Unlike in Cornelius B., the Petitioner nor his Counsel were present for all jury questions 

and did not have an opportunity to assist the lower court in drafting the written answers or to 

make objections. The Petitioner testified he cannot read or write and only made it to the seventh 

grade, thereby making the assistance ofcounsel during this critical stage even more important. 

In response to the Court reading question one to the Petitioner without his Counsel, the Petitioner 

stated, "Okay. I didn't understand what it was." [Volume 4 Supp. JA, p. 1, ~ 22] Under the 

unique circumstances of this case, the State cannot meaningfully argue that the constitutional 

violation committed by the lower court in failing to have the Petitioner and his Counsel present 
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during a critical stage ofhis trial was hannless beyond a reasonable doubt. This is especially 

true given the fact that it is unknown how the lower court answered question five and how the 

answer was actually conveyed to the jury. In question five the jury asked, [W]e realize we 

cannot have the phone but can we have the print out of the text messages Exhibit # 8?" Volume 

1 Supp. lA, p. 14] In Boyd, this Honorable Court rejected the State's argument that no prejudice 

can be inferred when no record was made as to what happened and held that the State lacking a 

record cannot prove beyond a reasonable doubt that the defendant's absence was hannless. 160 . . 

W.Va. 234, 233 S.E.2d 710 (1977) The Boyd Court reasoned, [i]f the State is to avoid the 

consequences of the rule requiring the presence of the accused at all critical stages of the 

criminal proceedings upon the doctrine ofhannless error, it must take the responsibility of 

preserving the record of such critical stage, in order that it can be shown beyond a reasonable 

doubt the hannlessness of the defendant's absence." Id. 

Furthermore, in question three the jury asked "[w]as she detained on a certain date on 

Count II." Outside the presence of the Petitioner and his Counsel, the Court sent a handwritten 

answer back to the jury stating, "[t]he _ day of September, 2013." [Volume 1 Supp. lA, p. 13] 

The lower court's response can certainly be read to suggest that the victim was in fact detained 

and that the lower court invaded the fact finding province of the jury. Had the Petitioner's 

Counsel been present he certainly would have objected to lower court's answer. The lower court 

should have qualified its response by stating something along line that the burden ofproof is on 

the State to prove the victim was in fact detained beyond a reasonable doubt, that the jury is the 

ultimate fact finder as to whether the victim was detained, that the indictment charges the 

Defendant with detaining the victim on the _ day ofSeptember, 2013, and that the indictment 

is not proofofguilt. 
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Lastly, the errors committed by the lower court discussed above were certainly 

compounded by the fact that at the evidentiary hearing it was discovered that the lower court 

communicated with the jury near the end ofdeliberations outside the presence ofcounsel and the 

Petitioner. This type ofcommunication by the lower court is the exact type ofconduct 

admonished by this Honorable Court in State v. Baker. As held by the Baker Court, the lower 

court should have called the jury back into the courtroom and there, in the presence of the 

defendant, communicated with the jury regarding whether they desired to continue deliberations. 
. . 
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