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PUBLIC SERVICE COMMISSION 

OF WEST VIRGINIA 


CHARLESTON 


At as session of the PUBLIC SERVICE COMMISSION OF WEST VIRGINIA in 
the City of Charleston on the 3rd day of May, 2018. 

CASE NO. 17-0631-E-P 

AMERICAN BITUMINOUS POWER PARTNERS, L.P. 
and 
MONONGAHELA POWER COMPANY 

J oint Petition to reopen for Approval ofAmendment to Electric 
Energy Purchase Agreement and Associated Ratemaking Treatment 

COMMISSION ORDER 

The Commission determines a levelized avoided cost rate ceiling and approves the 
pass-through in future Monongahela Power Company and The Potomac Edison Company 
Expanded Net Energy Cost proceedings of a lower purchased power rate than the rate 
proposed in the Joint Petition. Monongahela Power Company has been paying a $34.25 
per megavvatt-hour (MWh) fixed capacity rate for power purchased from the Grant-Town 
facility since November 2006. This Order authorizes the continued payment of the fixed 
rate of $34.25 per MWh by Monongahela Power Company. from October 1, 2017 until 
the contract expires in October 2035. Because the rates paid by customers already 
include the $34.25 per MWh for purchased power, there will be no change in customer 
rates resulting from this Order. The Commission also denies a Staff motion to dismiss 
and motion to compel. 

I. INTRODUCTION 

This Joint Petition seeks Commission approval for Monongahela Power Company 
(Mon Power) and The Potomac Edison Company (PE) to pass-through in rates to utility 
customers, the purchased power costs set forth in a revised Electric Energy Purchase 
Agreement (EEPA) between Mon PO\ver and American Bituminous PO\ver Partners, L.P. 
(AmBit). AmBit owns and operates an electric generation facility using coal and waste 
coal, located in Grant Town, West Virginia (the Grant Town project or facility). The 
Grant Town project is a qualifying cogeneration facility (QF) as defined in the Public 
Utilities Regulatory Policy Act of 1978, 16 U.S.c. §824a-3(e) and §§2601 et ~ 
(PURPA). AmBit and Mon Power (col1ectively Joint Petitioners) are parties to the 
Commission approved EEPA that governs AmBit's sal~ of power to Mon Power. Mon 
Power and AmBit entered into the EEP A pursuant to PURP A. 



The Joint Petitioners seek to increase the capacity portion of the EEPA rates that 
Mon Power pays to AmBit. Commission approval of the pass-through of the higher 
capacity rate included in the revised EEP A would increase the purchased power 
component of the Expanded Net Energy Cost (ENEC) retail rates that Mon Power and PE 
charge their customers. Following a comprehensive evaluation, the Commission 
concludes that the requested increase in Mon Power/PE retail customer rates that would 
result from the higher $40 capacity rate proposed in the EEP A revision would exceed the 
avoided cost rate that AmBit is entitled to receive and, therefore, would not result in rates 
that are just and reasonable pursuant to the regulations promulgated pursuant to PURP A 
by the Federal Energy Regulatory Commission (FERC) and this Commission. 18 C.F.R. 
§ 292.304; Rule 12.6. of the Commission Rules for the Government of Electric Utilities, 
150 C.S.R. 3 (Electric Rules). 

The Commission has determined, based on the filings and record developed in this 
proceeding and the record developed in all prior Grant Town project proceedings before 
the Commission, that continuing the fixed EEP A rate component (capacity rate) of 
$34.25 per MWh that is currently embedded in the ENEC increment of Mon PowerlPE 
retail customer rates results in customer rates that are just and reasonable under PURP A, 
and therefore under State law. The resulting levelized combined capacity and energy 
rates paid by Mon Power to AmBit over the life of the EEP A I will remain within the 
forecasted levelized avoided cost rates that formed the basis of Commission approval of 
the avoided cost rates in the original 1988 EEPA in American Bituminous Power Partners 
and American Hydro Power2 v. Monongahela Power Company, Case No. 87-669-E-C, 
Commission Order, November 13, 1987 (1987 Order), as described in more detail in the 
Discussion Section of this Order. 

I The 1988 EEPA included a two-paJ1 purchased power rate per kWh of energy delivered from the Grant 
Town project. One pal1 was based on avoided capacity costs and one PaJ1 was based on avoided 
energy costs. The capacity cost-based per kWh energy rate was initially fixed, and the energy cost
based per kWh energy rate was based on certain future Mon Power generation costs, subject to celtain 
minimum and maximum amounts depending on a tracking of the differences between actual Mon 
Power generation costs and energy payments under the EEPA. The EEPA was introduced into the 
evidentiary record at the July 6, 1988 hearing in Case No. 87-669-E-C as Company Request No.1. 
Modifications to these initial EEPA rates have taken place since Mon Power began purchasing power 
under the EEPA in 1992. Although month to month purchased power rates were not levelized in the 
EEPA, to compare the impact of the variable purchased power rates, the rate changes that have taken 
place, and the impact of the tracked differences between actual Mon Power generation costs and 
energy payments under the EEPA, the Commission compares the levelized rates under various 
scenarios over the lifetime of the EEPA. These values represent the levelized avoided cost-based 
purchased power rates, or the levelized costs paid by customers over the life of the EEPA. The use of 
the levelized per kWh value does not mean that the EEPA total kWh rates have been, or will be, level 
throughout the EEPA. Instead, this levelized value is used to compare the net discounted average rate 
of variolls iterations of EEP A rates over the life of the EEP A. 

2 American Hydro Power Partners was one of the developers and an original Petitioning Party in the 1987 
Case. 
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As explained in the Discussion, the Commission concludes that continuing a fixed .... 
$34.25 per MWh capacity rate and variable energy rate consistent with current forecasts 
will result in a levelized purchased power rate equal to the levelized avoided costs 
reasonably expected at the time the Grant Town project was approved. 

II. BACKGROUND 

A. Background of the Grant Town Project 

In October 1987, AmBit filed a complaint against Mon Power, Case No. 87-669
E-C,3 alleging that Mon Power refused to agree to the terms of an agreement to purchase 
power from the to-be-built Grant Town cogeneration project as required by PURP A. 
AmBit requested that a rate based on avoided capacity costs (avoided capacity rate or 
avoided capacity cost-based rate) and a rate based on avoided energy costs (avoided 
energy rate or avoided energy cost-based rate) be established as required by PURP A. 
AmBit stated in its complaint that an energy rate of at least 1.9¢ per kWh would be 
required if the Grant Town project were to be financially viable. October 13, 1987 
complaint, attached Exhibit at 1. 

The 1987 Commission, in addition to requiring Mon Power and AmBit to include 
various contractual terms in an EEP A between them, determined that the record 
supported a combined capacity and energy avoided cost-based rate of 4.53¢ per kWh. 
1987 Order at Finding of Fact No.2 and Conclusion of Law No.1. That avoided cost
based rate had two components. The first was a fixed avoided capacity cost-based rate of 
2.63¢ per kWh. The second was a 1.9¢ per kWh energy cost-based rate that AmBit 
would receive if Mon Power's EEP A defined avoided energy costs were less than 1.9¢ 
per kWh, subject to certain offset reductions based on a Tracking Account required by 
the Commission (Tracked 1.9¢ Energy Rate). Id. at 8-9. The 1987 Order determined 
that while approval of the Tracked 1.9¢ Energy Rate was reasonable, it was also 
reasonable to establish a Tracking Account that \vould accumulate the differences 
between amounts AmBit would have received at actual Mon Power avoided energy costs 
and amounts AmBit received at the Tracked 1.9¢ Energy Rate. The Tracking Account 
accumulation was limited to a $5 million balance with interest to accumulate at the prime 
rate. While generally referred to as a minimum rate in Commission Orders, under the 
terms of the EEP A the Tracked 1.9¢ Energy Rate was also the maximum rate that AmBit 
could receive if there was a balance in the Tracking Account and actual Mon Power 
avoided energy costs exceeded 1.9¢ per kWh. The Commission approved the Tracking 
Account as proposed by the parties and ordered that its terms be included in the contract 
to be executed by Mon Power, AmBit and American Hydro. Id. at Conclusion of Law 
No. 2 at 14, ordering paragraph at 15. 

3 The Commission amended the case number from 87-669-E-C, to 87-669-E-P, by Order issued July 
17,2015. 
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The all-in (combination of capacity and energy rates) avoided cost rates to be paid 
by Mon Power to AmBit were based on projections. November 9, 1987 hearing 
transcript, Joint Ex. at 3, Company Ex. 1 (Testimony of Albert F. Kave, Jr.) at 3. To 
address the potential that actual energy rates could remain lower than expected, the 1987 
Order stated, 

The Commission further finds that in the unlikely event that the avoided 
energy rate remains so low as to not extinguish the tracking account in the 
early years of the contract, that a provision be made to guarantee gradual 
repayment of the tracking account beginning no later than the 26th contract 
year. 

1987 Order at 9. 

In June 1988, AmBit filed a petition to reopen Case No. 87-669-E-C, alleging that 
Mon Power was wrongfully withholding its approval of the EEP A. Mon Power denied 
the allegations. While the complaint was pending before the Commission, the parties 
reached agreement, moved to withdraw the complaint, and requested approval of a 
negotiated EEP A. The Commission approved the terms and conditions of the EEP A. 
Commission Order, November 10, 1988 (1988 Order), at 3, 5; July 6, 1988 hearing 
transcript at 217, Commission Request Ex. 1 (the 1988 EEP A). The Commission 
approved a revised avoided capacity rate of $27.25 per MWh4 as provided in the EEP A. 
1988 Order at 3. The Commission did not change the avoided energy rate from the 
Tracked 1.9¢ Energy Rate. The Tracking Account would accumulate the amounts by 
which the Tracked 1.9¢ Energy Rate exceeded actual avoided energy costs. Once Mon 
Power's actual avoided energy cost exceeded 1.9¢ per kWh, in lieu of paying AmBit 
actual avoided energy cost rates, Mon Power energy cost payments to AmBit would be 
limited to the Tracked 1.9¢ Energy Rate until the Tracking Account balance was 
extinguished. Furthermore, once the Tracking Account balance reached $5 million, even 
if actual energy rates remained below 1.9¢ per kWh, Mon Power energy rate payments to 
AmBit would be at the actual energy rate as defined in the EEP A. rd. at 3, 1988 EEPA at 
2, 5-6, attached Exhibit B. 

On September 21, 1989, AmBit petitioned to reopen seeking approval of changes 
to the 1988 EEPA related to increased senior debt, certain technical amendments, 
changes in the normal rate of response and dispatch allowed Mon Power, and assistance 
in facilitating approval of such future changes as might become necessary. The petition 
did not propose any change to the avoided cost rates. The Commission approved the 
EEPA amendments and stated that future contract modifications would not require 
Commission approval if they were m'utually agreeable, filed with the Commission, and 
Staff issued an opinion that the modifications did not increase the "overall total 
purchased power costs" and did not constitute a "significant modification to the terms 

4 The EEPA purchased power rates are sometimes referenced as a rate per kWh or MWh. $27.25 per 
MWh is equivalent to 2.725¢ per kWh. 
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and conditions of the EEP A and related documents." Commission Order, October 31, 
1989, at 7-8 (emphasis added). 

In April 1991, AmBit filed a petition to reopen styled, "Petition for Expedited 
Order Confilming Validity of Agreement Permitting Either Qualified Small Power 
Producer or Cogeneration Status for Grant Town, Marion County Project." By Order 
issued June 27, 1991, the Commission stated its opinion that it made no difference 
whether the project proceeded as a cogeneration facility or a small power production 
facility as long as it qualified within the meaning of PURP A. The Commission ordered 
Mon Power to execute documentation necessary to recognize that the project could 
proceed under either option. Commission Order June 27, 1991, at 4,6-7. In December 
1992, the parties submitted the further amended EEP A incorporating that recognition, 
and Staff filed a memorandum stating its opinion that the modification did not increase 
the overall total purchased power costs and did not constitute a significant modification 
to the EEPA and related documents. 

The Grant Town facility began operating in May 1993. 

In 1995, AmBit first informed the Commission that the avoided cost rates 
prescribed by the EEPA were failing to generate the revenue AmBit expected at the time 
the avoided cost rate was established. August 24, 1995 Petition to Reopen and for 
Emergency Relief (1995 Petition). Mon Power did not joinin the 1995 Petition. In the 
1995 Petition, AmBit sought emergency interim relief because of financial distress due in 
part to the fact that actual energy rates as determined by the EEP A had failed to reach 
1.9¢ per kWh as early as projected by Staff. AmBit explained that the Tracking Account 
had reached its cap and Mon Power was going to reduce its energy payment to the Grant 
Town project below l.9¢ per kWh and that such reduction combined with other 
unforeseen financial circumstances would place AmBit's ability to meet its financial 
obligations in jeopardy. AmBit requested that the Commission increase the cap on the 
Tracking Account and require Mon Power to continue paying the Tracked l.9¢ Energy 
Rate. 1995 Petition at 3-4. 

Mon Power, Staff, and Eastern Associated Coal Corp. all objected to the 
emergency relief AmBit requested in the 1995 Petition. Mon Power argued in its 
objection that the Commission lacked jurisdiction to grant the relief under PURP A and 
the Court decision in Freehold Cogeneration v. Bd. of Regulatory Commissioners ofNJ., 
44 F.3d. 1178 (3rd Cir. 1995) ("Freehold"). The Commission scheduled oral argument 
and directed the parties to address the jurisdiction and preemption issues, and specifically 
whether the Commission was precluded from adjusting the previously determined 
avoided cost rates provided in the EEPA. The Consumer Advocate Division (CAD) 
recommended that the Commission grant the relief requested on certain conditions. 
October 19, 1995 hearing transcript at 37-4l. 

The Commission denied AmBit's request for emergency relie( holding that 
"based on the evidence presented," federal law preempted the Commission "from 
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modifying the terms of the EEPA once a final non-appealable order has been issued " 
The Commission further ruled that a unilateral waiver of "federal jurisdictional 
preemption" by one party (AmBit) was not pennissible in that context because PURPA 
"works toward preserving the benefit of the bargain for both developers and 

utilities ...." Case No. 87-0669-E-C, Commission Order, March 29, 1996 at 4-5, 7. 
Citing Freehold. 

In 2000, AmBit and Mon Power requested and received Commission approval of a 
settlement agreement arising from an arbitration proceeding. The settlement included a 
cash payment by Man Power of $500,000 and required certain amendments to the EEPA 
relating to the number of occasions that Man Power could reduce the amount of energy 
accepted from AmBit and the right of AmBit to audit Mon Power records relating to the 
EEPA. Mon Power was authorized to include the $500,000 payment as a cost in its next 
ENEC proceedings. 

In 2006, AmBit and Man Power filed a Joint Petition to Reopen (2006 Petition) 
seeking an increase in the capacity rate. AmBit represented that it was in financial. 
distress and that it would likely "be forced to discontinue operations in July 2006" unless 
the EEP A were amended to increase its annual revenues through 2017, the period during 
which AmBit was obligated to make certain debt service payments to the Marion County 
Commission. Unlike the 1995 Petition, Mon Power joined AmBit in the 2006 Petition 
and neither Staff nor CAD objected to the proposed amendments. Following publication 
of notice of the proposed amendments, Staff recommended approval. The Joint 
Petitioners requested the Commission grant: 

1. 	 An increase in the capacity rate to $34.25 per MWh from the $27.25 approved 
in the 1988 Order until September 30, 2017. At that time the capacity rate 
would decrease to $27 per MWh through the remainder of the term of the 
EEPA. 

2. 	 An extension of the term of the EEPA from the original 2028 until 2036. 
3. 	 Deferral of Repayment of the Tracking Account until 2020. 

In its Order dated April 13, 2006, the Commissiop. determined that the proposed 
amendments to the EEP A, as mutually agreed to by the parties, were reasonable. The 
Commission authorized Man Power/PE to pass-through the resulting increase in the cost 
of power purchased from AmBit to the retail customers of Man PowerlPE. Commission 
Order, April 13, 2006 at 4-5. The Order noted the seriousness of AmBit's financial 
situation and stated that the amendments to the EEP A would increase revenues to AmBit 
during the period of debt repayment to the Marion County Commission in exchange for a 
later decrease in revenues. The amendments would also extend the date that repayment 
of the Tracking Account was to commence, and provide an eight-year extension of the 
term of the Agreement, though 2035. The Commission described the amendments as 

5 Sometimes, in the past, referred to as a fuel review proceeding. 
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resulting in a ;'temporary surcharge,,6 and "deferred accounting mechanism" that would 
terminate upon reinstitution of an ENEC proceeding for Mon Power and PE. Id. at 5. 

In a 2015 Petition to Reopen (2015 Petition), AmBit and Mon Power again filed a 
joint petition seeking modifications to the EEPA as revised in 2006. The Joint Petitioners 
stated that the September 30, 2017 expiration date of the 3.425¢ per kWh capacity rate 
\vas fast approaching. AmBit asserted that a lowering of that capacity rate to 2.7¢ per 
kWh as prescribed by the Amended EEP A, was expected to again place AmBit in a 
position of inadequate cash flow needed to meet its financial obligations. The joint 
petitioners asserted that without further amendments to the EEPA, AmBit faced closing 
the enterprise or reorganization under bankruptcy. AmBit and Mon Power jointly 
presented proposed amendments to the EEP A that they represented would have a 
manageable rate impact on Mon Power/PE customers and allow AmBit to continue to 
operate. The proposed amendments to the EEP A included: 

1. 	 That Mon Power purchase 80 MW from the Grant Town project at a rate of 85% 
of all aggregated net revenues for energy, capacity, ancillary services and any 
other PJM revenues for the project as reported by PJM and paid by or through 
PJM to Mon Power. 

2. 	 The rate paid by Mon Power will never be less than the energy cost rate plus 
$34.25 per MWh and no more than the energy cost rate plus $40 per MWh. 

3. 	 Eliminate Tracking Account obligations. The current EEP A provides that excess 
energy rate payments made by Mon Power to AmBit are tracked and AmBit must 
amortize the balance of that account over time by reducing the energy cost rate to 
$19 per MWh until fully amortized, beginning in January 2020. 

4. 	 Discontinue AmBit's funding of a maintenance reserve once it reaches a balance 
of $8,000,000. 

5. 	 Amend the requirement that Mon Power pay AmBit the energy cost rate based 
upon the "APS Proxy Units" for any energy in excess of 80 MW. 

6. 	 Increase the number of hours in which Mon Power may reduce the amount 
of energy it must accept from the project from 80 hours to 100 hours, and 

7. 	 Allow Mon Power to recover from ratepayers any incremental purchased power 
costs associated with the amended EEPA in the Mon Power/PE annual expanded 
net energy cost (ENE C) proceeding for the duration of the contract. 

By Order issued October 17,2016 (2016 Order), the Commission denied the 2015 
Petition without prejudice. The Commission stated that given the continuing 
uncertainties surrounding energy market forecasts and conflicts with data supplied in 
Mon Power's ENEC proceedings, there was not a sufficient basis for the Commission to 
conclude the amended EEP A rates were just and reasonable for purposes of retail 
customer rate recovery. Citing W. Va. Code §24-1-1(a)(4). 

6 The capacity rate in effect after the 2006 adjustment is a combined rate made up of the original $27.25 
per MWh capacity rate and the $7 per MWh surcharge. 
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In denying the 2015 Petition without prejudice, the Commission recognized that 
the Joint Petitioners might decide to seek further relief in a future filing, and the 
Commission set forth guidelines for the potential future filing. The Commission also 
indicated that the Joint Petitioners were free to support a request for the pass-through of 
increased costs set forth in a proposed amendment to the EEP A by any means they 
believed appropriate. October 17,2016 Order at p. 45. 

B. Background of the Currently Pending Joint Petition 

On May 11, 2017, the Joint Petitioners filed the current petition to reopen Case 
No. 87-0669-E-P and presented further amendments to the EEPA (2017 Petition). The 
proposed amen~ments are supported by Mon Power only to the extent the Commission 
allows full recovery from retail customers of any additional costs to Mon Power resulting 
from the revised EEPA. AmBit's Executive Director, Kenneth Niemann, filed testimony 
with the Joint Petition stating that AmBit is or shortly will be (i) in default on its senior 
bank debt, (ii) unable to pay rent under its land lease, (iii) possibly facing increased costs 
due to unknown regulatory and environmental requirements, (iv) exhausting its cash 
reserves, and (v) receiving insufficient revenues to service its bond debt through maturity 
in September 2017 and pay its Tracking Account obligations in 2020. Mr. Niemann 
claimed that AmBit would likely be forced to shut down by the end of 2017 or early 2018 
if its revenues as determined by the CUlTent EEPA were not increased. AmBit Ex. KN-D 
at 4. Mr. Niemann stated that AmBit debt totaled $20,800,000 including bond debt of 
$4,400,000 and senior bank debt of"$16,400,000 as of March 31, 2017. Mr. Niemann" 
stated that AmBit had reduced its operating costs as much as possible. AmBit Ex. KN-D 
at 5-8. 

The amended EEPA would: 

I. 	 Provide that Mon Power will purchase power up to 80 MW from AmBit at 
Mon Power's avoided Energy Cost Rate as defined in the current EEPA and 
a modified Capacity Cost Rate of $40 per MWh through the life of the 
EEPA. 

2. 	 Defer Tracking Account obligations for ten years until January 1,2030. 

3. 	 Discontinue AmBit's funding of a maintenance reserve fund once it reaches a 
balance of $8,000,000. 

The Joint Petition requested that the Commission allow Mon Power/PE to recover 
from retail ratepayers any incremental increase in purchased power costs associated with 
the amended" EEP A in the Mon PowerlPE annual ENEC proceeding. The amended 
EEP A is conditioned on the Commission granting the requested relief. 

By Order issued May 18, 2017, the Commission (i) docketed the Petition to 
Reopen as Case No. 17-0631-E-P, (ii) closed Case No. 87-0669-E-P, (iii) ordered public 
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notice, (iv) set an intervention deadline, and (v) required parties to file an agreed 
procedural schedule. 

In addition to the Joint Petitioners and Commission Staff, parties to this 
proceeding include the West Virginia Energy Users Group (WVEUG), CAD and the 
Sierra Club. 

On June 7, 2017, Mon Power filed affidavits of publication indicating that the 
required Notice of Filing was published on May 25, 2017 in The Journal of Martinsburg, 
WV; The Exponent Telegram of Clarksburg, WV; The Inter-Mountain of Randolph 
County, WV; The Dominion Post of Morgantown, WV; The Times West Virginian of 
Fairmont, WV; The Weirton Daily Times of Weirton, WV; The West Virginia Daily 
News of Lewisburg, WV; and the News-Tribune of Keyser, WV. The notice was 
published on May 26,2017, in The Parkersburg News and Sentinel of Parkersburg, WV. 

By Order issued June 30, 2017, the Commission set the procedural schedule and 
required public notice of the hearing to be held on September 7,2017. 

The Commission received letters in support of the Joint Petition from the Marion 
County Commission, and from the West Virginia Senators and Delegates serving Marion 
County. 

The Commission received pre-filed direct and rebuttal testimony from witnesses 
for each of the parties in accordance with the procedural schedule. 

C. Evidentiary Hearing 

The hearing took place as scheduled on September 7-8, 2017. The transcript of 
proceedings on September 7, 2017 is referred to in this Order as "Tr. r" and the transcript 
for September 8, 2017 is referred to as "Tr. II." AmBit, Mon Power, WVEUG, CAD, 
Sierra Club and Staff each appeared by counsel and presented witness testimony. The 
Commission heard public comment by Rob Rice, Chief of the West Virginia Office of 
Abandoned Mine Lands and Acting Director for the Division of Land Restoration; Randy 
Elliott, Marion County Commissioner; and Bill Raney, President of the West Virginia 
Coal Association, each of whom spoke in support of the Joint Petition. Written versions 
of two of the public comment statements are docketed in the case file and all three public 
comments are transcribed in Tr. I at 15-24, 193-197. 

AmBit presented seven witnesses, five of whom attended the hearing: William 
DeGrandis, Ethan Conner-Ross, lohn P. Mustonen, Herbert Thompson, and Kenneth 
Niemann. The pre-filed direct and rebuttal testimony and exhibits sponsored by 
witnesses at the hearing were admitted into the evidentiary record. AmBit Exs. WDD-D 
(DeGrandis Direct); WDD-R (DeGrandis Rebuttal); ECR-D (Conner-Ross Direct) ECR
R (Conner-Ross Rebuttal); JPM-D and attached Exs. lPM-l and JPM-2 (Muston en 
Direct); HT-D and attached HT-I (Thompson Direct); HT-R and attached Ex. HT-Rl 
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(Thompson Rebuttal); KN-D (Niemann Direct); (KN-R Niemann-Rebuttal). The parties 
agreed that the pre-filed' testimony of AmBit witnesses Lonnie E. Davis and Marc E. 
Hirschfield would be admitted into the record without those witnesses appearing at the 
hearing.- Tr. I at 14. 

~, ~
Those testimonies. however. were not marked at the hearing or 

formally admitted into the record. This Order will correct that omission. Mr. Davis' pre
filed direct testimony will be referred to as AmBit Ex. LED-D, and Mr. Hirschfield's pre
tiled direct testimony will be referred to as AmBit Ex. MEH-D. 

Mon Power presented two witnesses~ Robert B. Reeping and Jeffrey L Adams. 
The pre-filed direct and rebuttal testimony filed by these vvitnesses was admitted into the 
evidentiary record as Mon Power Ex. RBR-D (Reeping Direct); Ex. RBR-R (Reeping 
Rebuttal) Ex. JLA-D and attached Ex. JLA-l (Adams Direct). Tr. II at 38,49. 

CAD presented its witness Emily S. Medine and her pre-filed direct testimony was 
admitted into the record as CAD Ex. ESM-D and attached Exs. ESM-l through ESM-S. 
TrIatl05. 

WVEUG presented its witness Stephen 1. Baron and his pre-filed direct testimony 
was admitted into the record as WVEG Ex. SJB-D. Tr. I at 190. 

Sierra Club presented its witness Evan Hansen and his pre-filed direct testimony 
was admitted into the record as Sierra Club Ex. EH-D and attached Exs. EH-l through 
EH-7. Tr. II at 50. 

Staff presented its witness Terry R. Eads and his pre-filed direct testimony was 
admitted into the record as Staff Ex. TRE-D. Tr. II at 67. 

D. Post-Hearing Filings 

On September 22, 2017 Initial Briefs were filed by counsel for AmBit, WVEUG, 
Sierra Club, Staff, Mon Power, and CAD. 

On October 3, 2017 Reply Briefs were filed by counsel for AmBit, WVEUG, 
Sierra Club, Staff and Mon Power. 

On December 15, 2017, Staff filed a Motion to Compel the Filing of Supplemental 
Exhibits by AmBit. In this Motion, Staff noted that AmBit and Hope Gas Inc. dba 
Dominion Energy West Virginia (Hope Gas) filed a Rule 39 contract with the 
Commission for the purchase of gas. Staff requested that the Commission require AmBit 
to make certain supplemental filings explaining what impact, if any, the Rule 39 filing 
would have on this proceeding, allow other parties to file responses, and set the matter for 
further hearing. 

On December 20, 2017, AmBit filed a Response to the Staff Motion. AmBit 
objected to the Motion as an attempt to delay the Commission decision. AmBit also 
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stated that the Motion was based on incorrect assumptions by Staff. AmBit stated that it 
provided information during the discovery phase of this proceeding regarding its testing 
the feasibility of co-firing and supplementing its fuel with gas. AmBit represented that in 
2018 it does not anticipate exceeding the annual twenty percent limit of non-waste coal 
that it may utilize to maintain its PURP A status. AmBit stated that it negotiated the 
recently filed Rule 39 contract with Hope Gas to avoid customer charge tariff provisions 
that had a large financial impact on AmBit during its co-firing testing in 2016. AmBit 
stated that with the Rule 39 contract in effect, it expects to save $21,700 in 2018. 

III. DISCUSSION 

A. Evaluation of the Current Petition 

The Commission analysis of the relief requested in the 2017 Petition is infonned 
by the history of previous AmBit filings and the Commission revie"w and analysis of 
those filings. AmBit's primary justification for the relief it requests is its position that the 
pass-through of a $40 per MWh capacity rate will result in an all-in levelized avoided 
cost rate below the avoided cost rates that the Commission recognized. at the time of the 
1987 Order. The Commission agrees with the AmBit position that the 1987 Order should 
be interpreted as Commission recognition of avoided costs in 1987 and 1988 that would 
result in levelized avoided cost rates greater than those provided in the EEP A, but the 
Commission does not agree with AmBit that a pass-through of a $40 per MWh capacity 
rate to M9n Power/PE customers is appropriate. 

The current case was presented by AmBit and Mon Power as a petition to increase 
the rates through the ENEC proceedings of Mon PowerlPE. This 2017 Petition was filed 
after the Commission dismissal without prejudice of the 2015 Petition in which the Joint 
Petitioners, AmBit and Mon PowerlPE, requested approval of an amendment to the 
EEP A conditioned on approval of a pass-through of increased costs to Mon PowerlPE 
retail customers. The 2016 Order included instructions for AmBit and Mon Power, in the 
event the Joint Petitioners filed a future request for relief, that the petition should address 
the impact of PURP A, if any, on the Commission's decision and provide sufficient 
evidence and legal authority for the Commission to approve the requested treatment, as 
guided by statutory ratemaking principles. 

In addition, the Commission instructed AmBit and Mon Power, 

To the extent the Joint Petitioners elect to seek further relief, the 
Commission does not dictate the form, but will provide general guidance as 
to the issues we would expect to see addressed, with the caveat that such 
guidance cannot and does not represent any indication as to how the 
Commission would rule on any future petition. 
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The Commission emphasizes that it does not herein dictate the terms 
of any negotiated agreement between AmBit and Mon Power, nor for that 
matter, any proposed cost recovery mechanism. As regards the relationship 
bet\veen Mon Power and its customers, however, any future request that 
relies on a market-based approach and is supported by market projections 
should address how Mon Power would shield its customers from 
unreasonable risks, such as the risk of paying an unexpected premium to 
the market if the actual market values varied significantly from the 
projections. 

Similarly, if in lieu of attempting to project Market Values through 
the end of the EEP A, Mon Power and AmBit wished to propose some other 
approach, the Commission would entertain such proposals. Any such 
submittal, though, must be supported by sufficient evidence and legal 
authority for the' Commission to approve the requested treatment, as guided 
by the principles we have applied in this Order. 

2016 Order at 43-44. 

The 2017 Petition filed on May 11, 2017 requested that the Commission approve 
the pass-through, in the Mon PowerlPE ENEC proceedings, of increased capacity rates 
that will result from the proposed changes to the EEPA. To the extent necessary, the 
Joint Petitioners also asked for approval of the amended EEPA. The Joint Petitioners did 
not rely on a market-based comparison to support the requested relief. Instead the Joint 
Petitioners focused on two different rationales to support the relief requested. 

The first rationale responded to the Commission concern expressed in the 2016 
Order regarding State jurisdiction under PURP A to approve revised EEP A rates higher 
than the originally detennined avoided cost rates. AmBit and Mon Power asserted that 
the Commission should determine that the all-in levelized avoided cost rate reSUlting 
from the revised EEP A over the life of the EEP A would, in fact, be lower than the 
projected, all-in levelized avoided cost rate that they believed the Commission recognized 
in the 1987 and 1988 Orders. 

The Joint Petitioners presented a second rationale as an alternative in the event the 
Commission disagreed that the all-in levelized avoided cost rate resulting from the 
proposed revision to the EEP A is at or below the avoided cost rates addressed by the 
Commission in the 1987 and 1988 Orders. The second rationale is that the environmental 
and financial benefits accruing to the State's economy from the Grant Town facility are 
of such magnitude that the small rate increase to current and future Mon PowerlPE retail 
customers resulting from a pass-through of the modified EEP A capacity rate is therefore, 
just and reasonable. 2017 Petition at 13-15. To support its public interestibenefit to the 
State's economy argument, the Joint Petitioners presented evidence that without higher 
revenues AmBit will cease operation, that reorganization under bankruptcy will not 
alleviate the revenue shortfall of the Grant Town facility, and benefits to the State's 
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economy will, therefore cease. AmBit \vitness Davis, Ex. LED-D at 4-5; AmBit witness 
Hirschfield, Ex. MEH-D at 3. Mr. Hirschfield testified that the likely result of an AmBit 
bankruptcy case will be liquidation rather than a going-concern sale or stand alone 
reorganization. Ex. MEH-D at 7,26. 

B. PURPA 

The Commission addressed its authority under PURP A law at length in the 2016 
Order. 2016 Order at 21-29. The Commission will not repeat that discussion in this 
Order. Regarding Commission authority under PURP A the Commission concluded at 
Conclusion of Law 1-6 and 9: 

1. 	 Purchased power rates between qualifying facilities (QFs) and public 
utilities are subject to spheres of authority conferred on FERC and state 
commlSSlOns. 

2. 	 QFs and public utilities may negotiate agreements for purchased power 
at a rate other than avoided cost without violating PURP A or otherwise 
affecting the validity of their contract. 

3. 	 PURP A permits a QF and a utility to agree to amend a purchased power 
contract. 

4. 	 PURPA's exemption of QFs from "utility-type" regulation does not 
affect state jurisdiction over contracts for electric power purchases as 
part of the regulation of electric utilities, provided the state commission 
exercises that authority consistently with PURP A and its implementing 
regulations. 

5. 	 PURP A prohibits state authorities from imposing a change to the power 
purchase agreements between a QF and an electric utility in areas of 
"utility-type" regulation - such as rates - from which QFs are immune. 

6. 	 The Commission has jurisdiction to consider the EEP A amendments 
proposed in the Joint Petition for purposes of determining Mon Power's 
entitlement to pass-through the amended rates to its retail customers. 

9. 	 PURP A does not preclude state commissions, in certain circumstances, 
from allowing recovery of purchased power charges in excess of a 
utility'S avoided cost through retail rates. 

2016 Order at 51-52. 

Consistent with the 2016 Order and for the reasons explained in this Order, 
PURP A does not limit the Commission from considering this petition through analysis of 
the positions and evidence put forth by the parties to this case. 
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c. Evidence and Arguments Regarding the A voided Cost Rate 

The Joint Petitioners argued that the pass-through of the proposed increase in the 
capacity rate to Mon PowerlPE retail rates is consistent with the avoided cost principles 
of PURP A because, even with the increased capacity rate, the resulting all-in levelized 
avoided cost rate is lower than Mon Power's all-in levelized avoided cost recognized by 
the Commission in its 1987 and 1988 Orders. The essence of AmBit's argument 
regarding the levelized cost comparison was presented by AmBit witness Niemann in his 
direct testimony. AmBit Ex. KN-D and attached Ex. KN-4. Tr. I at 231-285. Mr. 
Niemann stated that the Commission originally authorized AmBit an all-in levelized 
avoided cost, determined from both a levelized capacity rate and projected energy rates 
expected to be paid to AmBit over the life of the EEPA. Although AmBit has requested 
EEP A rate modifications a number of times, the 2017 Petition is the first occasion that 
AmBit has made this specific argument. The specific issue of whether the Commission, 
in effect, recognized an all-in avoided cost rate from the data and projections of capacity 
and energy costs when adjudicating the avoided cost issue for purposes of the 1987 Order 
or when approving the negotiated EEP A in the 1988 Order has never been raised in the 
prior cases brought before the Commission by AmBit and Mon Power to support a pass
through of increases to the EEPA avoided cost rates. 

'-' 

Mr. Niemann testified that he realized through his analysis of the instructions 
regarding future filings by AmBit contained in the 2016 Order that any attempt to justify 
the proposed increase in the capacity rate from those contained in the current EEPA 
through a inarket-based approach would 'continue to suffer from the deficiencies that the 
Commission identified in the 2016 Order. AmBit Ex. KN-D at 11-12. Instead, Mr. 
Niemann stated that he realized that a comparison of the all-in levelized avoided cost rate 
present at the time of the 1987 and 1988 Orders and projected over the life of the EEPA 
to the all-in levelized avoided cost rate resulting from the currently proposed changes to 
the EEP A and projected over the remaining life of the EEPA, could support the pass
through of the increased capacity rate and still conform to PURPA guidelines. AmBit 
Ex. KN-D at 11-12, Ex. KN-4. 

Mr. Niemann acknowledged that in its 1987 and 1988 Orders, the Commission 
approved a fixed avoided capacity rate of $27.25 per MWh (2.725¢ per kWh) and an 
initial avoided energy rate of $19 per MWh (1.9¢ per kWh). Mr. Niemann then argued 
that the projected avoided energy rate relied on by the Commission in reaching approval 
of the EEPA was the initial avoided energy rate of 1.9¢ per kWh increased each year of 
the EEP A term by the 3.5 percent inflation factor utilized in Staff witness Paul Stewart's 
analysis in the 1987 case. Using a discount rate of 11.33 percent, the result of Mr. 
Niemann's calculation of the all-in levelized avoided cost rate that he argued was 
embedded in the Commission's decision in the 1987 and 1988 Orders was $53.22 per 
MWh over the original term of the EEPA ending in 2027 and $53.82 per MWh over the 
extended term of the EEPA ending in 2035. AmBit Ex. KN-D at 12. Mr. Niemann 
fUJ1her testified that the proposed revision to the EEP A capacity rates in combination 
,vith, (i) actual avoided energy rates received by AmBit through 2016, and (ii) projected 
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energy rates from 2017 through both the original and revised term of the EEP A using a 
more current inflation factor of 1.5 percent resulted in an all-in leveIized cost of $51.58 
per MWh through the original EEPA term ending in 2027 and $52.44 per MWh for the 
extended EEPA term ending in 2035. Id. 

Mr. Niemann argued that the proposed increase in the avoided capacity rate, when 
viewed on an all-in levelized avoided cost rate basis and projected through the remainder 
of the contract, remain below the all-in levelized avoided cost rate embedded in the 
Commission decision to approve the original EEP A. Based on this analysis, Mr. 
Niemann concluded that the proposed increase in the capacity rate to $40 per MWh 
conforms to the guidelines of PURPA. AmBit Ex. KN-D at 12. AmBit witness 
DeGrandis testified that the Commission should allow pass-through of the revised EEPA 
rates because the Commission approved "the concept of an all-in levelized avoided cost 
rate methodology, and its application to the Grant Town project," in its 1987 and 1988 
Commission Orders. AmBit Ex. WDD-D at 8. 

AmBit argued in its post-hearing briefs that the all-in levelized avoided cost rate 
approach supported the pass-through of the proposed capacity rate increase to Mon 
PowerlPE customers and is therefore just, reasonable and in the public interest under 
W. Va. Code Chapter 24 and the Commission Electric Rules. Citing, 18 C.F.R. § 
292.304; Electric Rule 12.6. To support its position that the Commission recognized 
all-in levelized avoided costs in its 1987 and 1988 Orders, AmBit cited the testimony of 
Staff witness Paul Stewart from the 1987 hearing. AmBit introduced Mr. Stewart's 
Prepared Direct Testimony dated November 9, 1987, into the record of the current 
proceeding as AmBit Cross Ex. 4.7 Mr. Stewart provided this testimony to support his 
assertion that even though the actual energy rate in 1987 was only 1.6¢ per kWh, energy 
rates would likely reach the 1.9¢ per kWh energy rate required by AmBit by as early as 
1992 if they increased by a "moderate" inflation rate of 3.5 percent per year. Mr. Stewart 
also used this projection of energy rates to support his proposal to limit the Tracking 
Account to a balance of $5 million - a limit that Mr. Stewart claimed would protect 
customers from paying more than the actual avoided energy costs and that was unlikely 
to be exceeded by the actual avoided energy rates Mr. Stewart expected Mon Power to 
pay AmBit. AmBit Cross Ex. 4 at 15-16; Ambit Initial Brief at 7-14. 

Staff witness Eads disagreed with the all-in levelized avoided cost rate approach 
utilized by AmBit to support the proposed increase in the capacity rate. Mr. Eads 
testified that the Joint Petitioners are asking the Commission to pass-through revised 
EEPA rates that are higher than the avoided cost rates set in 1988. Tr. II at 79-80. 
Mr. Eads stated that the record of Case No. 87-669-E-C reflects that AmBit and Mon 
Power proposed the original EEP A with a bifurcated purchased power rate - a fixed 
capacity rate, and a variable energy rate based on actual avoided costs. Id. at 81; 87-88 
(referencing the 1988 EEPA). Mr. Eads did not agree with the AmBit position that Staff 
witness Stewart's testimony and Commission Order language adopting Mr. Stewart's 

7 Mr. Stewru1's Prepared Direct Testimony dated November 9, 1987 was Staff Exhibit I in the 1987 case. 
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conclusions indicated that the Commission approved an all-in levelized avoided cost rate 
to be paid to AmBit over the life of the EEPA. AmBit Cross Ex. 4 at 15; AmBit Cross 
Ex. 3 (1987 Order) at 8-9. Mr. Eads stated that Mr. Stev\'art's reference to a 3.5 percent 
inflation rate in AmBit Cross Ex.4, was strictly associated with justifying the Tracking 
Account cap. Staff Ex. TRE-D at 17. 

WVEUG argued in its Initial Brief that even if AmBit were correct that the revised 
EEP A rates are lower than the Commission approved all-in levelized avoided costs, that 
fact would only be relevant to a just and reasonable analysis if the Commission were 
making the determination in its initial assessment of the EEP A. WVEUG argued that 
PURPA does not control the Commission's decision on whether a pass-through of the 
revised EEP A rates to ratepayers would be just and reasonable. 

The Sierra Club argued in its Initial Brief that the record does not supp0l1 a 
finding that the revised EEPA rates are within previously approved avoided cost rates, 
and the record is clear that the Commission, AmBit and Mon Power always intended the 
energy rate to be variable. 

CAD argued that the Commission should deny the 2017 Petition because PURP A 
requires that EEP A rates be set at the avoided costs of the utility and not based on the 
financial condition of the QF. 

D. Commission Decisions Regarding Avoided Cost Under PURPA 

As discussed in the 2016 Order, the Commission, pursuant to its implementation 
authority under PURP A, set and approved the avoided cost rates in the EEP A. FERC 
regulations require that the wholesale rate set by the Commission is "just and reasonable 
to the electric consumer of the electric utility and in the public interest" and that it not 
discriminate against QFs. 18 C.F.R. §292.304(a)(l). The standard is deemed satisfied if 
the rate is equal to the public utility's "avoided cost" (PURP A Avoided Cost Standard). 
Id., §292.304(b)(2). 

AmBit, as a Joint Petitioner with Mon Power in some cases and on its own in 
others, has presented various arguments in its past petitions seeking amendment to the 
EEPA. As noted in the Background section above, the Commission denied AmBit's 
1995 Petition and the AmBit and Mon Power 2015 Joint Petition, but allowed 
modification ofthe EEPA in response to the AmBit and Mon Power 2006 Joint Petition. 
In its prior petitions, AmBit did not advocate an all-in levelized avoided cost rate position 
as it has in this proceeding. To properly analyze this new argument and determine its 
merits, the Commission has reviewed AmBit proceedings, filings and evidentiary records 
since 1987. The efforts have shed light on this particular issue and on the Commission 
intent when it issued the 1987 and 1988 Orders approving the original avoided cost rate 
and EEPA under PURP A. Review of the historical record has also identified short
comings and omissions in AmBit's historical filings that may have resulted in 
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Commission decisions less favorable to AmBit than allowed under PURPA and the 
PURPA Avoided Cost Standard. 

E. The 1987 Order 

The Commission will begin by reviewing the evidentiary record from the 1987 
case and the 1987 Order. That review indicates that the Commission approved "an 
avoided cost rate of 4.53¢ per kWh" as jointly recommended by AmBit and Commission 
Staff with qualifications including "a minimum energy rate of 1.9¢ per kWh with a 
Tracking Account tied to the prime rate as reasonable".· 1987 Order at 4, Finding of Fact 
No.2, Conclusion of Law No. 1 and 2. This avoided cost rate was comprised of a 
levelized capacity rate of2.63¢ per kWh and a Tracked 1.9¢ Energy Rate. 1987 Order at 
4. While the Commission did not specifically identify a levelized avoided cost rate over 
the term of the proposed EEPA in the 1987 Order, projections of future energy rates were 
made paI1 of the record in the 1987 case. See Testimony of Albert Kave, Company Ex. 1 
(1987) at 3 and Testimony of Paul Stewart, Staff Ex. 1 (1987) (AmBit Cross Ex. 4 in the 
current proceeding) at 15. The original 1987 complaint and answer indicate that 
projected energy rates were an integral part of the negotiations between AmBit, Mon 
Power and Staff that led to the Stipulation Agreement filed at the evidentiary hearing held 
on November 9, 1987. November 9, 1987 hearing transcript, Joint Ex. No.1. 

During the 1987 proceedings, there was little disagreement among the parties 
about the use of a levelized avoided capacity rate and all parties agreed to and supported 
the levelized avoided capacity-rate of 2.63¢ per kWh. 1987 Order at 7-8. The agreement 
regarding the energy rate was far less clear. Staff witness Stewart and Mon Power 
witness Kave proffered a significaI1t amount of testimony indicating that Mon Power's 
avoided energy costs in 1987 were below the requested 1.9¢ per kWh energy rate. 1987 
Order at 4,8-9; Company Ex. 1 (1987) at 3; Staff Ex. 1 (1987) (AmBit Cross Ex. 4 in the 
current proceeding) at 15. Mon Power projected that the energy rate for 1991, the year 
the Grant Town facility was expected to begin operations, would be 1.7¢ per kWh. 
Company Ex. 1, at 3. Mr. Stewart testified that by applying, in his terms, a moderate 
inflation factor of 3.5 percent per year, he expected Mon Power's energy rate to exceed 
1.9¢ per kWh by the early 1990's, and beyond. Staff Ex. 1 (1987) (AmBit Cross Ex. 4 in 
the current proceeding) at 15. 

Based on his short-term projections of energy payments to AmBit, Mr. Stewart 
also proposed that the EEPA establish a Tracking Account to accumulate the amount by 
which the 1.9¢ per kWh energy rate paid by Mon Power customers exceeded actual 
avoided energy costs. He further recommended that the Tracking Account balance be 
capped at $5 million. Mr. Stewart explained in his testimony that once the Tracking 
Account cap was reached, monies accumulated in the Tracking Account would be 
refunded to retail customers who paid the 1.9¢ per kWh energy rate increment for the 
period of time that the 1.9¢ energy rate exceeded the variable energy rate. Staff Ex.l 
(1987) (AmBit Cross Ex. 4 in the current proceeding) at 15-16. The 1988 EEPA 
provided that the refund would be accomplished because Mon Power, in lieu of paying 
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AmBit actual avoided energy cost rates in excess of 1.9¢ per kWh, would continue to 
limit the pass-through of energy cost payments to customers and energy cost payments to 
AmBit to 1.9¢ per kWh, until the Tracking Account balance was extinguished. 1988 
EEPA at 5-6, attached Exhibit B. 

Based on the testimony of Mr. Stewart, the Commission stated, "the Staffs 
projection that the 1.9¢ per kWh should be reasonably close to the actual avoided energy 
rate in the early years of the American Hydro contract are sound." 1987 Order at 8-9. 
The Commission went on to determine that "the proposal of a minimum energy rate of 
1.9¢ per kWh with a tracking account tied to the prime rate and a cap on the tracking 
account (including interest) of$5 million is reasonable." 1987 Order at 9, Conclusion of 
Law No.1 at 14. 

Based on the energy rate projections, the Commission and the parties expected 
that the provisions of the 1987 Order establishing an avoided cost rate of$4.53¢ per kWh 
that also included the Tracking Account provisions would result in AmBit collecting the 
forecasted all-in levelized avoided cost rate over the term of the EEPA. The Commission 
included language in the 1987 Order, however, that demonstrated its intent to exercise 
caution and flexibility in the administration of the Tracking Account provisions if 
necessary. 1987 Order at 4, 8. The Commission said, "(t)herefore, the Commission must 
al1m\' some latitude in deciding these issues in an effort to accommodate these goals", 
1987 Order at 6. 

The 1987 Order also addressed the need to allow flexibility regarding the Tracking 
Account provisions in the "unlikely event" that the actual Mon Power avoided energy 
rate remained below the 1.9¢ per kWh energy rate for an extended period of time. 1987 
Order at 8 -9. The Commission believes the 1987 Order language indicated that the 1987 
Commission and the parties to the case understood there was a risk that AmBit would not 
receive the Tracked 1.9¢ Energy Rate in the early years of the contract, and, 
consequently, AmBit would not receive the revenue amount that was necessary for 
AmBit to meet its debt service requirements. Id. at 8-9, Staff Ex. 1 (1987) (AmBit Cross 
Ex. 4 in the current proceeding) at 15. The Commission addressed the need for flexibility 
and latitude in the 1987 Order. The executed 1988 EEP A did not include all of the 
provisions contemplated by the 1987 Order, but we do not consider that a fatal flaw 
within the context of determining what the Commission recognized as avoided cost on a 
restructured or levelized basis. 

While an all-in levelized cost rate over the life of the EEP A was not directly· 
referenced in either the 1987 or 1988 Orders, the Commission has determined the 
potential rate impacts of long-telm assets and long-term contracts in cases using a net 
present value (NPV) or levelized cost approach. Monongahela Power Co. and The 
Potomac Edison Co., Case No. 17-0296-E-P, Commission Order, January 26, 2018 at 30
33; Monongahela Power Co. and The Potomac Edison Co., Case No. 12-1571-E-PC, 
Commission Order, October 7, 2013 at 26-28; Appalachian Power Co., Case No. 
12-1655-E-PC, Commission Order, December l3, 2013 at 18-20. A levelized cost 
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calculation is a number generated from the discounted present value of expected per unit 
payments over the term of an agreement. The record of the 1987 proceeding indicates 
that the underlying information necessary to generate an all-in levelized avoided cost was 
part of the negotiations between AmBit and Mon Power. Company Ex. 1 at 3; Staff Ex. 1 
at 15-17, 1987 Order at 6-9, Finding of Fact Nos. 2,8. In fact, the Commission relied on 
the energy rate projections of both Mr. Kave and Mr. Stewart in assessing and approving 
the avoided cost rate and the Tracking Account provisions that included a $5 million 
initial Tracking Account cap. 1987 Order at 8-9. 

When negotiating the original EEP A, the Joint Petitioners had at least two valid 
and reasonable options to ensure AmBit's recovery of the forecasted Mon Power avoided 
costs. One method would have been to front-load the energy rate through an all-in 
levelized combined capacity and energy rate. This was the method utilized by another 
QF and Mon Power, and approved by the Commission, to set the avoided cost rate for the 
City of Moundville Hannibal Lock & Dam PURPA project which preceded the AmBit 
project. Monongahela Power Co. and City of New Martinsville, Case No. 86-l69-E-PC 
Commission Order, May 9, 1986. Parties to the AmBit case, however, agreed to use a 
Tracked 1.9¢ Energy Rate for a few years to front-load the revenue received by AmBit, 
and the Commission approved that method. The Tracking Account cap, however, 
coupled \vith actual energy rates that remained below 1.9¢ per kWh for an extended 
period of time after the $5 million Tracking Account cap was reached, complicated the 
effectiveness of the front-loading rate approach agreed to by the parties. 

Language in the 1987 Order indicates that the 1987 Commission, because of the 
potential volatility of projected avoided energy rates, realized that future modifications to 
the Tracking Account limit and repayment terms could be necessary. 1987 Order at 9. 
Specifically, the Order language contemplated addressing the Tracking Account 
provision at a future date in the "unlikely" event the actual avoided energy rate remained 
below the Tracked 1.9¢ Energy Rate established by the Commission for a period that 
exceeded the estimates of Staff witness Stewart. Id. at 8-9. It is apparent when 
reviewing the 1987 Order that the Commission understood the importance of latitude and 
tlexibility within the confines of the PURP A Avoided Cost Standard and that it could 
adjust both the level and the repayment schedule of the Tracking Account if the actual 
avoided energy rates remained below 1.9¢ per kWh, and consequently, to adjust the 
structure of avoided cost rates in the EEPA. Id. at 6-9. We believe that the 1987 Order 
language supports a determination that modifications to the Tracking Account by (i) the 
extension of the 1.9¢ per kWh energy rate, (ii) the level of the cap, or (iii) the payback 
period, as contemplated by the Commission in the 1987 Order, is consistent with the 
PURPA Avoided Cost Standard as long as the NPV of the revenue, or levelized all-in 
total EEPA rate, paid by the utility to the QF over the term of the EEP A did not change. 
Id. at p. 6-9. 
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F. 1995 Petition 

Because filings in the 1995 Petition are also important to the Commission decision 
in this Order, the Commission will review the similarity of the problems described in the 
1995 Petition to this proceeding. In the 1995 Petition, AmBit requested that the 
Commission authorize continuation of the Tracked 1.9¢ Energy Rate because actual 
energy rates had remained well below 1.9¢ per kWh and that shortfall was expected to 
continue for at least a few more years. To illustrate that actual Mon Power energy rates 
paid to AmBit had remained below the 1.9¢ per kWh avoided energy rate far longer than 
the timeframe projected at the time of 1987 Order, AmBit included in its 1995 Petition a 
graph demonstrating the gap between various energy rate projections that Mon Power had 
provided to AmBit. 1995 Petition at Exhibit A, Page 1 of 3 (1995 Petition Exhibit A). 

Those Mon Power estimates of future energy rates demonstrated a continual 
decline in the future energy rate projections made from 1988 through 1995 from the 
projections made in 1987 when the Commission adjudicated the avoided cost rate dispute 
in the 1987 Order, or in 1988 when the Commission approved the mutually negotiated 
and agreed-to original EEPA in the 1988 Order. AmBit indicated that Mon Power was 
on the verge of reducing the energy payments to AmBit below 1.9¢ per kWh, an event 
that would place a severe financial hardship on AmBit. 1995 Petition at 4. AmBit also 
requested that the Commission adjust the Tracking Account cap accordingly and 
maintain a mechanism to return any balance to Mon Power customers in a reasonable 
future period. rd. 

At the time AmBit filed the 1995 Petition, the "unlikely event" of a prolonged 
actual avoided energy rate below 1.9¢ per kWh had occurred. AmBit argued that the 
jurisdictional ruling in Freehold did not apply to the circumstances described in its 1995 
Petition, a position shared by CAD. CAD Initial Brief filed Oct. 19, 1995 and CAD 
Further Reply filed January 12, 1996. AmBit did not argue, however, as it does in this 
case, that the avoided cost rates approved by the Commission in the 1987 and 1998 
Orders included a projection of future energy rates that effectively resulted in an all-in 
levelized avoided cost rate to be paid by Mon Power to AmBit over the life of the EEPA. 
See generally filings from Sept. 6, 1995 through Jan. 26, 1996. The Commission 
scheduled the 1995 Petition for oral argument and focused the p811ies' attention on the 
authority of the Commission under PURP A to adjust the avoided cost rates contained in 
the EEPA and on public policy considerations. Case No. 87-669-E-C, Commission 
Order, September 25, 1995. 

The Commission dismissed the 1995 Petition finding that PURP A precluded 
Commission authority to approve a change to the EEPA rates when the change was not 
mutually agreed to by both the QF and utility. Commission Order, March 29, 1996 (1996 
Order) at 4-6, Conclusion ofLaw No.2. Citing, Freehold. Thus, the Commission did not 
consider or address adjustments to the avoided cost rate "structure" or timing of 
payments that would continue the bargain between AmBit and Mon PowerlPE ratepayers 
over the full term of the contract without modifying the combined levelized avoided 
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capacity and energy cost projections over that contract tenTI. We regard the AmBit 
request for treatment of the Tracking Account in the 1995 Petition as consistent with the 
Commission direction contained in the 1987 Order at 9. We do not believe the 1996 
Order forecloses the Commission from considering the levelized avoided cost argument 
that AmBit presents in this proceeding. 

The 1995 Petition filed by AmBit included Exhibit A, a set of schedules and 
graphs demonstrating the significant decline in energy rates forecasted by Mon Power at 
various intervals from 1988 through August 1995. Because the case was dismissed on 
jurisdictional grounds, the Commission did not analyze the change in forecasted energy 
rates or consider AmBit's requested relief to continue the Tracked 1.9¢ Energy Rate and 
to make a corresponding adjustment of the Tracking Account. If the case had proceeded 
to a decision on the merits, we believe that, as in this proceeding, it would have been 
appropriate to consider the 1987 Order and the Commission intent to address adjustment 
to the Tracking Account level and repayment terms, if necessary. 

The 1995 Petition Exhibit A provided the Commission with prior Mon Power 
energy rate forecasts at different intervals between October 1988 (about the time of the 
1988 Order) and August 1995. The dates of those six forecasts are: (i) October 1988, 
(ii) April 1991, (iii) December 1992, (iv) February 1994, (v) December 1994, and 
(vi) August 1995. The projections reflect data that factor into the forecasted all-in 
levelized avoided cost rate at the time of the 1987 and 1988 Commission Orders. 

The reason AmBit filed the 1995 Petition is abundantly evident from the 
information shown on 1995 Petition Exhibit A. Although all the parties to the 1987 case 
expressed a high degree of confidence that the actual energy rates of Mon Power would 
exceed 1.9¢ per kWh by 1992 and beyond, the August 1995 forecast shows actual energy 
rates were in the 1.4¢ per kWh range at that time and that the current forecast of energy 
rates indicated they were not expected to reach 1.9¢ per kWh until 2003. This energy 
rate forecast presented AmBit with an obvious dilemma. While AmBit did not abandon 
its position during the processing of the 1995 Petition for continuation of the Tracked 
1.9¢ Energy Rate and an increase in the Tracking Account cap, the 1995 Petition was 
dismissed based on the PURP A jurisdictional grounds. We believe that if AmBit had 
developed a sufficient record regarding the 1987 Order language as to the possibility of 
amending the Tracking Account in future petitions, if required, the Commission would 
have addressed the shortfall in actual avoided energy rates paid to AmBit below 1.9¢ per 
kWh and adjusted the Tracking Account. 

G. Application of the 1995 Data to the Current Joint Petition 

To assist the Commission understanding of the impact on Mon PowerlPE 
customers and on AmBit of changes in energy rate forecasts and proposed amendments 
to the EEP A, and to explain its decision in this case, the Commission developed 
Appendix A attached to this Order. Appendix A consists of four schedules of 
information developed from the record of this case and prior petitions filed by AmBit. At 
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Appendix A, Page 1 of 4, the Commission calculated the actual difference in energy rate 
revenue received by AmBit below the Tracked 1.9¢ Energy Rate until the date that the 
actual avoided energy rate exceeded 1.9¢ per kWh. AmBit received $18.378 million less 
revenue than it would have received if the Tracked 1.9¢ Energy Rate had remained in 
effect until the actual avoided energy rate exceeded 1.9¢ per kWh. 

The salient question now before the Commission is whether any portion of the 
$18.378 million revenue shortfall resulting from not continuing payments to AmBit at the 
Tracked 1.9¢ Energy Rate can be paid to AmBit at a real or· discounted level \vithout 
violating the PURP A Avoided Cost Standard. The Commission has undertaken that 
analysis by applying the appropriate actual and forecasted energy rate information, and· 
capacity rates requested in this case, to determine the level of increase to the EEP A 
capacity rate that will result in an all-in levelized cost rate calculation at or below the 
projected levelized avoided cost rate at the time of the 1987 and 1988 Commission 
Orders. 

As discussed earlier, AmBit provided the bulk of its evidence in support of its a11
in levelized avoided cost rate through the testimony of Mr. Niemann and his Ex. KN-4. 
Mr. Niemann testified that the all-in levelized avoided cost rate at the time of the 1987 
and 1988 Orders was $53.82 per MWh for the EEPA term ending in 2035. AmBit Ex. 
KN-D at 12, Ex. KN-4 at 1 of 1. In arriving at his determination of a $53.82 per MWh 
all-in levelized avoided cost rate, Mr. Niemann provided a forecast of energy rates based 
on the initial energy rate of 1.9¢ per kWh for 1993 inflated by 3.5 percent annually 
through the extended term of the EEPA ending in 2035. Id. The Commission does not 
agree with the use of a 3.5 percent inflation factor. The Commission agrees with Staff 
witness Eads' testimony that Mr. Stewart's reference to a 3.5 percent inflation rate was 
strictly associated with justifying the Tracked 1.9¢ Energy Rate and the Tracking 
Account cap and was never intended to represent forecasted energy rates for the tenn of 
the EEPA. Staff Ex. 1 (1987) (AmBit Cross Ex .. 4 in the current proceeding) at 15; Staff 
Ex. TRE-D at 17. 

Mr. Niemann, as shown on Ex. KN-4, also calculated an all-in levelized avoided 
cost rate representing the current AmBit proposal and incorporating (i) a capacity rate 
increase to $40 beginning October 2017, (ii) the actual energy rates received by AmBit 
through 2016, (iii) forecasted energy rates through 2035 using a 1.5 percent annual 
inflation factor, and (iv) repayment of the Tracking Account beginning in 2030. 
According to Mr. Niemann, this. results in an all-in levelized avoided cost rate of $51.58 
per MWh for the original contract term ending in 2027 and $52.44 per MWh for the term 
ending in 2035. AmBit Ex.. KN-D, Ex .. KN-4 at 1 of 1. Mr. Niemann asserted that this 
levelized rate is lower than his calculation of the projected all-in levelized avoided cost 
rate at the time of the 1987 and 1988 Orders. 

The Commission disagrees with Mr. Neimann's input of actual energy rates pai~ 
to AmBit through 2016 and disagrees with his premise that the actual energy rate will 
increase through 2035 by an inflation rate of 1.5 percent. The process and assumptions 
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used by Mr. Niemann in developing the all-in levelized avoided cost rates shown on Ex. 
KN-4 do not accurately reflect the relationship between the all-in levelized avoided cost 
rate shown in the "proposed" columns of Ex. KN-4 and the all-in levelized avoided cost 
rate determined from energy rate projections considered by the Commission when 
approving the original EEPA as shown in the "198711988" columns of Ex. KN-4. 
Accordingly, the Commission does not agree with the results of Mr. Neimann's 
calculations or his analysis of AmBit's levelized avoided cost. The Commission cannot 
conclude that the Mon PowerlPE retail rates resulting from the proposed increase of the 
capacity rates to $40 per MWh and proposed adjustment to the Tracking Account 
repayment schedule are no higher than the all-in levelized avoided cost that the 
.Commission in effect recognized in its 1987 Order. 

Based on its review of the record in the 1995 Petition, the Commission determines 
that a reasonable and accurate forecast of the all-in levelized avoided cost rate at the time 
the 1987 and 1988 Commission Orders should be developed using the appropriate 1988 
energy rate forecast as shown on Exhibit A of the 1995 Petition. Instead of applying a 
3.5 inflation factor to the 1.9¢ per kWh energy rate as asserted by Mr. Niemann, the 
Commission applies the Mon Power energy rate forecast as of October 1988 (about the 
time of the 1988 Order) for the period from 1993 to 2005 as shovm on the 1995 Petition 
Exhibit A. To arrive at a levelized rate through 2035, the Commission applied a linear 
trend of those forecasted energy rates to extend the forecast through 2035. Appendix A, 
Page 2 of 4, Column 2. As shown on Commission-developed Appendix A, Page 2 of 4, 
the Commission analysis results in an all-in levelized avoided cost rate over the original 
term of the EEPA ending in 2027 of $52.23 per- MWh and $52.74 per MWh for the 
revised term of the EEPA ending in 2035. The all-in levelized avoided cost rate shown 
on Appendix A, Page 2 of 4 represents the annual levelized NPV of the revenue AmBit 
would receive over the life of the EEPA and the annual levelized NPV of purchased 
power costs Mon Power would recover in customer rates. 

Continuation of the Tracked 1.9¢ Energy Rate and increasing the $5 million 
Tracking Account cap in the 1995 Case would have been permissible under the PURP A 
Avoided Cost Standard, if combined with an appropriate reduction in future payments to 
extinguish the Tracking Account balance to result in no change in the levelized cost to be 
paid to AmBit over the life of the contract. Although the Commission did not allow that 
result in its March 29, 1996 Order, Mon Power and AmBit can achieve the same result 
through a fixed per MWh surcharge rate added to the previously established $27 per 
MWh capacity rate beginning in October 2017. Increasing the payments to AmBit 
beginning in late 2017 would not violate the PURP A Avoided Cost Standard if the value 
of the levelized payments over the life of the contract does not increase. Because of the 
time value of money, the effect of allowing relief similar to that originally requested in 
the 1995 Petition can result in the same levelized payments without repayment of the 
Tracking Account. As shown below, the pass-through of an amended EEPA capacity 

S The Commission believes that the linear trend line of the 1988 forecast shown on 1995 Petition Exhibit 
A represents a reasonable methodology for extending projected energy costs through the end of the 
EEPA. 
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rate that results in an all-in levelized avoided cost rate at or below the all-in levelized cost 
rate of $52.74 per Mwh for the entire cun'ent contract term ending in 2035 is "just and 
reasonable" as provided in the PURPA Avoided Cost Standard. 18 C.F.R. § 292.304; 
Electric Rules 12.6. 

The avoided energy cost rate component of the EEPA continues to be variable, 
based on actual costs. We will authorize a pass-through of a purchased power rate based 
on a fixed capacity rate that, when coupled with the actual and projected energy rate 
increments as reflected on Appendix A, Page 2 of 4, "·,,ill result in an all-in levelized 
avoided cost rate that does not exceed $52.74 per MWh over the entire term of the EEP A 
ending in 2035. 

H. Recognition of Levelized Avoided Cost Ceiling 

The Commission concludes that in issuing its 1987 and 1988 Orders, it recognized 
and established an all-in levelized avoided cost rate ceiling regarding the Grant Town 
project for the term of the EEP A based on the capacity and energy rate forecasts at the 
time the EEP A was approved by the 1988 Order. Purchased power rates negotiated and 
agreed to between Mon Power and AmBit that do not exceed that ceiling are just and 
reasonable under PURP A regardless of whether the rates would be considered just and 
reasonable outside of the PURPA Avoided Cost Rate Standard. 18 C.F.R. 
§ 292.304(a)(2); Electric Rule 12.6(a), (b)(2). 

'By contrast, modification to the EEPA avoided cost rates that resuit in an all-in 
levelized avoided cost rate in excess of the all-in avoided cost rate ceiling established at 
the time of the 1987 arid 1988 Orders approving the EEP A would not meet the PURP A 
Avoided Cost Rate Standard., 18 C.F.R. § 292.304(a)(2); Rule 12.6(a), (b)(2) of the 
Commission Electric Rules. The Commission determination of whether proposed rates 
would fall above, at, or below the avoided cost rate ceiling and satisfy the just and 
reasonable requirement under the PURP A Avoided Cost Rate Standard does not depend 
on current alternatives or current market conditions. The determination turns solely on 
the levelized costs as previously evaluated by the Commission that were embedded in 
projected cost data available to the Commission contemporaneous with approval of the 
original EEP A. 

Based on the record presented in this case and the Commission analysis provided 
in Appendix A, the Commission determines that a levelized avoided cost rate ceiling is 
$52.74 per MWh as shown on attached Appendix A, Page 2 of 4. 

1. Proposed Capacity Rate Results in Levelized Cost Above Ceiling 

If the Commission were to adopt Mr. Niemann's calculation of the all-in levelized 
cost rate, and AmBit's requested $40 per MWh capacity rate, then Appendix A shows 
that over the term of the EEP A, we project that AmBit would receive avoided energy and 
capacity rates that produce an all-in levelized cost rate in excess of the Commission 
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determined all-in levelized avoided cost ceiling of $52.74. To illustrate, the Commission 
calculated an all-in levelized rate using (i) the actual capacity rates paid to AmBit through 
2017, (ii) the proposed $40 per MWh capacity rate beginning in October 2017, (iii) the 
Commission's determination of actual energy rates paid to AmBit through 2016, (iv) a 
projection of the energy rates through 2035 based on the linear trend line of the actual 
energy rate payments, and (v) repayment of the Tracking Account through an EEP A rate 
reduction of $4 per MWh beginning in 2030. The result of this determination is shown 
on attached Appendix A, page 3 of 4. The resulting all-in levelized cost rate is $53.35 
per MWh for the contract term ending in 2035. This exceeds the Commission 
determined all-in levelized avoided cost rate ceiling of $52.74 per MWh, the limit of the 
rate level at which the Commission may allow pass-through of capacity rates consistent 
with the PURP A Avoided Cost Standard. The pass-through of an increased capacity rate 
of $40 per MWh as shown on Appendix A, Page 3 of 4, therefore, would not result in just 
and reasonable rates for the retail customers of Mon PowerlPE consistent with the 
PURP A Avoided Cost Standard. 

J. Justified Capacity Rate and Tracking Account Repayment 

The Commission has calculated the level of a fixed rate adjustment that the parties 
may agree to add to the fixed capacity rate that is justified by the all-in levelized avoided 
cost rate ceiling of $52.74 per MWh, and the result is shown on attached Appendix A, 
Page 4 of 4. Appendix A, Page 4 of 4 reflects, (i) actual energy rates paid to AmBit 
through 2016, (ii) forecasted energy rates through 2035 based on the mathematical trend 
of actual avoided energy rates paid to AmBit, and (iii) continuation of the $34.25 per 
MWh fixed EEPA rate increment through 2035. While AmBit proposed a Tracking 
Account repayment by reducing the actual avoided energy rate per the EEPA by $4 per 
MWh beginning in 2030, the Commission has determined that a specified repayment 
schedule for the Tracking Account is not required if the all-in levelized avoided cost rate 
authorized by the Commission in this proceeding remains at the avoided cost rate ceiling. 
Mon Power and AmBit could agree to alter the fixed capacity rate and the Tracking 
Account repayment in any number of combinations to arrive at the all-in levelized 
avoided cost rate ceiling of $52.74. The Commission determines that it would be 
reasonable for Mon Power and Ambit to agree to eliminate the confusion and 
unnecessary accounting issues involved with a Tracking Account by adjusting the fixed 
capacity rate appropriately and discontinuing the use of a Tracking Account. 

As a result of ENEC proceedings, the historical rates of Mon PowerlPE customers 
have reflected the actual avoided energy rates paid to AmBit below the Tracked 1.9¢ 
Energy Rate. The appropriate value of those lower energy payments \vill be provided to 
AmBit if Mon Power and AmBit agree to the revised aggregate fixed capacity rate 
approved for pass-through to Mon PO\verlPE customers by this Order. Continuation of 
the fixed EEPA rate component at the capacity rate level of $34.25 per MWh as shown 
on Appendix A, Page 4 of 4, results in all-in 1evelized avoided cost rate of $52.74 per 
MWh for the contract term ending in 2035. Because the resulting all-in avoided cost rate 
of $52.74 per MWh equals the all-in levelized avoided cost rate ceiling of $52.74 per 



MWh as reflected on Appendix A, Page 2 of 4, we conclude that the pass-through of a 
$34.25 per MWh fixed EEPA capacity rate to the Mon PowerlPE customers is consistent 
with the PURP A Avoided Cost Standard, and therefore just and reasonable. 

Accordingly, the Commission will approve the pass-through in Mon PO\ver/PE 
ENEC rates of a capacity rate of $34.25 per MWh through the term of the EEP A ending 
in 2035. The Commission authorizes the pass-through to reflect continuation of the 
$34.25 per MWh capacity rate through year 2035 in lieu of the reduction to $27 per 
MWh in October 2017 as provided in the 2006 EEPA amendments. Continued pass
through of the $34.25 per MWh capacity rate through year 2035 will result in EEPA 
payments and rates for the Mon PowerlPE retail customers equal to the Commission 
recognized all-in levelized avoided cost rate ceiling of $52.74 per MWh for the Grant 
Town facility and are therefore, just and reasonable. 

K. Economic Benefits Rationale 

The Commission has addressed and resolved the Joint Petition pursuant to 
PURPA, and need not address the second, alternative, rationale offered by AmBit and 
Mon Power in support of their request for relief. 

L. Staff Motion to Dismiss 

In its Initial Brief, Staff recommended that the Commission dismiss the 10int 
Petition beca'use it did not' meet the parameters of the Commission Order' issued 
October 17,2016 in Case No. 87-0669-E-P. Staff argued that the Commission stated in 
that Order that it had jurisdiction to consider the rate impact of bilateral agreements under 
PURP A, but the revised EEP A is not bilateral because it is conditioned on Commission 
rate approval. Staff also argued that the Joint Petition should be dismissed because the 
relief requested requires the Commission to exercise utility-type regulation prohibited by 
PURPA. 

We have determined that pass-through of the $34.25 per MWh fixed capacity rate 
to the customers of Mon PowerlPE is just and reasonable and does not depart from the 
avoided cost projections at the time the decisions were made to proceed with the Grant 
Town project. The Staff Motion to dismiss should, therefore, be denied. 

M. Staff Motion filed December 15,2017 

The Motion filed by Staff on December 15, 2017, will also be denied because it 
raised arguments outside the scope of this proceeding. 

N. Concluding Remarks 

The Commission's decision in this case is based on its recognized all-in levelized 
avoided cost rate evaluation and the levelized avoided cost ceiling described in this 
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Order. The avoided cost ceiling is not subject to future modification to accommodate 
AmBit's cash flow needs. PURPA prohibits the Commission from burdening Mon 
Power and PE ratepayers with QF operating costs that exceed the Commission 
recognized all-in levelized avoided cost ceiling. If Mon Power and AmBit agree to 
EEP A modifications to reflect continuation of the $34.25 per MWh fixed capacity rate 
component and an actual future energy rate component based on Mon Power variable 
generation costs as defined in the current EEPA the PURP A Avoided Cost Standard will 
be satisfied. It is reasonable, appropriate and consistent with PURP A that AmBit, its 
investors and its contractors bear the financial risk of operating costs in excess of the 
avoided cost rate ceiling. 

IV. FINDINGS OF FACT 

1. AmBit and Mon Power request permission for Mon Power to pass-through 
increased capacity rates Mon Power would pay to AmBit pursuant to a revised EEP A 
negotiated between the parties. 2017 Petition. 

2. A pass-through of a higher EEP A capacity rate would increase the 
purchased power component of the ENEC retail rates that Mon Power and PE charge 
their customers. 

3. Net present value (NPV) levelized cost approach is used to determine the 
potential rate impacts of long-term assets and long-term contracts. Monongahela Power 
Co. and The Potomac Edison Co., Case No. 17-0296-E-P, Commission Order, January 
26, 2018 at p. 30-33; Monongahela Power Co. and The Potomac Edison Co., Case No. 
12-1571-E-PC, Commission Order, October 7,2013 at p. 26-28; Appalachian Power Co., 
Case No. 12-1655-E-PC, Commission Order, December 13,2013 at p. 18-20. 

4. A levelized cost calculation is a number generated from the discounted 
present value of expected per unit payments over the term of an agreement. 

5. The 1987 Order determined a combined capacity and energy avoided cost
based rate of 4.53¢ per kWh. 1987 Order at Finding of Fact No.2 and Conclusion of 
Law No. 1. The 4.53¢ per kWh rate was comprised of an avoided capacity cost-based 
rate (capacity rate) of 2.63¢ per kWh and a Tracked 1.9¢ per kWh Energy Rate. rd. at 
8-9. 

6. The 1987 Order established a Tracking Account limited to a $5 million 
balance with interest to accumulate at the prime rate. rd. at 9, Conclusion of Law No.2. 

7. The Tracking Account accumulated the amounts by which the Tracked 1.9¢ 
per kWh Energy Rate exceeded actual avoided energy costs. Once Man Power's actual 
energy cost exceeded 1.9¢ per kWh, in lieu of paying AmBit actual avoided energy cost 
rates the EEP A provided that Man Power energy cost payments to AmBit would be 
limited to 1.9¢ per kWh, until the Tracking Account balance was extinguished. Staff Ex. 
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1 (1987 case) (AmBit Cross Ex. 4 in the current proceeding) at 15; 1988 EEPA at 5-6, 
attached Exhibit B. 

8. The avoided energy cost rates in the 1988 EEPA were based on projections 
of energy rates over the term of the proposed contract. Testimony of Albert Kave, 
Company Ex. 1 (1987) at p. 3 and Testimony of Paul Stewart, Staff Ex. 1 (1987) (AmBit 
Cross Ex.. 4 in the current proceeding) at p. 15. 

9. Projected energy rates were part of the negotiations between AmBit, Mon 
Power and Staff that led to the StipUlation Agreement filed at the evidentiary hearing held 
on November 9, 1987. November 9, 1987 hearing transcript, Joint Ex. 1; See also 
Complaint filed October 13, 1987; Answer filed October 26, 1987. 

10. In the 1987 case, Staff witness Stewart testified that even though the actual 
energy rate in 1987 was only 1.6¢ per kWh, energy rates would likely equal or exceed the 
1.9¢ per kWh energy rate required by AmBit as soon as 1992 if they increased by a 
"moderate" inflation rate of 3.5 percent per year. Staff Ex. 1 (1987 case); AmBit Cross 
Ex. 4 ( current case) at 15. 

11. Mr. S,tewart used projected energy rates to support his proposal to limit the 
Tracking Account to a balance of $5 million. AmBit Cross Ex. 4 at p. 15-16. 

12. In 1987, Mon Power's avoided energy costs were below the requested 1.9¢ 
per kWh energy rate: 1987 Order at 4,8-9; Company Ex.1 (1987) at 3; Staff Ex. 1 (1987)' 
(AmBit Cross Ex. 4 in the current proceeding) at 15. Man Power projected that the 
energy rate for 1991, the year the Grant Town facility was expected to begin operations, 
would be 1.7¢ per kWh. Company Ex.l, at 3. 

13. The 1987 Order stated that the Staff projection that a 1.9¢ per kWh rate 
should be reasonably close to an actual avoided energy rate in the early years of the 
EEPA was sound, and that the provisions related to the Tracking Account capped at 
$5 million was reasonable. 1987 Order at p. 9. 

14. The 1987 Order stated that a provision should be made guaranteeing 
gradual repayment of the Tracking Account in the "unlikely event" that the actual Mon 
Power avoided energy rate remained below 1.9¢ per kWh for an extended period of time. 
1987 Order at p. 9. 

15. In 1988, the approved avoided capacity rate was increased to $27.25 per 
MWh and the avoided energy rate was set at the Tracked 1.9¢ per kWh Energy Rate. 
1988 EEPA. 

16. The Grant Town project began operating in May 1993. 
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17. The 1995 Petition Exhibit A is a graph demonstrating the gap between 
various energy rate projections that Mon Power had provided to AmBit. 1995 Petition 
Exhibit A. 

18. The 1995 Petition Exhibit A shows Mon PO\:ver energy rate forecasts at 
different intervals between October 1988 and August 1995. The dates of those six 
forecasts are: (i) October 1988, (ii) April 1991, (iii) December 1992, (iv) February 1994, 
(v) December 1994, and (vi) August 1995. 

19. There ,vas a continual decline in the future energy rate projections made by 
Mon Power from 1988 through 1995 from the projections in 1987 when the Commission 
adjudicated the avoided cost rate dispute. 1995 Petition Exhibit A 

20. Actual energy rates were in the 1.4¢ per kWh range when AmBit filed the 
1995 Petition Exhibit A, and Mon Power did not forecast energy rates to reach 1.9¢ per 
kWh until 2003. 1995 Petition Exhibit A. 

21. The 1995 Petition and the Commission order issued March, 27, 1996 did 
not focus on the language in the 1987 Order indicating the Commission's intention to 
adjust the Tracking Account balance and repayment terms. The Commission Order did 
not address the specific relief requested by AmBit to extend the Tracked 1.9¢ Energy 
Rate and make adjustments to the Tracking Account cap and repayment terms. 
Commission Order March 29, 1996. 

22. The Commission dismissed the 1995 Petition on jurisdictional grounds. 
Case No. 87-669-E-C, Commission Order, March 29, 1996 at 4-6, Conclusion of Law 
No.2. 

23. Mr. Niemann calculated an all-in levelized avoided cost rate based on 
forecasts of energy rates at the time of the 1987 Order of $53.22 per MWh over the 
original term of the EEPA ending in 2027 and $53.82 per MWh over the extended term 
of the EEPA ending in 2035. AmBit Ex. KN-D at 12, Ex. KN-4, Page 1 of l. 

24. In alTiving at his determination of a $53.82 per MWh all-in levelized 
avoided cost rate, Mr. Niemann provided a forecast of energy rates based on the initial 
energy rate of 1.9¢ per kWh for 1993 inflated by 3.5 percent annually through the 
extended term of the EEP A ending in 2035. Id. 

25. A $40 per MWh capacity rate combined with, (i) actual avoided energy 
rates received by AmBit through 2016, and (ii) projected energy rates through both the 
original and revised term of the EEP A using a more current inflation factor of 1.5 percent 
would result in an all-in levelized cost of $51.58 per MWh through the original EEPA 
term ending in 2027 and $52.44 per MWh for the extended EEPA term ending in 2035. 
rd. 
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26. The impacts to Mon Power/PE customers and to AmBit of changes in 
energy rate forecasts and proposed amendments to the EEP A are shown on Appendix A 
to this Order. 

27. Appendix A to this Order consists of several schedules of infonnation 
developed from the record of this case and prior petitions filed by AmBit. 1995 Petition 
Exhibit A; AmBit Ex. KN-D, attached Ex. KN-4. 

28. AmBit received $18.3 78 million less revenue than if the 1.9¢ per kWh 
energy rate had remained in effect until the actual avoided energy rate rose to that level. 
Appendix A, Page 1 of 4. 

29. Appendix A, Page 2 of 4, Column 2 applies a mathematical trend of the 
Mon Power energy rate forecast as of October 1988 for the period from 1993 to 2005 and 
extends the forecast through 2035. 

30. Mr. Niemann's calculation of the all-in levelized cost rate and AmBit's 
requested $40 per MWh capacity rate projected over the term of the EEP A, would result 
in AmBit receiving combined avoided energy and capacity rates that produce an all-in 
levelized cost rate in excess of the levelized avoided cost ceiling of $52.74. AmBit Ex. 
KN-D, Ex. KN-4. 

31. Using (i) the proposed $40 per MWh capacity rate beginning in October 
2017, (ii) the Commission"s determination oeactual energy rates paid to AmBit through 
2016, (iii) a projection of the energy rates through 2035 based on the mathematical trend 
line of the actual energy payments, and (iv) a repayment of the Tracking Account through 
an EEP A rate reduction of $4 per MWh beginning in 2030 results in an all-in levelized 
cost rate of $53.35 per MWh for the contract tenn ending in 2035. Appendix A at 3 of 4. 

32. A fixed capacity rate $34.25 per MWh results in an all in-Ievelized rate at 
the all-in levelized avoided cost rate ceiling of$52.74 per MWH. Appendix A at 4 of 4. 

v. CONCLUSIONS OF LAW 

1. The Grant Town project is a qualifying cogeneration facility (QF) as 
defined in the Public Utilities Regulatory Policy Act of 1978, 16 U.S.C. §824a-3(e) and 
§§2601 et seq. (PURPA). 

2. Purchased power rates between QFs and public utilities are subject to 
spheres of authority conferred on FERC and state commissions. 16 U.S.c. §824a-1 et 
~. and §§2601 et ~.; 16 U.S.c. §824a-3(f); 18 C.F.R. § 292.602. 

3. QFs and public utilities may negotiate agreements for purchased power at a 
rate other than avoided cost without violating PURP A or otherwise affecting the validity 
of their contract. 18 C.F.R. § 292.301(b). 
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4. PURP A permits a QF and a utility to agree to amend a purchased power 
contract. li, New York State Elec. & Gas Corp., 72 FERC ,,61,067, at 61,341 (1995); 
Agrilectric Power Partners Ltd. v. Entergy Gulf States, Inc., 207 F.3d 301, 303-04 (5 th 

Cir. 2000). See Commission Orders of November 10, 1988 and April 13, 2006. 

5. PURPA prohibits state authorities from imposing a change to the power 
purchase agreements between a QF and an electric utility in areas of "utility-type" 
regulation - such as rates - from which QFs are immune. See Freehold Cogen. v. Board 
of Reg. Comm'rs ofNJ., 44 F.3d 1178, 1194 (3 rd Cir. 1995). 

6. The Commission has jurisdiction to consider the EEPA amendments 
proposed in the Joint Petition for purposes of determining Mon Power's entitlement to 
pass-through the amended rates to its retail customers. W.Va. Code §§24-1-1(a)(4), 24
2-3, 24-2-4a; Monongahela Power Company, The Potomac Edison Company, and 
Clairton Generation Company, Case No. 92-0158-E-C, Commission Order of March 13, 
1992 at 4-5; See also Agrilectric, 207 F.3d at 303-04; Hopewell Cogen. Ltd. P'ship v. 
State Corp. Comm'n, 453 S.E.2d 277, 281 (Va. 1995). 

7. FERC regulations require that the wholesale rate set by the Commission is 
"just and reasonable to the electric consumer of the electric utility and in the public 
interest" and that it not discriminate against QFs. 18 C.F.R. §292.304(a)(l). The 
standard is deemed satisfied if the rate is equal to the public utility's "avoided cost" 
(PURPA Avoided Cost Standard) Id., §292.304(b)(2). 

8. The 1987 Commission recognized that future modifications to the Tracking 
Account limit and repayment terms could be necessary in the event actual avoided energy 
cost did not rise to the 1.9¢ per kWh level within the timeframe asserted by Staff witness 
Stewart. November 13,1987 Orderatp. 9. 

9. Adjustment to the level of and repayment schedule of the Tracking 
Account, if necessary, does not violate the PURPA Avoided Cost Standard as long as the 
resulting levelized avoided cost over the life of the contract does not exceed the levelized 
avoided cost at the time the contract was approved. 

10. The AmBit request for treatment of the Tracking Account in the 1995 
Petition was consistent with the 1987 Order language that contemplated modifying the 
length of time the 1.9¢ per kWh would continue and a corresponding impact on the level 
of the Tracking Account, if necessary. 

11. The Commission dismissal of the 1995 Petition on jurisdictional grounds 
does not foreclose the Commission from considering the levelized avoided cost argument 
that AmBit presents in this proceeding. 

12. The energy rate forecasts shown on the 1995 Petition Exhibit A supports 
the argument that the capacity rate should be increased in this case to allow AmBit to 
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recover an all-in levelized avoided costs over the term of the EEPA that does not exceed 
the levelized cost rate ceiling. 

13. The Commission should apply the appropriate actual and forecasted energy 
rate information, and capacity rates requested in this case, to determine a pass-through 
fixed capacity cost level that could result in an all-in levelized cost rate calculation that is 
at or below the projected levelized avoided cost rate at the time of the 1987 and 1988 
Commission Orders. 

14. Application of a 3.5 percent inflation factor to the 1.9¢ per kWh initial 
energy rate authorized at the time of the 1987 and 1988 Orders is not appropriate because 
Mr. Stewart's 1982 reference to a 3.5 percent inflation rate was strictly associated with 
justifying the Tracking Account provision, including the $5 million cap and \vas never 
intended to represent forecasted energy rates for the term of the EEPA. Staff Ex. 1 
(1987) (AmBit Cross Ex. 4 in the current proceeding) at 15; Staff Ex. TRE-D at 17. 

15. Mr. Niemann's calculations of an all-in levelized avoided cost rate of 
$51.58 per MWh for the original contract term ending in 2027 and $52.44 per MWh for 
the tenn ending in 2035 are incorrect because his calculations are based on an inflation 
rate of 1.5 percent and because his process and assumptions do not accurately reflect the 
relationship between the all-in levelized avoided cost rate determined from the proposed 
changes to the EEP A in this case and the all-in levelized avoided cost rate determined 
from energy rate projections present at the time the Commission approved the original 
EEPA. AmBit Ex. KN-D, Ex. KN'-4. _. 

16. Pass-through of a fixed capacity rate to $40 per MWh would result in an 
all-in levelized avoided cost rate above the all-in levelized avoided cost rate present at the 
time the Commission issued its 1987 Order and would result in Mon PowerlPE rates that 
are not just and reasonable pursuant to the regulations promulgated pursuant to PURP A 
by the FERC and this Commission. 18 C.F,R. § 292.304; Electric Rule 12.6. 

17. It is reasonable to detennine the all-in levelized avoided cost rate at the 
time the original EEPA was approved by using the October 1988 energy rate forecast 
contained in 1995 Petition Exhibit A because the 1988 energy rate forecast was produced 
at the time the original 1988 EEPA was approved by the Commission. 

18. Modifications to the Tracking Account at a future date by either the 
extension of the 1.9¢ per kWh energy rate, the level of the Tracking Account cap, or the 
payback period, as contemplated by the Commission in the 1987 Order would be 
consistent with the PURP A Avoided Cost Standard as long as the NPV of the revenue, or 
levelized all-in total EEP A rate, paid by the utility to the QF over the tenn of the EEP A 
did not change. 

19. Modification to the EEPA avoided cost rates that results in an all-in 
levelized avoided cost rate in excess of the all-in avoided cost rate ceiling established 
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when the EEP A became effective would not meet the PURP A Avoided Cost Rate 
Standard., 18 C.F.R. § 292.304(a)(2); Electric Rules 12.6(a), (b)(2). 

20. Determination of whether proposed rates fall above, at, or below the 
avoided cost rate ceiling does not depend on current alternatives or current market 
conditions. The determination turns solely on the levelized costs as previously evaluated 
by the Commission and that were embedded in projected cost data available to the 
Commission at the time it issued in 1987 and 1988 Orders. 

21. The levelized avoided cost rate ceiling rests at $52.74 per MWh as shown 
on attached Appendix A, Page 2 of 4. 

22. Purchased power rates negotiated and agreed to between Mon Power and 
AmBit that fall at or below the levelized avoided cost rate ceiling are just and reasonable 
under PURPA regardless of whether the rates would be considered just and reasonable 
outside of the PURP A avoided cost rate setting principles. 18 C.P.R. § 292.304(a)(2); 
Electric Rules 12.6(a), (b)(2). 

23. A specified repayment schedule for the Tracking Account is not required if 
the fixed capacity rate pass-through allowed by the Commission in this proceeding results 
in payments to AmBit over the life of the EEP A that do not exceed the avoided cost rate 
ceiling. 

24. Mon Power and AmBit may agree to discontinue the Tracking Account 
obligations provided they also agree to an appropriate adjustment to the fixed capacity 
rate as calculated in this Order. 

25. The $34.25 per MWh capacity rate pass-through approved in this Order 
should, if Mon Power and AmBit enter into a revised EEPA, result in payments to AmBit 
through 2035 and rates for the Mon PowerlPE retail customers that are just and 
reasonable because they are consistent with the PURP A Avoided Cost Standard and 
equal to the Commission recognized all-in levelized avoided cost rate ceiling of $52.74 
per MWh for the Grant Town project. 

26. It will be reasonable to include the uninterrupted current EEP A fixed 
capacity rate of $34.25 per MWh in future Mon PowerlPE ENEC rates. 

27. Because the Commission has addressed and resolved the Joint Petition 
pursuant to PURP A, it is unnecessary to address the second, alternative rationale offered 
by AmBit and Mon PO'wer in support of their request for relief. 

28. The Staff motion to dismiss should be denied because the Commission has 
determined that the capacity rate pass-through and other relief approved in this Order is 
just and reasonable under PURP A and does not violate PURP A prohibition against 
utility-type regulation of a QF. 
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29. The Staff Motion filed on December 15,2017, should be denied because it 
raised arguments outside the scope of this proceeding. 

VI. ORDER 

IT IS THEREFORE ORDERED that as conditioned in this Order, the Commission 
approves the pass-through to Monongahela Power Company and The Potomac Edison 
Company retail customers of a $34.25 per MWh uninterrupted fixed capacity rate paid to 
American Bituminous Power Partners, L.P. in the future ENEC rate adjustment tiled by 
Mon Pmver and PE through year 2035. 

IT IS FURTHER ORDERED that the Joint Petition filed by American Bituminous 
Power Partners, L.P. and Monongahela Power Company requesting approval to pass
through to retail customers a capacity rate of $40 per MWh is denied. 

IT IS FURTHER ORDERED that the fixed capacity rate pass-through approved in 
this Order is conditioned on Mon Power and Ambit executing and filing a revised EEP A 
consistent with this Order. 

IT IS FURTHER ORDERED that within twenty days of the date of this Order, 
Monongahela Power Company shall file (i) a modified EEPA executed by American 
Bituminous Power Partners, L.P. and Monongahela Power Company consistent with this 
Order, or (ii) a statement that the parties will not enter into a modified EEP A consistent 
with this Order. If AmBit and Mon Power agree that the Maintenance Reserve should be 
capped at $8 million, the revised EEPA should include a provision to that effect. 

IT IS FURTHER ORDERED that in the event Mon Power and AmBit do not 
agree to enter into a modified EEP A consistent with this Order, the current EEP A shall 
remain in effect. 

IT IS FURTHER ORDERED that the pre-filed testimonies of AmBit witnesses 
Lonnie E. Davis and Marc E. Hirschfield are admitted into the evidentiary record. 
Mr. Davis' pre-filed direct testimony is marked and admitted as AmBit Ex. LED-D, and 
Mr. Hirschfield's pre-filed direct testimony is marked and admitted as AmBit Ex. 
MEH-D. 

IT IS FURTHER ORDERED that the Staff renewed motion to dismiss is denied. 

IT IS FURTHER ORDERED that the Staff Motion to Compel the Filing of 
Supplement Exhibits, Request for Opportunity for Intervenors and Staff Response, and 
Request for Further Hearing, is denied. 

IT IS FURTHER ORDERED that on entry of-this Order, this case is closed and 
the filing to be received within twenty days shall be docketed as closed entry filing. 
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IT IS FURTHER ORDERED that the Executive Secretary of the Commission 
serve a copy of this Order by electronic service on all parties of record who have filed an 
e-service agreement, by United States First Class Mail on all parties of record who have 
not filed an e-service agreement, and on Staff by hand delivery. 

Chairman Michael A. Albert is recused. 

A True Copy, Teste, 
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Ingrid Ferrell, Executive Secretary 
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