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SUMMARY OF ARGUMENT 

Petitioner's arguments hinge on the question of whether bequests to him in the 

Will were "specific devises" that prevented a sale of the property by the executors. As 

the trial court found, the testator did not intend to grant specific devises of real estate and 

instead intended to authorize the executors to sell real property as necessary. Thus, none 

of Petitioner's arguments can be sustained. 

STATEMENT REGARDING ORAL ARGUMENT 

Respondents believe oral argument would be helpful in illuminating the issues and 

parties' arguments to the Court. 
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ARGUMENT 


Petitioner makes three (3) arguments as to why their appeal should be sustained. 

First, Petitioner argues that as a One-Third Owner of the real estate in question, he is 

entitled to a partition of the real estate, and that a sale violates Due Process. Second, 

Petitioner argues that W.Va. Code 44-8-1 bars the trial court from allowing the sale of 

any of the real property. Finally, Petitioner suggests his appeal can be treated as an 

application for writ ofprohibition. This Court should reject all three arguments. 

I. PETITIONER'S OWNERSHIP HAD NOT VESTED 

Petitioner argues Due Process was violated by the Circuit Court authorizing the 

sale ofproperty of which he was One-Third Owner. However, the right of ownership has 

not yet vested in Petitioner. 

As Petitioner recognizes, this Court has previously held that "devises are to be 

construed as vesting at the testator's death, unless the intention to postpone the vesting is 

clearly indicated in the will." Patton v. Corley, 107 W.Va. 318,148 S.E. 120, 121 

(1929)(emphasis added). However, this Will evinces an intent to delay vesting. 

The relevant language in the will is: 

"SEVENTH: I give, will, devise and bequeath my property 
as follows: ...B. My home, the commercial complex I which Press 
Little Market and Press Snack Bar operates, Press Auto 
Market and an eight car garage shall be divided between my 
three children .. . .In the event that any or all ofthis property 
shall be sold, then before the proceeds are divided between my 
three children, the sum ofTwenty-Five Thousand [sic] ($25,000.00) 
shall be given to my daughter Judith E. Wolfe." 
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App. at 11 (emphasis added). 

The Will specifically contemplates that the beneficiaries may receive, not title to 

the property, but the proceeds thereof if the Executors sell the real estate. "The general 

intent of a testator, clearly and definitely expressed in his will, prevails over particular or 

special intent expressed in part ofit..." Hope Natural Gas Co. v. Shriver, 75 W.Va. 401, 

Syll. Point 2 (1914). Therefore, the Will explicitly indicates that the heirs may not vest 

any title in the property, or a sale by the executor would be impossible. As such, no Due 

Process right attaches to the bequest. 

II. 	 SEC. 44-8-1 DOES NOT PROHIBIT A SALE IN THIS ESTATE 

"When any will ... executed gives to the executor named therein 
The power to sell the testator's real estate, which has not been 
Theretofore specifically devised therein, the executor may sell 
Any such real estate unless otherwise provided in said will." 

W.Va. Code sec. 44-8-1. 

Petitioner argues that, because real estate was devised to the heirs, it is a "specific 

devise" that cannot be sold. However, the trial court found that the language in the will 

Petitioner relies on was not a specific devise. 

A specific devise is "a gift of 'a designated article or specific part of the testator's 

estate which is identified and distinguishable from other things of the same kind, which 

may be satisfied by delivery of the specific thing ... " 57 Am.Jur. Wills, secs. 1401-1402. 

The Will does not, on its face, automatically confer all of the real estate to the 

beneficiaries. The Will, by its terms, provides for the sale of a portion of the real 
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property (the commercial land). App. at 11. The Testator provided for the possibility of 

sale, and ensured that the devise could be satisfied either in kind, or by division ofthe 

proceeds. This is not a devise of a "specific thing." 

The trial court recognized this difference in its factual findings: 

"while there are some specific bequests, it appears there's enough 
language here that implies and Mrs. Presnell anticipated the 
possibility of wanting to sell or allowing the executors the right to 
sell all or part of this real estate." 

App. at 124 (emphasis added). 

While Petitioner argues this meant the trial court found the land was a "specific 

bequest," a careful reading of the trial court's language makes clear that while there were 

some specific bequests in the Will (e.g., the merchandise of Press Little Market), the land 

was not one of them. As such, the grant is not a "specific devise" and therefore sec. 44

8-1 does not apply. I 

III. 	 THIS APPEAL SHOULD NOT BE CONSIDERED AS AN APPLICATION 
FOR WRIT OF PROHIBITION 

The Respondents have previously argued that the instant appeal does not fall 

within the collateral order doctrine, and should be dismissed; those arguments are 

incorporated herein and repeated 

I Petitioner also argues that the trial court relied on certain contracts in reaching its decision. See Pet. Briefat 13. 
However, a review of the trial court's finding makes clear that it relied on the language of the Will in finding there 
were no specific devises. The trial court's comments regarding pending contracts of sale was merely in recognition 
that they existed, not that they were controlling. The trial court based its ruling on the finding that "Mrs. Presnell 
appeared to very clearly give the executors the right to sell real or personal property ... " App. at 123-124 (emphasis 
added). 
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Petitioner makes an alternative argument that his appeal should be construed as an 

application for a Writ of Prohibition against the trial court, if the Court finds that it does 

not meet the requirements of the collateral order doctrine. This Court should not 

entertain his request, however. 

Where a writ ofprohibition is sought on allegations of error, the issuance of the 

writ is discretionary. Woodall v. Laurita, 156 W.Va. 707, 712, 195 S.E.2d 717, 720 

(1973). The acts of the trial court to be prohibited must be an "abuse ofpower" so 

"flagrant" as to render an appeal useless. Id. at 707, 717. "The piecemeal challenge of 

discretionary rulings through writs of prohibition does not facilitate the orderly 

administration ofjustice." Id. at 713, 721. 

This Court should reserve its review of alleged error for cases that have a full 

record developed, with an evidentiary hearing and pleadings. Petitioner here has failed to 

layout sufficient "flagrant" "abuses ofpower" to justify the extraordinary remedy of a 

discretionary writ of prohibition, and his request should be denied. 

CONCLUSION 

Petitioner's arguments in large part rest on the perception that the trial court found 

a specific devise existed. However, the trial court found that a specific devise of real 

property did not exist, and so rejected Petitioner's position. Petitioner has failed to 

demonstrate that this factual finding was clearly erroneous. 
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This Court should likewise dismiss or deny Petitioner's appeal, affirm the rulings 

of the trial court, and remand this matter to trial court for further proceedings pursuant to 

the same. 
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