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STATEMENT REGARDING ORAL ARGUMENT 

The Petitioner does not request oral argument. Pursuant to Rule 18(a) of the West 

Virginia Revised Rules ojAppellate Procedure (2010), the Petitioner submits that oral argument 

is unnecessary, as the dispositive issues have been authoritatively decided, and the decisional 

process would not be significantly aided by oral argument. Additionally, the Respondents, Eston 

Presnell, III and Larry Wolfe ("Respondents"), cite no basis for oral argument, other than they 

"believe oral argument would be helpful in illuminating the issues and parties' arguments to the 

Court." (Brief of Respondents Eston Presnell, III, and Larry Wolfe, p. 3 ("Respondents' 

Brief')). The Respondents' Brief does not "contain a statement as to whether oral argument is 

necessary pursuant to the criteria in Rule 18(a)," nor does it "indicate whether the case should be 

set for a Rule 19 argument or a Rule 20 argument," as required by Rules 10(c)(6) and (d) of the 

West Virginia Revised Rules ojAppellate Procedure. The remaining respondents failed to file 

briefs or summary responses, but rather filed statements of "concurrence" with the Respondents' 

Brief, thereby waiving oral argument, pursuant to Pursuant to Rule 10(j) of the West Virginia 

Revised Rules ojAppellate Procedure. Accordingly, the Petitioner requests that this Honorable 

Court decide the case on the merits without oral argument. 

ARGUMENT 

I. 	 THE PETITIONER'S INTEREST IN THE FAMILY FARM VESTED 
UPON HIS MOTHER'S PASSING. 

"All devises are to be construed as vesting at the testator's death, unless the intention to 

postpone the vesting is clearly indicated in the will." Patton v. Corley, 107 W. Va. 318,148 S.E. 

120, 121 (1929) (emphasis added). The relevant portion of the will at issue ("Will") states: 
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"SEVENTH: I give, will, devise and bequeath my property as follows: . .. C. The family farm 

located on Middle Ridge in Mineral County, West Virginia consisting of approximately 306 

acres shall be given to my three children to share equally outright and in fee simple." (A.R. 11). 

There is no clear indication from this language, or any language in the Will, that the testator 

intended to postpone the vesting of the "family farm." The Respondent cites the prior provision 

referring to the home and commercial complex, which does specify that this property in 

paragraph "B" of the Will could be sold. However, this is not the family farm, and there is no 

clear intent to equate the two-the former being a small commercial and improved parcel or 

parcels and the latter being hundreds of unimproved acres of land. 

It is quite reasonable for the testator to anticipate that the home, commercial store, and 

garages would not be amenable to division in kind, as opposed to more than three hundred acres 

of farmland. Furthermore, the Respondent's argument that the general intent prevails over the 

specific intent begs the question that the general intent of the testator was to sell all of the real 

property, and thus confuses a general provision with the concept of general intent. (See 

Respondents' Brief, p. 5). 

Finally, the Respondent's argument that if the property had vested "a sale of the executor 

would be impossible" is incorrect. Id All that would be necessary to sell any parcel would be 

for all beneficiaries to sign the deed of conveyance. The Respondents themselves recognized 

this fact, as they included signature lines for all beneficiaries on the Real Estate Purchase 

Agreements, which the Petitioner did not sign. (A.R. 51 and 63). Therefore, the Petitioner's 

interest in the family farm vested at the testator's death. 
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II. 	 THE CIRCUIT COURT FOUND THE FAMILY FARM TO BE A 
SPECIFIC DEVISE. 

As stated in the Petitioner's Brief, incorporated herein by reference, the Circuit Court 

found the family farm to be a specific devise: "[s ]0, I'm going to find, even though there are 

some specific bequests [sic], it appears there's enough language here that implies and [the 

decedent] anticipated the possibility of wanting to sell or allowing the executors the right to sell 

all or part of this real property." (A.R. 124, lines 17-23). It is clear from the transcript from the 

June 5, 2017 hearing that the Circuit Court was referring to a devise when it used the term 

"bequest," because the Circuit Court (as well as other counsel (A.R. 112, lines 8-9) continued to 

use the term "bequest" when referring to the devise of the family farm at issue: 

So, when you take that then and look at paragraph 7 which does go through some 
specific bequests ... [including Paragraph] C that deals with what we're really 
looking at today which is the family farm the three hundred and sic approximate 
acres uses the same language to share equally, outright and fee simple amongst 
the three children. 

(A.R. 122, lines 15-17; 123, lines 9-14). It is clear from the transcript that the Circuit Court 

referred to all specific testamentary gifts (of the gifts listed in "Seventh" only paragraph "D" is a 

residuary gift) as "bequests": "when you look at paragraph 7 which does go through some 0••• 

specific bequests, the first one I already mentioned dealt with the merchandise from the business, 

tlte second one dealt witlt tlte commercial complex itself . ..." (A.R. 122, lines 15-20). 

Notwithstanding this, the Respondents' Brief incorrectly states that "the trial court found that the 

language in the will Petitioner relies on was not a specific devise" because "a careful reading of 

the [transcript] makes it clear that while there were some specific bequests in the Will ... the 

land was not one of them." Respondents' Brief, p. 5-6. This is clearly contradicted by the 

Circuit Court's finding that the commercial complex (a convenience store and snack bar) itself 

was a specific bequest. Therefore, the Respondents' argument that "sec. 44-8-1 does not apply" 
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fails. ld. at 6. 

III. 	 THE CIRCUIT COURT REFUSED TO DISTURB NONEXISTENT 
"CONTRACTS." 

As set forth in Petitioner's Brief, the Circuit Court made numerous references to 

"contracts" which were actually expired offers that were never accepted by the Petitioner, who 

was a necessary signatory thereto. The court below made multiple references to those offers to 

justify allowing the sales at issue in the instant appeal to proceed, while staying further sales 

(initially, but this was not reflected in the Order from this hearing-see A.R.l43): "anything 

outside of that what I would say is hold off on any further until we can see whether some kind of 

in kind arrangement will work that will satisfy the parties and if not at that point we'll go back to 

the drawing board with just allowing piece meal selling of the property if we have to." (A.R. 

134, lines 11-16). Therefore, the fact that the Circuit Court believed it would be breaking 

pending contracts to rule in favor of the Petitioner (Plaintiff below) was clearly a factor in the 

Circuit Court's decision to allow the Respondents to sell portions of the family farm. 

IV. 	 THE PETITIONER MEETS THE CRITERIA FOR A WRIT OF 
PROHIBITION. 

In the alternative to this Honorable Court considering this appeal under the collateral 

order doctrine, the Petitioner seeks a writ of prohibition to prevent the execution of the Circuit 

Court order. As argued in the Petitioner's Brief, the appeal satisfies the factors set forth in Syl. 

Pt. 4, State ex reI. Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 12 (1996). It is the Petitioner's 

position that the Circuit Court did find the family farm to be a specific devise (see Section II, 

supra), thus the Circuit Court lacked discretion in permitting the sale of the family farm without 
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first complying with the requisites of W Va. Code § 37-4-3, in violation of the Petitioner's 

statutory and procedural rights. However, if the Circuit Court found that the family farm was not 

a specific devise, as argued by the Respondents, then it interpreted the Will against the plain 

language without hearing any evidence on the testator's intent, which would also warrant the 

issuance of such a writ. 

CONCLUSION 

For the reasons set forth in the Petitioner's Brief and In this reply, the Petitioner 

respectfully requests that this Honorable Court reverse and remand the Circuit Court's order, or 

in the alternative, issue a writ of prohibition precluding the sales until a commissioner is 

appointed to determine whether the family farm is amenable to division in kind. 

Respectfully submitted, 

JONATHAN E. PRESNELL, SR., 
PETITIONER, BY COUNSEL. 

NELSON M. MICHAEL, L.C. 

~~11093 
Nelson M. Michael - WVSB # 2545 
126 East Street 
P.O. Box 59 
Keyser, West Virginia 26726 
(304) 788-6503 
COUNSEL FOR PETITIONER 
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