
IN THE SUPREME COURT OF APPEALS OF WEST VIRGI~1A 

BEN GOLDSTEIN 
and ~ra-n~"'EC-;~;-2"'2D"-!!!'~!!!!'I~-v-
DIANE GOLDSTEIN, 
husband and wife, 

Plaintiffs Below/Petitioners, 

v. 

PEACEMAKER PROPERTIES, LLC, 

a West Virginia Limited Liability Company, 

and 

PEACEMAKER NATIONAL TRAINING 

CENTER, LLC, 

a West Virginia Limited Liability Company, 


Defendants Below/Respondents. 

CASE NO. 17-0796 

(Berkeley Co. Civil Action No. 15-C-520) 


PETITIONERS' BRIEF 

Appeal Arising from Orders Entered on 

August 9, 2017 and August 11,2017 

in Civil Action No. 15-C-520 in the 


Circuit Court ofBerkeley County, West Virginia 


Joseph L. Caltrider 
WVSB#6870 
BOWLES RICE LLP 

Post Office Drawer 1419 
Martinsburg, West Virginia 25402-1419 
(304) 264-4214 
jcaltrider@bowlesrice.com 
Counselfor the Petitioners 

mailto:jcaltrider@bowlesrice.com


TABLE OF CONTENTS 


ASSIGNMENTS OF ERROR .........................................................................................................1 


STATEl\1ENT OF THE CASE ........................................................................................................ 1 


I. 	 STATEMENT OF FACTS ...................................................................................... 1 


II. 	 DISCOVERY DISPUTE .........................................................................................9 


III. REMAINING PROCEDURAL HISTORy ........................................................... 14 


SUMMARY OF ARGUMENT .....................................................................................................23 


STATEl\1ENT REGARDING ORAL ARGUMENT AND DECISION ......................................27 


ARGUMENT .................................................................................................................................28 


I. 	 STANDARD OF REVIEW ...................................................................................28 


II. 	 THE CIRCUIT COUR T ERRED BY GRANTING 

PEACEMAKER SUMMARY JUDGl\1ENT BECAUSE THE 

WEST VIRGINIA LEGISLATURE DID NOT INTEND WEST 

VIRGINIA CODE § 61-2-23, AS AMENDED, TO ELIMINATE 

ALL OF A WEST VIRGINIA PROPERTY OWNER'S 

PROTECTIONS AND REl\1EDIES AGAINST AN 

IRRESPONSIBLE SHOOTING RANGE OPERATOR. ......................................29 


A. 	 The Circuit Court Erroneously Determined That West 

Virginia Code § 61-2-23, as Amended, "Retroactively 

Prohibits Nuisance Actions Against Shooting Ranges." ...........................29 


B. 	 The Circuit Court Erroneously Expanded West Virginia 

Code § 61-2-23, as Amended, to Eliminate All Protections 

for West Virginia Property Owners Against Irresponsible 

Shooting Range Operators .........................................................................30 


C. 	 The Circuit Court Erroneously Determined That West 

Virginia Code § 61-2-23, as Amended, "Allows Counties to 

Impose Whatever Noise Restrictions it Desires, but Protects 

Gun Ranges from Nuisance Actions If the Gun Ranges Are 

Operating in a Manner 'Consistent With' the Local Noise 

Ordinance Imposed." .................................................................................31 




III. 	 THE CIRCUIT COURT ERRED BY GRANTING 
PEACEMAKER SUMMARY JUDGMENT BECAUSE THE 
WEST VIRGINIA LEGISLATURE DID NOT INTEND WEST 
VIRGINIA CODE § 61-2-23, AS AMENDED, TO IMMUNIZE 
AN IRRESPONSIBLE SHOOTING RANGE OPERATOR FROM 
WEST VIRGINIA'S COMMON LAW OF NUISANCE WHEN 
THAT SHOOTING RANGE OPERA TOR IS EXEMPT FROM A 
COUNTY NOISE ORDINANCE .......................................................................... 33 

A. 	 Peacemaker Is Not "in Compliance With" the Berkeley 
County Noise Ordinance by Being Exempt From the 
Ordinance ................................................................................................... 33 

B. 	 At Least Two Courts Have Rejected Peacemaker's 
Argument That it Is "in Compliance With" the Berkeley 
County Noise Ordinance by Being Exempt from the 
Ordinance ................................................................................................... 35 

IV. 	 THE CIRCUIT COURT ERRED BY GRANTING 
PEACEMAKER SUMMARY JUDGMENT BECAUSE 
WHETHER PEACEMAKER IS "IN COMPLIANCE WITH" 
THE BERKELEY COUNTY NOISE ORDINANCE 
STANDARDS IS A QUESTION OF FACT TO BE 
DETERMINED AT TRIAL .................................................................................. 39 

V. 	 THE CIRCUIT COURT ERRED BY GRANTING 
PEACEMAKER SUMMARY JUDGMENT BECAUSE, IF 
WEST VIRGINIA CODE § 61-2-23, AS AMENDED, IS 
APPLIED RETROACTIVELY, THE PETITIONERS WILL BE 
UNCONSTITUTIONALLY DEPRIVED OF VESTED 
PROPERTY RIGHTS, DENIED ACCESS TO THE COURTS OF 
THIS STATE, AND DENIED A CERTAIN REMEDY ...................................... .40 

VI. 	 THE CIRCUIT COURT ERRED BY REVERSING ITS PRIOR 
SANCTIONS ORDER AND DENYING THE PETITIONERS' 
FEE PETITION AND MOTION FOR ADDITIONAL 
SANCTIONS BECAUSE RULE 37(a)(4)(A) MANDATES 
SANCTIONS AND THE CIRCUMSTANCES OF THIS CASE 
WARRANT SANCTIONS .................................................................................... 44 

A. 	 The Circuit Court Applied the Wrong Legal Standard to 
Deny Mr. and Mrs. Goldstein Attorney Fees and Costs as a 
Discovery Sanction Against Peacemaker ................................................. .45 

B. 	 The Circuit Court Failed to Identify Any "Substantial 
Justification" for Peacemaker's Discovery Misconduct. .......................... .45 

11 



C. 	 The Circuit Court Abused its Discretion, Made Clearly 
Erroneous Findings, and Overlooked Obvious Discovery 
Abuses to Deny Mr. and Mrs. Goldstein's Fee Petition and 
Motion for Additional Sanctions .............................................................. .46 

CONCLUSION .............................................................................................................................. 57 


111 



TABLE OF AUTHORITIES 


Appalachian Power Co. v. State Tax Dep't, 
195 W. Va. 573,466 S.E.2d 424 (1995) ........................................................................... 34 


Beto v. Stewart, 

213 W. Va. 355, 582 S.E.2d 802 (2003) ........................................................................... 29 


Brown ex reI. Brown v. Genesis Hea1thcare Corp., 

228 W. Va. 646, 724 S.E.2d 250 (2011) ........................................................................... 43 


Cox v. State, 

194 W. Va. 210, 460 S.E.2d 25 (1995) ....................................................................... 29,56 


Daily Gazette Co. v. W. Virginia Dey. Office, 
206 W. Va. 51,521 S.E.2d 543 (1999) ....................................................................... 28,29 

Gibbes Y. Zimmerman, 

290 U.S. 326, 54 S. Ct. 140, 78 L.Ed. 342 (1933) ............................................................ 41 


Gibson v. W. Virginia Dep't of Highways, 

185 W. Va. 214, 406 S.E.2d 440 (1991) ........................................................................... 41 


Gray v. Barnhart, 

144 Pa. Cmwlth. 474, 601 A. 2d 924 (1992) .................................................................... 35 


Gribben Y. Kirk, 

197 W. Va. 20,475 S.E.2d 20 (1996) ............................................................................... 42 


Hall v. Bd. ofEduc. ofCty. ofMingo, 

208 W. Va. 534, 541 S.E.2d 624 (2000) ........................................................................... 30 


Hendricks Y. Stalnaker, 

181 W. Va. 31, 380 S.E.2d 198 (1989) ............................................................................. 30 


Hughes v. Washington. 

389 U.S. 290, 88 S. Ct. 438, 19 L.Ed.2d 530 (1967) ........................................................ 43 


Kay v. McGuirewoods, LLP, 

No. 15-0606,2017 WL 5353917 ................................................................................ 28, 39 


Konidaris Y. PortnoffLaw Assocs., Ltd., 

598 Pa. 55,953 A.2d 1231 (2008) .................................................................................... 41 


Landgrafy. USI Film Products, 

511 U.S. 244, 114 S. Ct. 1483, 128 L.Ed.2d 229,253 (1994) .................................... 40,42 


IV 




Marmet Health Care Ctr., Inc. v. Brown, 

565 U.S. 530, 132 S. Ct. 1201, 182 L. Ed. 2d 42 (2012) .................................................. 43 


Martinez v. Asplundh Tree Expert Co., 

_ W. Va. _,803 S.E.2d 582 (2017) ........................................................................... 40 


Neal v. Marion, 

222 W. Va. 380, 664 S.E.2d 721 (2008) ........................................................................... 41 


Painter v. Peavy, 

192 W. Va. 189,451 S.E.2d 755 (1994) ........................................................................... 28 


Pioneer Boat Line v. Board ofCommissioners, 

258 U.S. 338,42 S.Ct. 325, 66 L.Ed. 647 (1922) ............................................................. 42 


State v. Kerns, 

183 W. Va. 130,394 S.E.2d 532 (1990) ........................................................................... 30 


Subcarrier Commc'ns, Inc. v. Nield, 

218 W. Va. 292, 624 S.E.2d 729 (2005) ........................................................................... 34 


Van Emmerik v. Janklow, 

454 U.S. 1131, 102 S.Ct. 986, 71 L.Ed.2d 285 (1982) ..................................................... 42 


Waters Landing Limited Partnership v. Montgomery County, 

337 Md. 15,650 A.2d 712 (Ct. App.1994) ....................................................................... 42 


Yates v. Kemp, 

979 N.E.2d 678 (Ind. Ct. App. 2012) .......................................................................... 36,37 


Statutes 


35 P.S. § 4501 ............................................................................................................................... 35 


35 P.S. § 4502 ............................................................................................................................... 36 


Indiana Code § 14-22-31.5-6 (1996) ............................................................................................ 37 


West Virginia Code § 61-6-23 ............................................................................................... passim 


West Virginia Code § 61-6-23(e)(1) ............................................................................................. 30 


West Virginia Code § 61-6-23(f) .................................................................................................. 40 


West Virginia Code § 8A-1-1 ....................................................................................................... 31 


v 




Other Authorities 

16A Am. Jur.2d Constitutional Law §§ 667-681 (1979) ............................................................. 43 


The Right to a Remedy, 65 Temp. L .Rev. 1197, 1206 (1992) ..................................................... 41 


Rules 


W. Va. R. Civ. P. 37(a)(4)(A) ........................................................................................... 27, 45, 46 


W. Va. R.A.P. 18(a) ...................................................................................................................... 27 


W. Va. R.A.P. 19(a) ...................................................................................................................... 28 


W. Va. R.A.P. 20(a) ...................................................................................................................... 28 


Constitutional Provisions 

West Virginia Constitution, Article 3, § 17 ............................................................................ 41,43 


Legislation 

SB 575, 83rd Legis., 1st Sess. (2017) ......................................................................................... 7,8 


VI 



ASSIGNMENTS OF ERROR 


1. THE CIRCUIT COURT ERRED BY GRANTING PEACEMAKER SUMMARY 
JUDGMENT BECAUSE THE WEST VIRGINIA LEGISLATURE DID NOT INTEND 
WEST VIRGINIA CODE § 61-2-23, AS AMENDED, TO ELIMINATE ALL OF A 
WEST VIRGINIA PROPERTY OWNER'S PROTECTIONS AND REMEDIES 
AGAINST AN IRRESPONSIBLE SHOOTING RANGE OPERATOR. 

II. THE CIRCUIT COURT ERRED BY GRANTING PEACEMAKER SUMMARY 
JUDGMENT BECAUSE THE WEST VIRGINIA LEGISLATURE DID NOT INTEND 
WEST VIRGINIA CODE § 61-2-23, AS AMENDED, TO IMMUNIZE AN 
IRRESPONSIBLE SHOOTING RANGE OPERATOR FROM WEST VIRGINIA'S 
COMMON LAW OF NUISANCE WHEN THAT SHOOTING RANGE OPERATOR IS 
EXEMPT FROM A COUNTY NOISE ORDINANCE. 

III. THE CIRCUIT COURT ERRED BY GRANTING PEACEMAKER SUMMARY 
JUDGMENT BECAUSE WHETHER PEACEMAKER IS "IN COMPLIANCE WITH" 
THE BERKELEY COUNTY NOISE ORDINANCE STANDARDS IS A QUESTION 
OF FACT TO BE DETERMINED AT TRIAL. 

IV. THE CIRCUIT COURT ERRED BY GRANTING PEACEMAKER SUMMARY 
JUDGMENT BECAUSE, IF WEST VIRGINIA CODE § 61-2-23, AS AMENDED, IS 
APPLIED RETROACTIVELY, THE PETITIONERS WILL BE 
UNCONSTITUTIONALLY DEPRIVED OF VESTED PROPERTY RIGHTS, DENIED 
ACCESS TO THE COURTS OF TIDS STATE, AND DENIED A CERTAIN 
REMEDY. 

V. THE CIRCUIT COURT ERRED BY REVERSING ITS PRIOR SANCTIONS ORDER 
AND DENYING THE PETITIONERS' FEE PETITION AND MOTION FOR 
ADDITIONAL SANCTIONS BECAUSE RULE 37(a)(4)(A) MANDATES 
SANCTIONS AND THE CIRCUMSTANCES OF THIS CASE WARRANT 
SANCTIONS. 

STATEMENT OF THE CASE 

I. STATEMENT OF FACTS 

The Petitioners, Ben Goldstein and Diane Goldstein ("Mr. and Mrs. Goldstein"), 

live near Winchester in Frederick County, Virginia. Their home property is located just across 

the West Virginia state line approximately 2000 feet from the Peacemaker shooting range 

complex near Gerrardstown in Berkeley County, West Virginia. [JAOOI4, 0053] Mr. and Mrs. 

Goldstein bought their home property in 1976. The area was rural and sparsely populated, 



consisting primarily of woodland and fannland. It was quiet, calm, private, and peaceful at that 

time, and remained so until the Peacemaker shooting range complex began operations in 2011. 

[JA 0015] Mr. and Mrs. Goldstein bought their home property specifically because of its beauty 

and serenity, and planned to enjoy their retirement in this ideal setting. In fact, Mr. Goldstein 

commuted from Winchester to Washington D.C. (approximately 175 miles round trip) five to six 

days per week from 1983 until he retired in 2010, just so he and his wife could enjoy the peace 

and solitude oftheir home property. [JA0015-0016] 

The Respondent, Peacemaker Properties, LLC ("Peacemaker Properties"), is a 

West Virginia limited liability company with its principal office in Gerrardstown, West Virginia. 

Peacemaker Properties owns approximately 501 acres ofreal estate, part ofwhich (~457 acres) is 

located in Berkeley County, West Virginia, and part of which ( ~44 acres) is located in Frederick 

County, Virginia. The Respondent, Peacemaker National Training Center, LLC ("Peacemaker 

National"), is also a West Virginia limited liability company with its principal office in 

Gerrardstown, West Virginia. Peacemaker National operates a shooting range business on the 

real estate owned by Peacemaker Properties. Cole McCulloch ("Mr. McCulloch") is the owner 

and manager of both Peacemaker Properties and Peacemaker National (collectively 

"Peacemaker"). [JA0014, 0034, 0043] Peacemaker claims its shooting range complex is "the 

largest shooting sports complex on the east coast" containing "seventeen ranges which support 

virtually every type of competitive and recreational fireanns use." It is open for use by members 

and the public, and also claims to host "more fireanns competitions than any other range 

complex in the nation" other than Camp Perry.l [JA0013-00I4] 

1 Peacemaker has updated its website. It now claims, "We've built the east coasts (sic) largest shooting 
sports complex for the responsible citizen. With over seventeen fully supervised ranges, we support almost every 
type of shooting including recreational shooting, competitions and world class training across disciplines." It further 
claims, "Competitive shooting is at the center of what we do at Peacemaker. In 2013 Peacemaker will hold more 
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In August 2010, Mr. McCulloch applied to the Berkeley County Planning 

Commission ("the Planning Commission") for approval of the Peacemaker shooting range 

complex. [JAOO 16] During the subsequent planning process, the Planning Commission held 

public meetings during which several community members, including Mr. Goldstein, expressed 

concerns about the impact the Peacemaker shooting range complex would have on neighboring 

properties. [JAOOI6, 0103] In April 2011, Mr. Goldstein wrote a letter to Mr. McCulloch asking 

him to "consider the impact of [his] use [of his property] on [his] neighbors" when setting hours 

of operation. [JAOOI6, 0044,0478-0479] Later the same month, the Planning Commission held 

a public meeting to consider the Peacemaker shooting range complex. During this meeting, 

several community members, including Mr. Goldstein, expressed concerns. In response to these 

concerns, Mr. McCulloch promised to meet with his neighbors, to be "sensitive to concerns," and 

to be "good neighbors and good citizens in this county." [JAOOI6, 0103-0107, 2142-2143] 

In May 2011, the Planning Commission held a second public meeting to consider 

approval of the Peacemaker shooting range complex. During this meeting, several community 

members, including Mr. Goldstein, again expressed concerns about the impact the shooting 

range complex would have on neighboring properties. [JAOl15-0116, 2153-2158] In response to 

these concerns, Mr. McCulloch and a colleague with the National Rifle Association (NRA), John 

Joines, provided the Planning Commission with a Noise Study. [JA0382-0400] This Noise 

Study purported to show that noise levels generated by the Peacemaker shooting range complex 

"fall well within the guidelines." Mr. McCulloch and Mr. Joines represented to the Planning 

Commission that Peacemaker's goal was to limit the maximum noise level to sixty-five decibels 

competitions than any other complex in the world with the exception of the NRA's great Camp Perry. We host 
regional and/or national level matches virtually every weekend." See http://www.peacemakemational.com/ 
(emphasis added). 
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or less during operating hours. [JA2155-21S7] Mr. McCulloch emphasized, "[W]e've been in 

compliance with all the local, state, federal and local laws that govern sound coming from 

shooting range, and, so, beyond those laws, we're still sensitive to that ...." [JA2155] Mr. 

McCulloch acknowledged, "You will hear us, but it will be within the guidelines of what the law 

allows." [JA2155] Finally, McCulloch explained that he amended the hours of operation and 

conducted the noise study to address the community'S concerns because, "[W]e're really trying 

to go the extra mile to show folks that we're trying to live with them, and to do it in an honorable 

and fair and neighborly way." [JA2158] At the end of this discussion, the Planning Commission 

approved the final plat for the Peacemaker shooting range complex. [JAOl15-0116, 2158] 

On September 22, 2011, for the first time, Peacemaker opened to the public and 

began operations with "actual shooting." [JA0017, 0044, 0157-0158, 0182-0185] After it 

opened with "actual shooting," Peacemaker did not adhere to the published hours of operation 

Mr. McCulloch promised. It allowed shooting as early as 7:00 a.m. and as late as 7:30 p.m. on 

weekdays and weekends. [JA0020-0021] It even held at least one "starlight" competition which 

began at 7:30 p.m. and lasted until 11:30 p.m. [JA0020-0021, 3194] Peacemaker also did not 

adhere to the sixty-five decibel sound level standard Mr. McCulloch promised. Mr. and Mrs. 

Goldstein conducted their own sound study in September 2015. This sound study revealed noise 

levels at their home as loud as ninety-four decibels during shooting at Peacemaker.2 [JA0021] 

This drastic increase in Peacemaker's hours of operation and noise levels has created a nuisance 

by substantially and unreasonably interfering with Mr. and Mrs. Goldstein's, and all neighboring 

property owners', private use and enjoyment of their home properties. [JA0021] 

2 This increase is dramatic because the decibel is a logarithmic unit. An increase of six decibels results in a 
doubling of the perceived sound level (e.g. an increase from 65 dB to 71 dB is equivalent to doubling the noise 
level). Thus, 2015 noise level measurements during shooting at Peacemaker were nearly seven to nine times louder 
than Mr. McCulloch originally measured at Mr. and Mrs. Goldstein's home and nearly five times louder than Mr. 
McCulloch originally promised the Planning Commission in 2011. [JA0021] 
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On September 21, 2015, Mr. and Mrs. Goldstein filed their lawsuit alleging 

nuisance (i.e. an unreasonable interference with their rights, and their neighbors' rights, to 

peaceful enjoyment of their own property) and asking the Circuit Court to grant them temporary 

and permanent injunctive relief against Peacemaker. Mr. and Mrs. Goldstein did not ask the 

Circuit Court to prohibit Peacemaker's operations altogether. Rather, Mr. and Mrs. Goldstein 

asked the Circuit Court to enforce Mr. McCulloch's original promises through specifically 

enforceable guidelines for: 1) hours of operation for the shooting range which may not be 

enlarged; and 2) maximum noise levels from the shooting range which may not be exceeded. 

[JA0013-0024] Should Peacemaker fail to meet these specific guidelines, Mr. and Mrs. 

Goldstein asked the Circuit Court to require Peacemaker to implement reasonable and 

economically feasible noise abatement measures with the objective of meeting these guidelines. 

[JA0022-0023] Should Peacemaker still fail to meet these specific guidelines, Mr. and Mrs. 

Goldstein asked the Circuit Court to award monetary damages for the cost of implementing 

reasonable and necessary noise abatement measures on their own property to meet these 

guidelines and any other damages permitted by West Virginia law. Finally, should Peacemaker 

still fail to meet these specific guidelines, Mr. and Mrs. Goldstein asked the Circuit Court to 

award monetary damages for the diminution in value of their property, their annoyance and 

inconvenience, and any other damages allowed by law. [JA0022-0023, 3768,3845-3849,3861] 

Berkeley County is one of ten counties in West Virginia which has enacted a 

noise ordinance. [JA2176-2241] Berkeley County's Noise Ordinance recognizes that "excessive 

noise which, in its decibel level or its frequency, or both, disturbs the peace and quietude of 

others ... is a public nuisance .... " [JA2243] Accordingly, it provides protection against 

excessive noise as follows: 
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l\ruISANCE: EXCESSIVE NOISE IN 
RESIDENCE AND SIMILAR SETTINGS 

[...] 
(b) In detennining whether the peace and quietude of any 
residential setting has been disturbed by noise, the following 
standards shall be used: 
1. Between the hours of7 o'clock a.m. and 10 o'clock p.m., 
the noise level received and measured by a law enforcement officer 
at the residential setting may not exceed 60 decibels (db) (A 
scale), except that noise that is produced for no more than a 
cumulative period of 5 minutes in an hour may exceed that level by 
5 db (A scale); noise that is produced for no more than a 
cumulative period of 1 minute in any hour may exceed the 
standard by 10 db (A scale). 
2. Between the hours of 10 o'clock p.m. and 7 o'clock a.m., 
the noise level received and measured by a law enforcement officer 
at the residential setting may not exceed 50 db (A scale). 

[JA2242-2245] (emphasis added). Mr. and Mrs. Goldstein's September 2015 sound study 

demonstrates the Peacemaker shooting range complex regularly violates these noise standards. 

[JA0021] 

Berkeley County's Noise Ordinance specifically exempts shooting ranges from its 

noise standards as follows: 

(c) The provisions of subsection (a) and (b) of this Ordinance 

do not apply to: 

(1) Lawful hunting or target shooting, trap, skeet or shooting 

ranges as defined in 61-6-23, Code of West Virginia, 1931, as 

amended; 

[...] 

Those who are offended by violations of this Ordinance may avail 

themselves of any legal remedy available to them notwithstanding 

the fact the violators may have been charged and convicted of a 

misdemeanor pursuant to this ordinance. 

Adopted the 13th day of September, 2007. 

Amended this the 30th day of April, 2009. 


[JA2242-2245] (emphasis added). Peacemaker contends this exemption from the Berkeley 

County Noise Ordinance equates to compliance with the Noise Ordinance. 
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Senator Charles Trump of Berkeley County, West Virginia sponsored SB 575 and 

introduced it to the West Virginia Legislature on March 10, 2017. Senator Trump's bill included 

the following note: 

NOTE: The purpose of this bill is to limit nuisance actions against 
shooting ranges for noises. The bill prohibits ordinances 
regulating shooting ranges that are more stringent than such 
ordinances in effect at the time a shooting range was constructed or 
planned. 

SB 575, 83rd Legis., 1st Sess. (2017) (introduced) (emphasis added). Senator Trump originally 

included the following language in SB 575: 

The changes made to this section during the 2017 regular session 
of the Legislature shall be applied retroactively and any cases 
pending before courts of this state against a shooting range that is 
in compliance with all ordinances relating to noise in effect at the 
time of construction or operation of the range was approved, or at 
the time any application was submitted for the construction or 
operation ofthe range, whichever is earlier, shall be dismissed. 

SB 575, 83rd Legis., 1st Sess. (2017) (introduced) (emphasis added). On March 11,2017, the 

Senate Judiciary Committee considered a committee substitute for SB 575 which did not contain 

this language and, instead, provided: 

It is the intent of the Legislature in enacting the amendments to this 
section during the 2017 regular session of the Legislature that the 
amendments be applied retroactively. 

SB 575, 83rd Legis., 1st Sess. (2017) (committee substitute). At the outset of the Senate 

Judiciary Committee hearing, chaired by Senator Trump, counsel for the Senate Judiciary 

Committee explained the purpose ofSB 575 as follows: 

This bill would amend and re-enact the provisions of section 23 of 
article 6 of chapter 61. The purpose of the underlying bill, as well 
as the Committee substitute, is to limit the applicability of county 
and municipal noise ordinances as they affect shooting ranges to 
those noise ordinances and levels therein in effect at the time 
construction began-or construction for a range began-or when 
operation began, whichever is earlier, and it limits nuisance 
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actions to those circumstances where they exceed noise levels in 
effect at those times. 

[JA3555] (emphasis added). The Senate Judiciary Committee also heard testimony from one 

witness - Daniel Hall, a lobbyist for the National Rifle Association (NRA). Mr. Hall explained 

the purpose of SB 575 as follows: 

[I]fyou read through the bill, you see it's really just about saying 
you can't change the rules in the middle of the game on these 
shooting ranges. If they're already abiding by the law and the 
local ordinances that were in place when they went into business, 
you can't change the rules on them mid-game just because you put 
a subdivision in down the street. Those people knew what they 
were getting when they moved in there, is our position. 

[JA2557-3558] (emphasis added). In response to the question - "[A]ren't we changing the rules, 

Mr. Hall, in the middle of the game by involving ourselves in this litigation?" - Mr. Hall testified 

as follows: 

I would say that we are trying to protect the shooting ranges by 
making sure that the law says that we're sticking with the 
prior ordinances that were in place. 

[JA3558] (emphasis added). Given this explanation, the Senate Judiciary Committee approved 

SB 575 for full Senate consideration. 

Governor Jim Justice signed SB 575 into law on April 14, 2017. SB 575, 83rd 

Legis., 1st Sess. (2017) (enrolled committee substitute). It was effective ninety days from 

passage by the Legislature (April 4, 2014 to July 3, 2017). This bill amended West Virginia 

Code § 61-6-23, in pertinent part, as follows: 

Shooting range: limitations on nuisance 
actions; noise ordinances. 

[...] 
(e)(1) No municipal or county ordinance regulating noise may 
subject a shooting range to noise control standards more stringent 
than those standards in effect at the time construction or operation 
of the shooting range began, whichever occurred earlier in time. 
The operation or use of a shooting range may not be enjoined 
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based on noise, nor may any person be subject to an action for 
nuisance or criminal prosecution in any matter relating to noise 
resulting from the operation of a shooting range, if the shooting 
range is operating in compliance with all ordinances relating to 
noise in effect at the time construction or operation of the shooting 
range began, whichever occurred earlier in time. 
[... ] 
(f) It is the intent of the Legislature in enacting the amendments to 
this section during the 2017 regular session of the Legislature that 
the amendments be applied retroactively. 

W.Va. Code § 61-6-23. [JA2247-2250] Peacemaker contends it is in compliance with Berkeley 

County's Noise Ordinance by being exempt from the Ordinance; therefore, it is also exempt 

from any nuisance action under this amended version of West Virginia Code § 61-6-23. 

ll. DISCOVERY DISPUTE 

To obtain additional support for their nuisance claims (i.e. information about the 

''time, locality, and degree" of the shooting noise generated by Peacemaker), and to investigate 

Peacemaker's legal and factual defenses (i.e. the date Peacemaker's various shooting ranges 

were "established"), Mr. and Mrs. Goldstein served their First Set of Interrogatories, Requests 

for Production of Documents, and Requests for Admissions (4/1/2016) on April 1,2016. [3873

3902] Peacemaker served Responses to Plaintiffs' First Requests for Admissions on May 5, 

2016 [JAOI83-0186] and Responses to Plaintiffs' First Set of Interrogatories and Requests for 

Production of Documents on May 19, 2016. [JA3903-3965] These discovery responses 

contained several objections, were not verified, omitted requested information, and included only 

forty-two pages ofdocuments responsive to fifty-one (51) document requests. [JA3924-3965] 

After multiple attempts to "meet and confer," Mr. and Mrs. Goldstein filed their 

First Motion to Compel on July 18, 2016.3 [JA0187-0285] This Motion to Compel sought 

3 Mr. and Mrs. Goldstein's counsel wrote Peacemaker's counsel a lengthy e-mail on June 3, 2016 detailing 
the deficiencies in Peacemaker's discovery responses and requesting supplemental responses. Mr. and Mrs. 
Goldstein's counsel also attempted to discuss Peacemaker's discovery objections and responses with Peacemaker's 
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complete responses to their Interrogatory Nos. 1 through 4 and 6 through 10 and complete 

responses to their Document Requests Nos. 11 through 16, Nos. 23 through 28, and Nos. 31 

through 36. The Court referred Mr. and Mrs. Goldstein's Motion to Compel to a Discovery 

Commissioner by Order dated August 23, 2016. [JA033 7] 

On September 2, 2016, the Discovery Commissioner held an extensive hearing. 

[JA0567] During the hearing, Peacemaker confirmed it did not object to producing documents 

which identify shooting range users in response to Document Request Nos. 23 and 24 [JA0461] 

Instead, it contended it had produced all such records as part of the forty-two documents it 

produced with its discovery responses. 4 [JA0664-0665] Peacemaker objected to producing 

documents which reflect the types of use of each shooting range on its property in response to 

Document Request Nos. 25 and 26. It also objected to producing documents related to each 

shooting competition conducted at each shooting range on its property in response to Document 

Request Nos. 27 and 28. [JA0461-0462] Peacemaker claimed these requests were "overly 

broad" and indicated there were only seven responsive documents (i.e. Prod. #23 - Bates Nos. 

34-40). [JA461-462, 503-0509] Peacemaker did not assert any privilege, privacy, or 

confidentiality objections to these Document Requests. It also did not specify any concerns 

related to violation of State or Federal laws or violation of Constitutional rights. Instead, 

Peacemaker reiterated its position that the seven pages it produced were all the responsive 

counsel by telephone on June 22, 2016. Peacemaker's counsel responded to Mr. and Mrs. Goldstein's June 3,2016 
discovery e-mail and telephone call on June 22, 2016, indicating that Peacemaker "will provide a verification," but 
otherwise ''will stand on its objections." Peacemaker did not request a protective order, engage in any discussions, 
identify any publicly-available information (e.g. PractiScore database), or offer to provide any additional documents 
or information as a compromise. [JA0277-0283] 

4 Peacemaker's Counsel: "I would concede there is no objection in my response, but all documents for 
anybody that has used each range ... that's extremely broad. I mean that could be any and all documents are 
retained by my client, to the extent there are any. [ .... ] Again ... we have, based upon the information that I have, 
we have provided those documents." [JA0664] Peacemaker's Counsel: "[A]n answer more to the point ... perhaps 
I can supplement, is that that (sic) what we believe all we have" [JA0665] 
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documents in its possession. 5 [JA0667-0669, 0503-0509] The Discovery Commissioner 

expressed concerns about Peacemaker's representation that it only maintained seven pages of 

documents which reflect the types of use of each shooting range on its property or which relate 

to each shooting competition conducted at each shooting range on its property: 

Commissioner: But 2006, Calendar Year 2006, was roughly 10 
years ago. So if somebody doesn't have a record pertinent to that, 
I could understand that. But how about last year? I mean, I - see 
what I'm thinking? I'm thinking if the IRS comes in to visit me 
I'll do a little better producing records from the past year, or 
maybe I won't, than from 10 years before. Your client's indicating 
to you, I gather, without invading the privilege, that this is what I 
have that's responsive and nothing else, I don't have any records 
from last year or that - that would fall within - It's not credible, 
Chris. Is it credible that he doesn't have it? 

[JA0670] (emphasis added). The Discovery Commissioner further observed in his 

Recommended Order that Peacemaker's "answer does not appear to be logically responsive." 

[JA0411] (emphasis added). Ultimately, the Discovery Commissioner overruled Peacemaker's 

objections, directed Peacemaker to produce all documents related to each shooting competition 

conducted at each of its shooting ranges, and allowed Mr. and Mrs. Goldstein to renew their 

Motion to Compel as to documents reflecting types of use of Peacemaker's shooting ranges if 

other documents are discovered. [JA0412] 

Following the September 2, 2016 hearing, the Discovery Commissioner submitted 

his Recommended Order to the Court on September 30, 2016. [JA0512] This Recommended 

5 Peacemaker's Counsel: "I think w~ responded to the question. I would note that it is extremely overly 
broad. There's no limitation on what documents they're asking for there. The number of people, types of guns, 
types of ammunition, types of noise, etc. But again, without waiving that, there's our response." [JA0667-0668] 
Peacemaker's Counsel: "I think I'd have the same argument for this and probably the next several [document 
requests]. [ ...] [W]e request the information and we're given what we're given. To the extent there's a response, 
we've responded. That's what we have ... we have referred to Production 23 [seven pages of documents - Bates 
Nos. 34-40], that's what we have.") [JA00669, 0503-0509] 
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Order fully granted Mr. and Mrs. Goldstein's Motion to Compe1.6 [JA0512] On October 14, 

2016, Peacemaker filed Exceptions and Objections to this Recommended Order. [JA0420] 

These Exceptions and Objections actually conceded several objections and acknowledged the 

need to produce additional information and responsive documents.7 [JA0423-0428] In response 

to the Discovery Commissioner's directive to produce documents responsive to Document 

Request Nos. 11 and 12 (documents reflecting receipts from customers), Document Request Nos. 

13, 14, 15, and 16 (sales and use tax documents), and Document Request Nos. 23, 24, 27,28, 

and 35 (documents related to shooting competitions, identifying customers and the types of use 

of the various shooting ranges) pursuant to a protective order, Peacemaker re-asserted objections 

based upon relevance. It also claimed this information "is proprietary and should remain 

confidential." However, Peacemaker did not assert any objections related to violation of State or 

Federal laws or violation of Constitutional rights. [JA0424-0428] 

On November 4, 2016, Peacemaker served supplemental discovery responses 

with thirty-nine additional documents (Bates Nos. 43-81) and the addresses and telephone 

numbers of people with information pertaining to the allegations in Mr. and Mrs. Goldstein's 

Complaint and the defenses asserted in Peacemaker's Answer (Interrogatory Nos. 2 and 4). 

[JA4014-4068] In supplemental response to Document Request Nos. 11, 12, 13, 14, 15, 16,23, 

24, 27, 28, and 35, Peacemaker refused to produce any additional responsive documents 

indicating it "will await the Court's ruling regarding this request." [JA4022-4027] On November 

6 The Discovery Commissioner's Recommended Order and these findings are discussed extensively in Mr. 
and Mrs. Goldstein's Supplemental Brief in Support of Fee Petition [JA1258] and Motion for Additional Sanctions 
for Litigation Misconduct [JA1556]. 

7 See e.g. Interrogatory Nos. 2 and 4 - "To the extent Defendants have or can easily obtain contact 
information for the identified individuals, the Defendants shall supplement."; Interrogatory No. 4 - "Defendants 
shall further investigate and provide additional information found on their social media accounts and web sites that is 
relevant to this matter."; Interrogatory No. 7 - "Defendants shall further investigate and provide the requested 
information to the extent such information can be obtained or recalled."; Document Request Nos. 31, 32, and 33 
"Defendants shall further investigate and provide any additional responsive documents."). [JA0423-0428] 
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7, 2016, Peacemaker served second supplemental discovery responses with eight additional 

documents (Bates Nos. 82-89) responsive to Document Requests Nos. 31 and 32 (documents 

related to construction of Peacemaker's shooting ranges). [JA4069-4081] 

On November 10,2016, the Circuit Court entered its Order Granting in Part and 

Denying in Part Plaintiffs' Motion to Compel by Adopting in Full the Recommendations of the 

Discovery Commissioner ("the Circuit Court's Order Compelling Discovery"). [JA0758-0770] 

This Order overruled all ofPeacemaker's Exceptions and Objections and granted each and every 

part of Mr. and Mrs. Goldstein's Motion to Compel. Although it indicated the Motion to 

Compel was "granted in part and denied in part," the Circuit Court's Order did not actually deny 

any of Mr. and Mrs. Goldstein's requests. It specifically found "[Mr. and Mrs. Goldstein] 

have been required to move to compel discovery which [Peacemaker] should have 

produced voluntarily pursuant to the West Virginia Rules of Civil Procedure." [JA0770] 

(emphasis added). Therefore, Mr. and Mrs. Goldstein "may file an application for attorney fees 

and expenses in accordance with Rule 34(a)(4) (sic) within 30 days of this order." [JA0770] 

This Order further directed Peacemaker to provide supplemental discovery responses within 

twenty (20) days (by November 30, 2016). [JA0770] 

On November 10, 2016, the Circuit Court also entered a Protective Order 

recommended by the Discovery Commissioner. [JA0756] This Protective Order specifically 

addressed Peacemaker's concerns about "disclosure of documents and records which may be 

confidential, propriety or sensitive" and specifically protected "any business, tax, financial or 

customer records of the Defendants produced or obtained in discovery." [JA0756] 
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ID. REMAUHNG PROCEDURAL HISTORY 

On November 14, 2016, the Circuit Court held a status hearing to establish a new 

scheduling order and address Peacemaker's pending motions. [JA0775] During this hearing, the 

Court directed Mr. and Mrs. Goldstein's counsel to file a separate fee petition and advised 

counsel that "given its award of attorney fees and costs to [Mr. and Mrs. Goldstein] and 

[their] pending fee petition, Paragraph #19 (pg. 13) of the Court's November 10,2016 Order 

Granting in Part and Denying in Part Plaintiffs' Motion to Compel by Adopting in Full the 

Recommendations of the Discovery Commissioner - directing that 'the Discovery Commissioner 

fee invoice [$2,100.00] shall be split equally between the Plaintiffs and the Defendants' - should 

be vacated as premature and should be resolved as part of [Mf. and Mrs. Goldstein's] fee 

petition." [JA0776-0777] (emphasis added). Peacemaker advised the Court that it intended to 

contest Mr. and Mrs. Goldstein's Fee Petition and requested a hearing. 

On November 30, 2016, Peacemaker filed a Motion for Reconsideration and Stay 

of Order Granting in Part and Denying in Part Plaintiffs' Motion to Compel by Adopting in Full 

the Recommendations of the Discovery Commissioner. [JA0778] This Motion sought to stay 

Peacemaker's compliance with the Circuit Court's Order Compelling Discovery while the Court 

conducted an in camera review of the "subject information and documents ... to evaluate how 

their relevancy weighs against the noted privacy concerns and other objections." [JA0778] In 

the Motion, Peacemaker conceded all of its objections to Mr. and Mrs. Goldstein's 

Interrogatories except for Interrogatory No.6 (production of information related to social media 

accounts). As to Mr. and Mrs. Goldstein's Document Request Nos. 11 and 12 (receipts from 

customers demonstrating shooting range usage), Document Request Nos. 23 and 24 

(identification of each person, organization, or entity which has used each shooting range), and 

14 


http:2,100.00


Document Request Nos. 27 and 28 (documents related to each shooting competition conducted at 

each shooting range), Peacemaker raised - for the first time - concerns about potential violation 

of State and Federal laws and potential violation of the Constitutional right to bear arms and 

freely associate. [JA0782-0811] 

On November 30, 2016, Peacemaker served third supplemental discovery 

responses with nine additional documents (Bates Nos. 90-98) responsive to Document Requests 

Nos. 31 and 32 (documents related to construction of [Peacemaker's] shooting ranges). [JA4082

4108] In response to Mr. and Mrs. Goldstein's Document Request Nos. 27 and 28 (documents 

related to each shooting competition at Peacemaker), Peacemaker's third supplemental discovery 

response acknowledged - for the first time - that Peacemaker maintains two on-line databases 

(PractiScore and Constant Contact) which "include specific information about each participant in 

each subject competition." [JA4095-4097] Information on the PractiScore database is available 

to the public (i.e. full name, competition type, scoring, etc.) [JA2422-3442] Nevertheless, 

Peacemaker objected to its production - for the first time - on the grounds that "the method in 

which these forms are kept could lead to the disclosure of the identities of individuals who have 

purchased firearms, in possible contravention of applicable law."s [JA4095-4097] The Circuit 

Court's Order Compelling Discovery directed Peacemaker to provide all supplemental discovery 

responses by November 30,2016. Nevertheless, as to Document Request Nos. 11, 12, 13, 14, 

15, 16,23,24,27,28, and 35, Peacemaker asserted additional objections and refused to produce 

8 Mr. and Mrs. Goldstein's counsel was able to download over 1000 pages of publicly-available records 
from the PractiScore website once it was finally acknowledged and identified by Peacemaker. [JA2422-3442] 
These records list a multitude of people who participated in numerous shooting competitions at Peacemaker from 
2014 to 2017. As such, this publicly-available information clearly illustrates the "time, locality, and degree" of the 
excessive shooting noise generated by Peacemaker. Most, if not all, of the parties' discovery dispute could have 
been avoided if Peacemaker had simply acknowledged this publicly-available information in its May 19, 2016 initial 
responses to Mr. and Mrs. Goldstein's discovery requests. 

15 



any additional responsive documents indicating they "have filed a Motion for Reconsideration 

that is pending before the Court." [JA4095-4097] 

On December 12, 2016, Mr. and Mrs. Goldstein filed a Fee Petition pursuant to 

Rule 37(a)(4)(A) of the West Virginia Rules of Civil Procedure. [JA0841] They filed their Fee 

Petition following: 1) the September 30, 2016 Recommended Order of Discovery Commissioner 

Granting in Part and Denying in Part Plaintiffs' Motion to Compel [JA0403]; 2) the Court's 

November 10, 2016 Order Compelling Discovery (fmding that "Plaintiffs have substantially 

prevailed"; that "Plaintiffs have been required to move to compel discovery which Defendants 

should have produced voluntarily pursuant to the West Virginia Rules of Civil Procedure"; and 

that "Plaintiffs may file an application for attorney fees and expenses") [JA0758]; and (3) the 

Court's November 14,2016 Order (finding that "given its award of attorney fees and costs to the 

Plaintiffs and the Plaintiffs' pending fee petition" the Court's decision to split the Discovery 

Commissioner's fee equally between the Plaintiffs and the Defendants should be vacated and 

resolved as part of the Plaintiff's fee petition") [JA0775]. 

On January 6, 2017, Peacemaker filed a Response to Plaintiffs' Fee Petition 

which argued inter alia 1) the Discovery Commissioner utilized the incorrect legal standard in 

awarding attorney fees; 2) [Mr. and Mrs. Goldstein's] Fee Petition included entries unrelated to 

their Motion to Compel; and 3) [Mr. and Mrs. Goldstein's] claim for attorney fees is "generally 

unreasonable" based upon the issues presented. [JAI084] Peacemaker also requested a hearing 

on Mr. and Mrs. Goldstein's Fee Petition. 

On January 13, 2017, Mr. and Mrs. Goldstein filed a Reply in Support of Fee 

Petition which argued inter alia: 1) Rule 37(a)(4)(A) mandates an award of attorney fees and 

costs; 2) none of the exceptions to Rule 37(a)(4)(A) apply to prevent an award of attorney fees 

16 




and costs; 3) the Discovery Commissioner applied the proper Rule 37(a)(4)(A) standard to award 

attorney fees and costs; 4) all of the attorney fees included in the Fee Petition were incurred in 

obtaining the order compelling Peacemaker to provide complete discovery responses; and 5) all 

of the attorney fees included in the Fee Petition were reasonable. [JAllOO] 

On January 27, 2017, the Circuit Court entered an Order Denying Defendants' 

Motion to Certify the Question finding "[Peacemaker] could have moved this Court to certify the 

choice of law question in July 2016 after their Motion to Dismiss was denied" and 

"[Peacemaker's] Motion will only add further delays to the production of relevant discovery and 

force [Mr. and Mrs. Goldstein] to incur additional expense." [JAII19] On January 27,2017, the 

Circuit Court also entered an Order Denying Defendants' Motion for Reconsideration and Stay 

finding "[Peacemaker] raise[ d] objections already rejected by this Court" and "and raise[ d] new 

constitutional and statutory arguments not previously raised during this discovery dispute"; 

noting that it "entered a separate Protective Order to address the [Peacemaker's] concerns about 

confidential and proprietary information disclosed in discovery"; and rejecting [Peacemaker's] 

objections based upon privilege, privacy, confidentiality, violation of State and Federal law, and 

violation of Constitutional rights. This Order directed Peacemaker to "fully comply with this 

Order and the Court's prior Order within thirty (30) days [by February 26,2017]." [JAIII0] 

On February 27, 2017, Peacemaker served fourth supplemental discovery 

responses. [JA4109-4122] In response to Mr. and Mrs. Goldstein's Document Request Nos. 11 

and 12 (receipts from customers demonstrating shooting range usage), Document Request Nos. 

13 through 16 (sales and use tax information), Document Request Nos. 23 and 24 (identification 

of each person, organization, or entity which has used each shooting range), Document Request 

Nos. 27 and 28 (documents related to each shooting competition conducted at each shooting 
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range), and Document Request No. 35 (documents related to the shooting competition during 

which Mr. and Mrs. Goldstein conducted their sound study), Peacemaker indicated that "[a]ll 

responsive documents are available for inspection and copying with reasonable notice [and] will 

be produced as they are kept in the usual course of business." [JA4112-421O] Peacemaker did 

not produce any additional documents with its fourth supplemental discovery responses. 

On March 15,2017, some of Peacemaker's customers filed a Motion to Intervene 

of Proposed Intervenors, West Virginia Citizens Defense League, Dominic Applegate and Keith 

Morgan. On March 24, 2017, additional Peacemaker customers filed a First Supplemental 

Motion to Intervene. And, on March 31, 2017, additional Peacemaker customers filed a Second 

Supplemental Motion to Intervene. Each of these Motions to Intervene argued that the Circuit 

Court's November 10,2016 Protective Order does not sufficiently protect their privacy interests. 

On March 17, 2017, Peacemaker issued a "press release" through its website 

(www.peacemakernational.com) under the heading "PNTC NEEDS YOUR SUPPORT -

MAJOR ANNOUNCEMENT." The press release reported on this case and the Circuit Court's 

discovery rulings, suggesting the Circuit Court had improperly allowed Mr. and Mrs. Goldstein 

access to private information. [JAI755] ("We feel compelled inform our members and customers 

regarding a recent court ruling related to PNTC's private customer information.") In follow-up 

to this "press release," on March 19,2017, Peacemaker published an "URGENT UPDATE" on 

its Facebook page as follows: "URGENT UPDATE: We have just been informed that the 

Plaintiff's attorneys under the court order will be reviewing privacy related documents beginning 

Wednesday March 22nd 2017."9 [JAI757] 

9 Peacemaker's "press release" and "urgent update" did not inform Peacemaker's members that the Circuit 
Court's Protective Order specifically addressed concerns about "disclosure of documents and records which may be 
confidential, proprietary or sensitive" and specifically protected "any business, tax, financial or customer records of 
[Peacemaker's] produced or obtained in discovery" from public disclosure. They did not inform Peacemaker's 

18 


http:www.peacemakernational.com


On March 20, 2017, the Circuit Court held a Pitrolo hearing on Mr. and Mrs. 

Goldstein's Fee Petition at Peacemaker's request. lO [JA0841, 3474-3551] At the beginning of 

the hearing, Peacemaker advised the Court it does not contest the reasonableness of the hourly 

rates claimed in Mr. and Mrs. Goldstein's Fee Petition; however, it does contest: 1) whether an 

award of attorney fees against Peacemaker is mandatory or justified under the circumstances; 

and 2) whether certain time entries included in Mr. and Mrs. Goldstein's Fee Petition should be 

awarded. Mr. and Mrs. Goldstein disputed these arguments. At the conclusion of the hearing, 

the Court directed the parties to file any supplemental briefs they deemed necessary to address 

the issues raised during the hearing, along with proposed orders with findings of fact and 

conclusions of law. Following the March 20, 2017 hearing, Mr. and Mrs. Goldstein submitted a 

Supplemental Brief to address the issues raised during and after the hearing [JAI258-1547] and a 

separate Motion for Additional Sanctions for Litigation Misconduct [JAI556-1893]. The parties 

also submitted proposed orders with findings of fact and conclusions of law. 

members that their identities were already a matter of "public disclosure" (i.e. publicly-available in the PractiScore 
database). Furthermore, they did not inform Peacemaker's members that the Circuit Court's Protective Order (pg. 
12, '11 7) directed Peacemaker to label any confidential, sensitive, or proprietary documents which should be 
protected by the Protective Order. Finally, Peacemaker's "press release" and ''urgent update" did not inform 
Peacemaker's members that the Court's Protective Order (pg. 12, '11'1113 and 15) limited any document production to 
documents related "to any issues raised in or related to the allegations in the Complaint, Motion to Dismiss, or 
Answer" or "the number of participants, amount of shooting, location of shooting (which ranges), noise from 
shooting, hours of shooting, types of weapons and guns and any other issues fairly raised in or related to the 
Complaint, Motion to Dismiss and Answer". Despite its purported concerns about its customers, Peacemaker did 
not label any documents "confidential" or "sensitive" before producing them. [JA0756-0757] 

10 Through April 22, 2017, Mr. and Mrs. Goldstein incurred over $48,176.70 in attorney fees and expenses 
due to Peacemaker's discovery misconduct: 

$ 26,829.50 attorney fees 5119/2016 through 12110/2016; 
$ 200.00 deposit for Discovery Commissioner hearing; 
$ 756.20 transcript ofDiscovery Commissioner hearing; 
$ 5,694.00 attorney fees 12/11/2016 through 311512017; 
$ 1,500.00 Joseph R. Ferretti, Esq. fee for affidavit and hearing; and 
$ 13,197.00 attorney fees 3/1612017 through 4/2212017; 

[JA0841-1066, 1128-1131, 1258-1547,3474-3550] During the March 20, 2017 hearing, Peacemaker contested two 
categories of these attorney fees and expenses: 1) all attorney fees charged by Michael Goldstein, Esq. ($3,198.00 of 
attorney fees 5/19/2016 through 1211012016); and 2) all attorney fees related to Peacemaker's October 24,2016 
Motion to Certify the Question of Choice of Law to the West Virginia Supreme Court of Appeals ($7,516.50 of 
attorney fees 5/1912016 through 12/10/2016). [JA3474-3550] 
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On March 22, 23, 29, and 31, 2017, Peacemaker made several boxes and file 

cabinets of business records available for Mr. and Mrs. Goldstein's review pursuant to the 

Circuit Court's Order Compelling Discovery and Order Denying Defendants' Motion for 

Reconsideration and Stay.11 Over these four days, Mr. and Mrs. Goldstein's counsel spent 

approximately fourteen hours reviewing records to locate information regarding the "time, 

locality, and degree" of shooting at Peacemaker's property and the dates its various shooting 

ranges were established. However, during these four days, Peacemaker did not make available 

any documents related to "shooting competition files or lists," including its PractiScore database. 

After Mr. and Mrs. Goldstein's counsel inquired specifically about these files and lists, and 

asked again to review them, Peacemaker made available - for the first time - two online 

databases - Constant Contact and PractiScore - on April 7,2017.12 [JAI441-1450] 

On April 4, 2016, presiding Judge Gray Silver III, entered an Order of Recusal 

and Transfer citing an internet post entitled "Left's Assault on Second Amendment just got 

PERSONAL" authored by Allen West at 9:52 a.m. on March 20, 2017, in response to 

Peacemaker's March 17, 2017 "press release" (the post quotes the press release verbatim). 

[JA1160-1173] Mr. West sent a copy of this internet post directly to Judge Silver's office. It 

11 When Peacemaker made its business records available to Mr. and Mrs. Goldstein on March 22, 23, 29, 
and 31 and April 7, 2017, it did not label any documents as confidential, sensitive, or proprietary as required by the 
Circuit Court's November 10, 2016 Protective Order (pg. 12, ~ 7). [JA0756] It also did not limit its document 
production to documents related "to any issues raised in or related to the allegations in the Complaint, Motion to 
Dismiss, or Answer" or "the number of participants, amount of shooting, location of shooting (which ranges), noise 
from shooting, hours of shooting, types of weapons and guns and any other issues fairly raised in or related to the 
Complaint, Motion to Dismiss and Answer" as required by the Court's November 10,2016 Protective Order (pg. 12, 
1f1f 13 and 15). [JA0756] 

12 The Constant Contact database is password protected and only accessible with Peacemaker's credentials. 
However, the PractiScore database is publicly available through the PractiScore website. Peacemaker did not 
acknowledge that the PractiScore database is publicly available. Instead, it insisted on providing a computer at its 
business office to allow review of the database. [JA1441] ("Your inspection of these databases will be monitored to 
ensure that private financial information is not reviewed and obtained.") It also insisted its customers have an 
expectation of privacy in this publicly-available information. 
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contained language directly threatening Judge Silver. 13 Judge Silver also cited multiple 

threatening telephone calls to his office from Jim/James Smith demanding an explanation for the 

Circuit Court's rulings in the case. Judge Silver concluded that Mr. West and Mr. Smith's 

communications "appear to be part of an effort in support of [Peacemaker] to intimidate 

this Court to rule for [Peacemaker] on at least the pending motions, and to reconsider prior 

rulings in favor of [Mr. and Mrs. Goldstein], and to threaten the Court to do SO.,,14 

[JA1160-1173] (emphasis added). 

\3 Mr. West: "Here is my suggestion to the Berkeley County, WV Circuit Court: drop this case, dismiss it. 
It's now on my radar screen so cut the crap. I'm going to make this my personal business to follow and expose you 
Judge Grey (sic) Silver to the United States. [ ...] But, let's not fool ourselves Judge Silver, this isn't about the issue 
of noise; it's about gun control. And you sir, just picked the wrong fight against my friend Cole McCulloch. And I 
do not take kindly to folks picking on my friends ... and my brother Warrior." [JAl160-1168] 

14 In addition to these threats directed to Judge Silver, Peacemaker's "press release" spurred several of its 
customers, members, and/or supporters to make threats against Judge Silver, the Circuit Court, Mr. and Mrs. 
Goldstein, and their counsel. [JA1481-1538] These threats included: 

Dan III on Ammoland - 3/21/17: "Bob, the 'law' doesn't work. The judge simply deserves 
hemp and a tree." • 

Mdj357 on Ammoland - 3/21/17: "I know a lot of you 'law abiding no matter what' purists will 
disagree with me but if someone with near bottomless pockets using corrupt law officials twisting the law to come 
after me and my livelihood (and thus my family) it's time to take the gloves off and slip on the brass knuckles. 
Forget the "Marquess of Queensberry Rules" and go fight mean, dirty and nasty. Start rumors about them 
(child molestation). Nails in their driveway. Slashed tires. Sling-shot rocks through windows. Pureed poison 
ivy on everything they'D touch. And that's just for starters. Get creative. Make life a pure heD for them. 
Hey, they started it. Don't complain over the consequences when you intentionally poke a grizzly bear." 

Jimb066 on Ammoland - 3/21/17: "I hope the range owners roast that lawyer, judge and 
neighbors." 

Tionico on Ammoland - 3/21117: "It is not clear, but does not seem to be the case that this Circus 
Court in WV is a federal court. If not, it cannot take up this matter, it should have been dismissed with prejUdice last 
August. If this two bit judge is NOT a federal level judge, he should be disbarred for taking up a matter over 
which he has no legal jurisdiction." 

Sga1czyn on sigforum.com - 3120/17: "It's not wise to piss-off an entire gun club - that could 
be a lot of armament to deal with @" 

Sig2340 on sigforum.com - 3/20/17: "These are federal tax records. I'd tell the judge to go fuck 
himself. Nice is overrated. And people wonder why I carry a SIG P320. Death to terrorists." 

David Lee on sigforum.com - 3/20/17 (originally posted by Baize Halze): "I can only hope that 
there's a resolution here and consequences for the despicable people responsible for this, including the 
judge." 
[JAI481-1538] (emphasis added). 

21 


http:sigforum.com
http:sigforum.com
http:sigforum.com


On May 18, 2017, presiding Judge Christopher C. Wilkes, held a status 

conference. During this status conference, Judge Wilkes expressed reluctance to decide Mr. and 

Mrs. Goldstein's pending Fee Petition and Motion for Additional Discovery Sanctions: 

My concern because I did review the file, but my concern is I'm 
not going to sign an order on something I didn't rule upon. 
[...] 
I may not have made the same decision he did throughout so, you 
know, we're either going to have to start at ground zero to let me 
review everything before I'm going to do it or he's the one that is 
going to have to make - he had to make the decision for the 
evidence he's deduced. 
[...] 
I'm not comfortable awarding fees over a controversy that I've had 
no involvement in. I just don't think it's fair to any of the parties. 

[JA3448-3457] At Judge Wilkes' suggestion, the parties contacted Judge Silver and requested a 

ruling on Mr. and Mrs. Goldstein's Fee Petition. Judge Silver declined on May 24, 2017. 

Therefore, the parties asked Judge Wilkes to rule on the pending Fee Petition. [JAI907-1910] 

On August 9, 2017, the Circuit Court entered an Order Denying Plaintiff's Fee 

Petition and Motion for Additional Sanctions for Litigation Misconduct. [JA2399] This Order 

reversed its prior decision to award Mr. and Mrs. Goldstein attorney fees and costs related to 

Peacemaker's discovery misconduct. [JA0758, 0775] In support of its ruling, the Circuit Court 

explained it "has reviewed the transcript of the March 20, 2017 Pitrala hearing on the Fee 

Petition before Judge Silver" and "paper copies of all such relevant materials."lS [JA2400, 2403] 

In further support of its ruling, the Circuit Court explained it "does not find there is evidence 

presented to show [Peacemaker] acted in bad faith, vexatiously, wantonly, or for oppressive 

reasons" because "[t]he production of personal identifying information of customers was a hotly 

15 The Court entered its Order on August 9,2017. The Court's Reporter did not receive a request to prepare 
the transcript of the March 20,2017 Pitrolo hearing until September 6,2017 when Mr. and Mrs. Goldstein's counsel 
requested the transcript. The Court's Reporter did not prepare the transcript of the March 20, 2017 Pitrolo hearing 
until October 6, 2017. [JA3552-3554] 
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contested discovery issue and one of many legal issues legitimately advanced by the parties in 

this complex matter." [JA2407] Ultimately, the Circuit Court ruled it "cannot find that 

[Peacemaker] acted in bad faith" and "[b] ecause it was a legitimate dispute, each side bears its 

own costs ofthe dispute." Mr. and Mrs. Goldstein now appeal this Order. 

On August 11, 2017, the Circuit Court entered a separate Order Granting 

Defendants' Motion for Summary Judgment and Denying Intervenors' Motion for a Stay of 

Discovery, Defendants' Motion for Emergency Protective Order, and Plaintiffs' Motion to 

Continue at Moot. [JA2410] This Order dismissed Mr. and Mrs. Goldstein' claims for both 

injunctive relief and monetary damages based upon West Virginia Code § 61-2-23, as amended, 

which became effective July 3, 2017. The Court found this revised statute "retroactively 

prohibits nuisance actions against shooting ranges"; "authorizes each county to regulate shooting 

ranges as each deems appropriate"; and "protects gun ranges from nuisance actions if the gun 

ranges are operating in a manner consistent with the local noise ordinance imposed." [JA2416

2417] Ultimately, the Circuit Court ruled Mr. and Mrs. Goldstein "are not entitled to the relief 

sought in the form of injunctive relief' because "the Legislature intended to prevent any 

prospective relief against shooting ranges in the form of an injunction predicated upon noise." 

[JA2420] Mr. and Mrs. Goldstein also appeal this Order. 

SUMMARY OF ARGUMENT 

To dismiss Mr. and Mrs. Goldstein's case, the Circuit Court erroneously 

expanded West Virginia Code § 61-2-23, as amended, well beyond its plain language and true 

Legislative intent: 

The purpose of this bill is to limit nuisance actions against 
shooting ranges for noises. The bill prohibits ordinances 
regulating shooting ranges that are more stringent than such 
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ordinances in effect at the time a shooting range was constructed or 
planned. 
- Note attached to SB 575 when introduced on March 10, 2017 

The purpose of the underlying bill, as well as the Committee 
substitute, is to limit the applicability of county and municipal 
noise ordinances as they affect shooting ranges to those noise 
ordinances and levels therein in effect at the time construction 
began-or construction for a range began-or when operation 
began, whichever is earlier, and it limits nuisance actions to those 
circumstances where they exceed noise levels in effect at those 
times. 
- Counsel to the Senate Judicimy Committee explaining the limited 
purpose ofSB 575 on March 11, 2017 

[I]fyou read through the bill, you see it's really just about saying 
you can't change the rules in the middle of the game on these 
shooting ranges. If they're already abiding by the law and the 
local ordinances that were in place when they went into business, 
you can't change the rules on them mid-game just because you put 
a subdivision in down the street. 
- Daniel Hall, a lobbyist for the National Rifle Association 
(NRA),explaining the limited purpose of SB 575 to the Senate 
Judicimy Committee on March 11, 2017 

West Virginia Code § 61-6-23, as amended, and its Legislative history, demonstrate an intent to 

limit nuisance actions against shooting ranges only when some other noise control standard (i.e. 

"noise level") applies to the shooting range: 

(e)(1) No municipal or county ordinance regulating noise may 
subject a shooting range to noise control standards more stringent 
than those standards in effect at the time construction or operation 
of the shooting range began, whichever occurred earlier in time. 
The operation or use of a shooting range may not be enjoined 
based on noise, nor may any person be subject to an action for 
nuisance or criminal prosecution in any matter relating to noise 
resulting from the operation of a shooting range, if the shooting 
range is operating in compliance with all ordinances relating to 
noise in effect at the time construction or operation of the 
shooting range began, whichever occurred earlier in time. 

The first sentence of subsection (e)(1) presumes a county has a noise control standard for 

shooting ranges. Then, the second sentence of subsection (e)(1) eliminates a West Virginia 

24 




property owner's cause of action for nUlsance only if the shooting range is operating in 

compliance with the county's noise control standard. Thus, either the county's noise control 

standard applies or the common law of nuisance applies to a shooting range. The noise control 

standard cannot be increased - or the "rules of the game" changed - once a shooting range 

begins operations. But, in all cases, some noise control standard applies to a shooting range and 

West Virginia property owners have some level of protection for their right to peaceful 

enjoyment oftheir own property. 

Peacemaker argues it IS "in compliance with" Berkeley County's Noise 

Ordinance, and associated noise control standards, by being exempt from the Ordinance; 

therefore, it argues, it is also exempt from any nuisance action under the newly amended version 

of West Virginia Code § 61-6-23. Under this expanded interpretation of West Virginia Code § 

61-6-23, as amended, Peacemaker - and any shooting range in West Virginia which is not 

currently subject to a noise control standard - would be free from the common law of nuisance 

and any subsequently-adopted noise control standard. This would effectively render most West 

Virginia property owners defenseless against irresponsible shooting range operators. Certainly, 

the Legislature did not intend to eliminate all protections for a property owner's right to peaceful 

enjoyment ofhislher own property when it amended West Virginia Code § 61-6-23. 

The Circuit Court erroneously agreed with Peacemaker's reasoning, although it 

did not address the issue of whether Peacemaker is "in compliance with" Berkeley County's 

noise ordinance in its August 11, 2017 Order Granting Defendants' Motion for Summary 

Judgment. Instead, the Circuit Court erroneously concluded West Virginia Code § 61-6-23, as 

amended, "authorizes each county to regulate shooting ranges as each deems appropriate" and 

"allows counties to impose whatever noise restrictions it desires, but protects gun ranges from 
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nuisance actions if the gun ranges are operating in a manner consistent with the local noise 

ordinance imposed." Despite clear statutory language and clear expressions of Legislative intent 

to the contrary, the Circuit Court erroneously interpreted and applied West Virginia Code § 61-6

23, as amended, to determine that it retroactively prohibits all nuisance actions against shooting 

ranges and effectively eliminates all protections for West Virginia property owners against 

irresponsible shooting range operators. 

The Circuit Court also unconstitutionally applied West Virginia Code § 61-6-23, 

as amended, to deprive Mr. and Mrs. Goldstein of vested property rights, access to West Virginia 

courts, and a certain remedy. It correctly recognized that, "so long as vested property rights are 

not taken in violation of due process protections," a statute may be applied retroactively. 

However, it completely overlooked Mr. and Mrs. Goldstein's vested property right in their legal 

claims for monetary damages by erroneously concluding they "have no vested right in seeking 

injunctive relief' and, therefore, "are not entitled to the relief sought in the form of injunctive 

relief." Thus, the Circuit Court's August 11, 2017 Order Granting Defendants' Motion for 

Summary Judgment erroneously ignored Mr. and Mrs. Goldstein's legal claims for monetary 

damages, a clearly vested property right, on the premise that West Virginia Code § 61-6-23, as 

amended, eliminates their right to prospective injunctive relief. Even if Mr. and Mrs. Goldstein 

were no longer entitled to injunctive relief, their vested property right to monetary damages 

cannot be summarily and unconstitutionally dismissed without due process of law. 

Finally, the Circuit Court erroneously reversed its prior orders, erroneously 

applied incorrect legal standards, and erroneously ignored clear evidence of Peacemaker's 

discovery misconduct to deny Mr. and Mrs. Goldstein's Fee Petition and Motion for Additional 

Discovery Sanctions. Rule 37(a)(4)(A) mandates an award of attorney fees and costs when a 
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party's motion to compel is fully granted. W.Va. R. Civ. P. 37(a)(4)(A). Although the 

Discovery Commissioner and the Circuit Court fully granted Mr. and Mrs. Goldstein's Motion to 

Compel, and rightfully questioned Peacemaker's credibility when it insisted it only had forty-two 

pages ofresponsive documents, the Circuit Court nevertheless denied Mr. and Mrs. Goldstein's 

Fee Petition. In the process, the Circuit Court ignored direct findings of discovery misconduct 

by the Discovery Commissioner and Peacemaker's own admitted discovery misconduct. It did 

so on the erroneous premise that Peacemaker's privacy objections were "sound and reasoned" 

when, in fact, Peacemaker has placed much of this "private" information in the public domain. 

Thus, the Circuit Court made clearly erroneous findings to justify its denial of Mr. and Mrs. 

Goldstein's Fee Petition and Motion for Additional Sanctions. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Mr. and Mrs. Goldstein believe oral argument is necessary under Rule 18(a) of 

the West Virginia Rules of Civil Procedure because: 1) all parties have not waived oral 

argument; 2) their appeal is not frivolous; 3) the dispositive issues have not been authoritatively 

decided; 4) the facts and legal arguments are not adequately presented in the briefs; and 5) the 

decisional process should be significantly aided by oral argument. W.Va. R.A.P. 18(a). 

Mr. and Mrs. Goldstein request oral argument under Rule 20(a) of the West 

Virginia Rules of Appellate Procedure for three reasons. First, this case presents an issue of first 

impression, to-wit: Should West Virginia Code § 61-6-23, as amended, be interpreted to 

eliminate all noise standards applicable to shooting ranges or to ensure that shooting ranges are 

subject to either local noise ordinance standards or the common law ofnuisance. Second, this is 

a case of fundamental public importance as this Honorable Court's interpretation of West 

Virginia Code § 61-6-23, as amended, will have a significant impact on each West Virginia 
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property owner's right to peaceful enjoyment of hislher property and ability to resist the 

intrusions of irresponsible shooting range operators. Finally, this case involves a fundamental 

constitutional question regarding the retroactive application of West Virginia Code § 61-6-23, as 

amended, and the Circuit Court's denial of Mr. and Mrs. Goldstein's vested property right (i.e. 

their claim for monetary damages) without due process oflaw. W.Va. R.A.P. 20(a). 

In addition to the foregoing reasons, Mr. and Mrs. Goldstein request oral 

argument because the Circuit Court's denial of their Fee Petition and Motion for Additional 

Sanctions represents: 1) a misapplication of settled law; and 2) an unsustainable exercise of 

discretion under settled law. W.Va. R.A.P. 19(a). Given the significant issues of first 

impression, the important property rights at stake, and the fundamental constitutional questions, 

Mr. and Mrs. Goldstein do not believe this this case is appropriate for a memorandum decision. 

ARGUMENT 

I. 	 STANDARD OF REVIEW 

This Honorable Court should review the Circuit Court's decision to grant 

Peacemaker summary judgment and the Circuit Court's corresponding interpretation of West 

Virginia Code § 61-6-23, as amended, under a de novo standard. Syllabus Point #1, Painter v. 

Peavy, 192 W.Va. 189,451 S.E.2d 755 (1994) ("A circuit court's entry ofsummary judgment is 

reviewed de novo."); Syllabus Point #1, Daily Gazette Co. v. W. Virginia Dev. Office, 206 

W.va. 51, 54, 521 S.E.2d 543, 546 (1999) ("Where the issue on an appeal from the circuit court 

is clearly a question of law or involving an interpretation of a statute, we apply a de novo 

standard of review."); see also Kay v. McGuirewoods. LLP, No. 15-0606,2017 WL 5353917, at 

*4 (W.Va. Nov. 9,2017) ("The plenary nature of our review of a summary judgment ruling is 

well-established. And the standard we apply to the lower court's decision to grant summary 
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judgment is similarly axiomatic: 'A motion for summary judgment should be granted only when 

it is clear that there is no genuine issue of fact to be tried and inquiry concerning the facts is not 

desirable to clarify the application ofthe law. "') (internal citations omitted) 

This Honorable Court should review the Circuit Court's reversal of its decision to 

award Mr. and Mrs. Goldstein's attorney fees and costs under an abuse of discretion standard. 

Syllabus Point #2, Daily Gazette Co. v. W. Virginia Dev. Office, 206 W.Va. 51, 54, 521 S.E.2d 

543, 546 (1999) ("[T]he trial [court] '" is vested with a wide discretion in determining the 

amount of ... court costs and counsel fees, [sic] and the trial [court's] ... determination of such 

matters will not be disturbed upon appeal to this Court unless it clearly appears that [it] has 

abused [its] discretion.") (internal citations omitted); see Beto v. Stewart, 213 W.Va. 355, 359

60, 582 S.E.2d 802, 806-07 (2003) ("The decision to award or not to award attorney's fees rests 

in the sound discretion of the circuit court, and the exercise of that discretion will not be 

disturbed on appeal except in cases of abuse."); see also Cox v. State, 194 W.Va. 210, 218 n. 3, 

460 S.E.2d 25,33 n. 3 (1995) (Cleckley, J., concurring) ("[A] circuit court necessarily abuses its 

discretion if it bases its ruling on an erroneous assessment of the evidence or an erroneous view 

of the law.") 

II. 	 THE CIRCUIT COURT ERRED BY GRAl'ITING PEACEMAKER SUMMARY 
JUDGMENT BECAUSE THE WEST VIRGINIA LEGISLATURE DID NOT 
INTEND WEST VIRGINIA CODE § 61-2-23, AS AMENDED, TO ELIMINATE 
ALL OF A WEST VIRGINIA PROPERTY OWNER'S PROTECTIONS AND 
REMEDIES AGAINST AN IRRESPONSmLE SHOOTING RANGE OPERATOR. 

A. 	 The Circuit Court Erroneously Determined That West Virginia Code § 61-2
23, as Amended, "Retroactively Prohibits Nuisance Actions Against Shooting 
Ranges." 

West Virginia Code § 61-6-23, as amended, provides only "limited" immunity for 

West Virginia shooting ranges. This is apparent from the title of the statute: "Shooting range: 
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limitations on nuisance actions; noise ordinances." W.Va. Code § 61-6-23 (emphasis added). A 

West Virginia shooting range is immune from the common law of nuisance - which protects 

West Virginia property owners from "a substantial and unreasonable interference with the 

private use and enjoyment of [their] land" - only "if the shooting range is operating in 

compliance with all ordinances relating to noise in effect at the time construction or operation of 

the shooting range began, whichever occurred earlier in time." Hendricks v. Stalnaker, 181 

W.Va. 31, 380 S.E.2d 198, 200 (1989); W.Va. Code § 61-6-23(e)(1). The Circuit Court failed to 

address, or even recognize, this "either/or" proposition: Either a shooting range operator must act 

reasonably under applicable noise ordinance standards or a shooting range operator must act 

reasonably under West Virginia's common law nuisance standards. Instead, the Circuit Court 

categorically and erroneously concluded "the recent amendment of W.Va. Code § 61-2-23, 

which retroactively prohibits nuisance actions against shooting ranges requires this action be 

dismissed in its entirety as a matter of law." It did so without any discussion or analysis of 

whether Peacemaker is actually "in compliance with" the Berkeley County Noise Ordinance or, 

more appropriately, whether Peacemaker can be "in compliance with" the Noise Ordinance 

simply by being exempt from it. Thus, the Circuit Court's Order Granting Defendant's Motion 

for Summary Judgment erroneously ignored the dispositive issue under the new statute. 

B. 	 The Circuit Court Erroneously Expanded West Virginia Code § 61-2-23, as 
Amended, to Eliminate All Protections for West Virginia Property Owners 
Against Irresponsible Shooting Range Operators. 

A court "should avoid whenever possible a construction of a statute which leads 

to absurd, inconsistent, unjust or unreasonable results." Hall v. Bd. of Educ. of Cty. of Mingo, 

208 W.Va. 534, 539, 541 S.E.2d 624,629 (2000) citing State v. Kerns. 183 W.Va. 130, 135,394 

S.E.2d 532, 537 (1990). The Circuit Court erroneously concluded that W.Va. Code § 61-2-23, as 
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amended, is '"intended to prevent any prospective relief against shooting ranges in the form of an 

injunction predicated upon noise" because the statute '"specifically instructs that a shooting range 

may not be enjoined based upon noise." This conclusion overstates and oversimplifies the 

statute to create an absurd, unfair, and unreasonable result. The plain language of the statute, and 

its title, demonstrate that it only places "limitations on nuisance actions." W.Va. Code § 61-2

23 (emphasis added). It does not completely abolish nuisance actions. If the Legislature 

intended to abolish nuisance actions against shooting ranges completely, it would have simply 

done so. It did not. Instead, it amended W.Va. Code § 61-2-23 to provide "limitations on 

nUIsance actions." Those limitations apply only "if the shooting range is operating in 

compliance with all ordinances relating to noise in effect" when the shooting range began 

operation." The Circuit Court erred by expanding W.Va. Code § 61-2-23, as amended, and 

creating an absolute prohibition for nuisance actions against shooting ranges where one does not 

exist in the statute. 

C. 	 The Circuit Court Erroneously Determined That 'Vest Virginia Code § 61-2
23, as Amended, "Allows Counties to Impose Whatever Noise Restrictions It 
Desires, But Protects Gun Ranges from Nuisance Actions If the Gun Ranges 
Are Operating In a Manner 'Consistent With' the Local Noise Ordinance 
Imposed." 

After discussing the general powers of counties and municipalities to enact 

planning and zoning ordinances under West Virginia Code § 8A-l-l, et seq., the Circuit Court 

erroneously concluded this general authority, along with W.va. Code § 61-2-23, as amended, 

'"authorizes each county to regulate shooting ranges as each deems appropriate" and, thus, 

"allows counties to impose whatever restrictions it desires, but protects gun ranges from nuisance 

actions if the gun ranges are operating in a manner consistent with the local noise ordinance 

imposed." (emphasis added). This conclusion is erroneous for at least four reasons. 
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First, the Circuit Court concluded that a county's general power to enact planning 

and zoning ordinances, coupled with the limitation on nuisance actions created by W.Va. Code § 

61-6-23, as amended, somehow allows a county or municipality the unilateral power to abolish 

the common law of nuisance. Such a conclusion is not supported by either statute or West 

Virginia law. Notably, the Circuit Court did not cite any authority for this erroneous conclusion. 

Second, the Circuit Court also concluded, without any authority, that "in drafting 

this Statute, the Legislature did not intend to preempt this local authority, and in fact, clearly 

designated the same" because "W.Va. Code § 61-2-23 authorizes each county to regulate 

shooting ranges as each deems appropriate." This conclusion is plainly wrong. West Virginia 

Code § 61-2-23, as amended, does nothing to enhance a county's ability to regulate shooting 

ranges. It clearly "limits" or "preempts" a county's ability to impose noise control standards. 16 

Third, the Circuit Court improperly amended the statute. West Virginia Code 

§ 61-6-23, as amended, provides only "limited" immunity for West Virginia shooting ranges "if 

the shooting range is operating in compliance with all ordinances relating to noise in effect at 

the time construction or operation of the shooting range began, whichever occurred earlier in 

time." (emphasis added). This is very different than "operating in a manner consistent with the 

16 Peacemaker reasons that an established shooting range cannot be held to any noise control standards 
because there were no standards in place when the shooting range was established and W. Va. Code § 61-2-23, as 
amended, now prohibits "more stringent standards than those standards in effect at the time of construction." It 
made the same argument under Virginia's version ofW.Va Code § 61-2-23, as amended, at the outset of this case. 
See Peacemaker's argument in its Motion to Dismiss Complaint filed March 4, 2016 [JA0036-0038] ("Section 15.2
917 of the Code of Virginia expressly limits the ability to file a nuisance action against a shooting range .... 
Accordingly, a nuisance action may not be maintained against a shooting range unless the shooting range is not in 
compliance with any applicable noise ordinance in effect at the time the range was constructed or approved. [ ...] 
At that time and now, there were no noise ordinances governing the [Peacemaker] property. [ ...] Accordingly, 
because [Peacemaker] was established in early 2011, it was exempt from the Berkeley County, West Virginia and 
Frederick County, Virginia Noise Ordinances. Substantive statutory Virginia law therefore completely bars [Mr. 
and Mrs. Goldstein's] nuisance claim against [peacemaker] as a matter of law.") If the Circuit Court's implicit 
adoption of Peacemaker's faulty reasoning is permitted to stand, this statute will essentially preempt any county 
from imposing any noise control standards on any existing shooting range in the State. And, all property owners in 
those West Virginia counties will also be deprived of any protections for their right to peaceful enjoyment of their 
property under the common law of nuisance. 
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local noise ordinance imposed" as the Circuit Court erroneously concluded. Regardless, the 

Circuit Court failed to address the fundamental legal and factual question: Is Peacemaker 

operating "in compliance with," or even "in a manner consistent with," the Berkeley County 

Noise Ordinance as required to earn immunity under the statute? 

Finally, all evidence presented for the Circuit Court's consideration demonstrated 

Peacemaker is not operating "in compliance with", or even "in a manner consistent with," the 

Berkeley County Noise Ordinance. The Court ignored these factual questions created by its 

erroneous characterization of West Virginia Code § 61-6-23, as amended. At the least, the Court 

should have granted Mr. and Mrs. Goldstein the benefit of the factual inferences from their 

evidence and denied Peacemaker's Motion for Summary Judgment to allow jury consideration. 

m. 	 THE CIRCUIT COURT ERRED BY GRANTING PEACEMAKER SUMMARY 
JUDGMENT BECAUSE THE WEST VIRGINIA LEGISLATURE DID NOT 
INTEND WEST VIRGINIA CODE § 61-2-23, AS AMENDED, TO IMMUNIZE AN 
IRRESPONSIBLE SHOOTING RANGE OPERATOR FROM WEST 
VIRGINIA'S COMMON LAW OF NUISANCE WHEN THAT SHOOTING 
RANGE OPERATOR IS EXEMPT FROM A COUNTY NOISE ORDINANCE. 

A. 	 Peacemaker Is Not "In Compliance With" the Berkeley County Noise 
Ordinance by Being Exempt from the Ordinance. 

Berkeley County's Noise Ordinance expressly provides: "The provisions of 

subsection (a) and (b) of this Ordinance do not apply to: (1) Lawful hunting or target shooting, 

trap, skeet or shooting ranges as defined in § 61-6-23 ...." However, Peacemaker incorrectly 

reasons that it "was and remains exempt from Berkeley County's Noise Ordinance and was 

therefore in compliance with all local ordinances relating to noise at the time [it] was established 

and began operating." [JA2018] This self-serving argun1ent contradicts the clear statutory 

language and Legislative intent for West Virginia Code § 61-6-23, as amended. 
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In the absence of a specific definition, a court should always apply the plain 

meaning of words and phrases contained in a statute. See e.g. Subcarrier Commc'ns. Inc. v. 

Nield, 218 W.Va. 292, 297, 624 S.E.2d 729, 734 (2005) citing Appalachian Power Co. v. State 

Tax Dep't, 195 W.Va. 573, 587, 466 S.E.2d 424, 438 (1995) ("We look first to the statute's 

language. If the text, given its plain meaning, answers the interpretive question, the language 

must prevail and further inquiry is foreclosed.") West Virginia Code § 61-6-23, as amended, 

does not define the phrase "in compliance with," and certainly does not define it as Peacemaker 

advocates. This Honorable Court should utilize the plain meaning of the phrase "in compliance 

with" when applying West Virginia Code § 61-6-23 to the present case. 

The Cambridge Dictionary defines the word "compliance" as "the act of obeying 

an order, rule, or request." See http://dictionary.cambridge.orglus/dictionary/english/compliance. 

Black's Law Dictionary defines the ~ord "comply" as "to act in accordance with your 

obligations, to yield or to carry into effect or to accommodate something. See 

http://thelawdictionary.org/comply. Meanwhile, the Business Dictionary defines the word 

"compliance" as: 

Certification or confinnation that the doer of an action (such as 
the writer of an audit report), or the manufacturer or supplier of a 
product, meets the requirements of accepted practices, 
legislation, prescribed rules and regulations, specified 
standards, or the tenns of a contract. See also confonnance. 

See http://www.businessdictionary.comldefinition/compliance.html (emphasis added). Each of 

these authorities defines "compliance" with a common element: action. One cannot be "in 

compliance with" a prescribed, rule, regulation, or standard by doing nothing. Yet, this is 

exactly what Peacemaker suggests: It is "in compliance with" Berkeley County's Noise 

Ordinance because it is exempt. Indeed, Peacemaker offers no evidence that it meets the actual 
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noise standards set forth in Berkeley County's Noise Ordinance. Therefore, it cannot, under any 

commonly-understood definition of "compliance," be considered "in compliance with" the 

Berkeley County Noise Ordinance, nor can it claim immunity from West Virginia's common law 

of nuisance under West Virginia Code § 61-6-23, as amended. The Circuit Court erred by 

implicitly adopting Peacemaker's reasoning. l7 

B. 	 At Least Two Courts Have Rejected Peacemaker's Argument That it Is "in 
Compliance With" the Berkeley County Noise Ordinance by Being Exempt 
From the Ordinance. 

In Gray v. Barnhart, 144 Pa. Cmwlth. 474, 601 A. 2d 924 (1992), four 

Pennsylvania property owners filed a common law nuisance action to enjoin the use of adjoining 

property as a shooting range because of excessive noise. The lower court granted the shooting 

range operators summary judgment based on two specialized immunity statutes for shooting 

ranges which are nearly identical to West Virginia Code § 61-6-23, as amended. These 

Pennsylvania immunity statutes provided: 

All owners of rifle, pistol, silhouette, skeet, trap, black powder or 
other ranges in this Commonwealth shall be exempt and immune 
from any civil action or criminal prosecution in any matter relating 
to noise or noise pollution resulting from the normal and accepted 
shooting activity on ranges, provided that the owners of the 
ranges are in compliance with any applicable noise control 
laws or ordinances extant at the time construction of the range 
was initiated. 

35 P.S. § 4501 (emphasis added). Id at 476,925. 

17 Counsel to the Senate Judiciary Committed explained the purpose of SB 575 (W. Va. Code § 61-6-23, as 
amended) on March 11, 2017 with specific reference to "noise ordinances and the levels therein" and further 
explained the amended statute "only limits nuisance actions to those circumstances where they exceed noise levels 
in effect at those times." This demonstrates a clear intent that a shooting range must be subject to some 
ascertainable noise control standard (i.e. "noise levels") before it is exempt from the common law of nuisance. In its 
Motion for Summary Judgment, Peacemaker essentially asked the Circuit Court to pretend that an exemption from 
the Berkeley County Noise Ordinance somehow equates to specific "noise levels in effect" when the shooting range 
was established. Although it did not even address the issue, the Circuit Court implicitly adopted this erroneous 
reasoning by granting Peacemaker summary judgment. 
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The owners of the ranges shall not be subject to any action for 
nuisance, and no court in this Commonwealth shall enjoin the use 
or operation of the ranges on the basis of noise or noise pollution, 
provided the owners of the ranges are in compliance with any 
applicable noise control laws or ordinances extant at the time 
construction of the range was initiated. 

35 P.S. § 4502 (emphasis added). Id at 476, 925. Just as Peacemaker argues in this case, the 

shooting range owners argued, and the lower court held that, because there were no noise control 

ordinances in existence at the time range construction began, the immunity statute prevented any 

common law nuisance action against the shooting range. Id at 476, 925. In reversing the lower 

court, the appellate court sharply criticized the shooting range operators' argument: 

The interpretation urged by the appellees and accepted by the 
trial court is, in our view, unreasonable. If that interpretation 
were to be accorded this legislation, the use of land as a shooting 
range could not be stopped even if the noise resulting therefrom 
constituted a clear nuisance. Not only is such an interpretation 
unreasonable, it would favor the private interest of the owner ofthe 
range over the public interest of all adjoining landowners. 
Accordingly, we believe that the immunity afforded by the 
legislation applies only where a noise control ordinance is in 
effect at the time the shooting range is constructed and tlte 
range is ill compliance witlt tlte provisions of titat ordinance. As 
Derry Township had no noise control ordinance in effect when this 
range was constructed, the question of whether such use is a 
nuisance must be litigated. 

Id at 926-927 (emphasis added). This ruling is significant because the appellate court found 

immunity only applies when: 1) a noise control ordinance exists; and 2) the shooting range 

operator actually complies with the noise standards in the noise control ordinance. It is also 

significant because the appellate court recognized that the common law of nuisance is still 

applicable to a shooting range when no noise control standards apply. 

In Yates v. Kemp, 979 N.E.2d 678, 681 (Ind. Ct. App. 2012), four Indiana 

property owners brought a nuisance action against a nearby shooting range operator claiming his 
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operation of the shooting range impaired their own enjoyment of their properties. The shooting 

range operator filed a motion for summary judgment in reliance upon an Indiana "safe harbor" 

statute which is also nearly identical to West Virginia Code § 61-6-23, as amended: 

A person who owns, operates, or uses a shooting range is not liable 
in any civil or criminal matter relating to noise or noise pollution 
that results from the normal operation or use of the shooting range 
if the shooting range complies with a law or an ordinance that 
applied to the shooting range and its operation at the time of 
the construction or initial operation of the shooting range, if 
such a law or ordinance was in existence at the time of the 
construction or initial operation of the shooting range. 

Indiana Code § 14-22-31.5-6 (1996) (emphasis added). Just as Peacemaker argues in this case, 

the shooting range operator argued he was entitled to immunity from any nuisance action under 

this statute because there were no noise ordinances in effect when he built his shooting range. 

The lower court agreed, granted the shooting range operator's motion, and dismissed the 

property owners' nuisance claims. In reversing the lower court, the appellate court reasoned: 

The plain language of the statute supports the [property 
owners'] argument. Section 6 [of Indiana Code § 14-22-31.5-6 
(1996)] provides that in order for a shooting range to be immune 
from liability for noise pollution, a law or ordinance governing 
shooting ranges must have been in effect when the range in 
question was built or initially operated. Furthermore, the law or 
ordinance must apply to the range, and the range must be in 
compliance with the requirements of the law or ordinance. We 
are bound to carry out the legislature's intent as expressed in the 
plain language of the statute. In this case, there is no dispute that 
there were no applicable local ordinances or state laws in effect 
when [the shooting range operator] built his range in 1962. If we 
were to hold that [the shooting range operator] is entitled to the 
protection afforded by section 6 even though he does not meet that 
statute's conditions, we would effectively nullify those conditions. 
We may not construe portions of a statute to be meaningless. 

Yates v. Kemp, 979 N.E.2d 678, 681 (Ind. Ct. App. 2012) (emphasis added) (internal citations 

omitted). The appellate court further reasoned: 
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If a shooting range is built and operated in compliance with an 
applicable local ordinance after the ordinance is issued, then 
section 6 grants owners, operators, and users of the shooting range 
the benefit of a safe harbor against lawsuits alleging excessive 
noise. 

Id at 681-82. This ruling is significant because the appellate court also found immunity only 

applies when: 1) a noise control ordinance exists; and 2) the shooting range owner actually 

complies with the noise standards in the noise control ordinance. It is also significant because 

the appellate court recognized that the common law of nuisance is still applicable to a shooting 

range when no noise control standards apply. Finally, this ruling is significant because the 

appellate court wisely recognized that the Indiana Legislature could not have intended to 

eliminate all noise standards applicable to shooting ranges and, thus, all protections for property 

owners against irresponsible shooting range operators. 

This Honorable Court should adopt the same balanced views and the same sound 

reasoning when considering Peacemaker's self-serving interpretation of West Virginia Code § 

61-6-23, as amended, and the Circuit Court's implicit adoption of Peacemaker's self-serving 

reasoning. Peacemaker offers no valid reason for this Honorable Court to interpret West 

Virginia Code § 61-6-23, as amended, in such a manner as to leave West Virginia property 

owners with no protections and no remedies whatsoever against irresponsible shooting range 

operators. Certainly, Peacemaker offers no valid reason for this Honorable Court to favor their 

private interests over the public interests of all property owners, including Mr. and Mrs. 

Goldstein, who adjoin the Peacemaker shooting range and suffer from its excessive, offensive, 

and untimely noise. 
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IV. 	 THE CIRCIDT COURT ERRED BY GRANTI~G PEACEMAKER SUMMARY 
JUDGMENT BECAUSE 'VHETHER PEACEMAKER IS "IN COMPLIANCE 
'VITH" THE BERKELEY COUNTY NOISE ORDINANCE STANDARDS IS A 
QUESTION OF FACT TO BE DETERMINED AT TRIAL. 

"A motion for summary judgment should be granted only when it is clear that 

there is no genuine issue of fact to be tried and inquiry concerning the facts is not desirable to 

clarify the application of the law." Kay v. McGuirewoods. LLP, supra. To earn inununity under 

West Virginia Code § 61-6-23, as amended, Peacemaker must demonstrate actual compliance 

with the noise control standards set forth in the Berkeley County Noise Ordinance. The only 

evidence of record demonstrates the opposite. Peacemaker's noise levels have been measured as 

high as ninety-four decibels during daytime hours. This far exceeds the Berkeley County Noise 

Ordinance standards (i.e. "Between the hours of 7 o'clock a.m. and 10 o'clock p.m., the noise 

level received and measured by a law enforcement officer at the residential setting may not 

exceed 60 decibels (db) (A scale) .... Between the hours of 10 o'clock p.m. and 7 o'clock 

a.m., the noise level received and measured by a law enforcement officer at the residential 

setting may not exceed 50 db (A scale)."). Peacemaker has not offered any evidence that it 

actually complies with the Berkeley County Noise Ordinance standards to justify immunity from 

Mr. and Mrs. Goldstein's nuisance action. Moreover, these are questions of fact to be decided by 

a jury, not by the Circuit Court on summary judgment. The Circuit Court erred by denying Mr. 

and Mrs. Goldstein the opportunity to conduct further discovery, removing these questions from 

jury consideration, and granting Peacemaker summary judgment. See Mr. and Mrs. Goldstein's 

Rule 56(f) affidavits [JA2270-2275]. 
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v. 	 THE CIRCUIT COURT ERRED BY GRANTING PEACEMAKER SUMMARY 
JUDGMENT BECAUSE, IF WEST VIRGI~'1A CODE § 61-2-23, AS AMENDED, 
IS APPLIED RETROACTIVELY, THE PETITIONERS WILL BE 
UNCONSTITUTIONALLY DEPRIVED OF VESTED PROPERTY RIGHTS, 
DENIED ACCESS TO THE COURTS OF THIS STATE, AI\T)) DENIED A 
CERTAIN REMEDY. 

The Circuit Court correctly recognized that West Virginia Code § 61-2-23, as 

amended, is expressly retroactive. W.Va. Code § 61-6-23(f) ("It is the intent of the Legislature 

in enacting the amendments to this section during the 2017 regular session of the Legislature that 

the amendments be applied retroactively.") The Circuit Court also correctly recognized that "a 

statute may be applied retroactively ... so long as vested property rights are not taken in 

violation of due process of law." See Martinez v. Asplundh Tree Expert Co., _ W.Va._, 

803 S.E.2d 582 (2017) (emphasis added). However, the Circuit Court completely failed to 

recognize that Mr. and Mrs. Goldstein's claims for monetary damages are vested property rights 

and completely failed to recognize that West Virginia Code § 61-6-23, as amended, cannot be 

applied retroactively to deprive Mr. and Mrs. Goldstein of their vested claims for monetary 

damages. Instead, relying upon Landgraf v. USI Film Products, 511 U.S. 244, 266, 114 S. Ct. 

1483, 1497, 128 L.Ed.2d 229, 253 (1994), and other cases which only address claims for 

injunctive relief, the Circuit Court erroneously concluded Mr. and Mrs. Goldstein "are not 

entitled to the relief sought in the fonn of injunctive relief' because "it is abundantly clear the 

Legislature intended to prevent any prospective relief against shooting ranges in the fonn of an 

injunction predicated upon noise." This faulty conclusion is premised upon the Circuit Court's 

erroneous interpretation of West Virginia Code § 61-6-23, as amended (i.e. the statute 

completely abolishes nuisance actions against shooting ranges regardless of whether they are in 

compliance with noise ordinance standards). Moreover, this faulty conclusion completely 

ignores Mr. and Mrs. Goldstein's vested property rights in their claims for monetary damages. 
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"The United States Supreme Court has acknowledged that an accrued cause of 

action is a vested property right and is protected by the guarantee of due process." Gibson v. W. 

Virginia Dep't of Highways, 185 W.va. 214,225,406 S.E.2d 440,451 (1991) holding modified 

by Neal v. Marion, 222 W.Va. 380, 664 S.E.2d 721 (2008) citing Gibbes v. Zimmerman, 290 

U.S. 326, 54 S. Ct. 140, 78 L.Ed. 342 (1933).18 Mr. and Mrs. Goldstein filed their Complaint on 

September 21, 2015 seeking both injunctive relief and monetary damages. They litigated in the 

courts of this State for nearly two years before the Legislature amended West Virginia Code § 

61-6-23. Therefore, they have a clear, vested property right in their cause of action against 

Peacemaker for nuisance and their claims for both injunctive relief and monetary damages. 

Article ill, Section 17 ofthe West Virginia Constitution provides: 

The courts of this state shall be open, and every person, for an 
injury done to him, in his person, property or reputation, shall have 
remedy by due course of law; and justice shall be administered 
without sale, denial or delay. 

W. Va. Const. Art. ill, § 17. "When a legislative enactment either substantially impairs vested 

rights or severely limits existing procedural remedies permitting court adjudication of cases, then 

the certain remedy provision of Article III, Section 17 [of the West Virginia Constitution] is 

implicated." Gibson v. W. Virginia Dep't of Highways, supra at 451, 225. "The term 'vested 

right,' as used in the certain remedy provision, means that an actual cause of action which was 

substantially affected existed at the time of the legislative enactment." In the present case, Mr. 

18 "While courts in this Commonwealth and across the country vacillate along the spectrum from holding 
sacrosanct any injury that was protected under common law at the time a state adopted its constitution, to allowing 
for revision only where the legislature supplies a quid pro quo remedy, to allowing the legislature free reign to 
redefme what is a 'legal injury,' all agree that the legislative branch cannot dissolve a right to recover once a 
case accrues. See David Schuman, The Right to a Remedy, 65 Temp. L.Rev. 1197, 1206 (1992). 'If, at that 
moment in a particular case, the law would provide the plaintiff access to a remedy, no subsequent law can 
take it away.' Id. at 1208. Moreover, the date the law is frozen for a case is the date the injury occurs, and thus the 
date the cause of action and the relevant defenses accrue." Konidaris v. Portnoff Law Assocs., Ltd., 598 Pa. 55, 74, 
953 A.2d 1231, 1242 (2008) (emphasis added). 

41 


http:1933).18


and Mrs. Goldstein's cause of action for nuisance against Peacemaker "existed at the time of 

legislative enactment" of West Virginia Code § 61-6-23, as amended (July 3, 2017). This 

includes their claims for injunctive relief and their claims for monetary damages. There is no 

doubt the Circuit Court's dismissal of their cause of action based on West Virginia Code § 61-6

23, as amended, "substantially impairs" or "severely limits" their vested rights and 

corresponding remedies. It eliminated their accrued cause of action for monetary damages (i.e. 

diminution in value and annoyance and inconvenience) caused by Peacemaker's nuisance. 

Therefore, Mr. and Mrs. Goldstein's rights under Article III, Section 17 of the West Virginia 

Constitution are clearly implicated and unconstitutionally impaired by the Circuit Court's 

retroactive application of West Virginia Code § 61-6-23, as amended, to their existing cause of 

action for nuisance and corresponding claims for both injunctive relief and monetary damages. 

Although the Legislature has "unmatched powers" which "allow it to sweep away 

settled expectations suddenly and without ~ndividualized consideration," these unmatched 

powers do not allow the Legislature ''to retroactively change statutes so as to sweep away vested 

property rights." Gribben v. Kirk, 197 W.Va. 20, 26-27, 475 S.E.2d 20, 26-27 (1996) citing 

Landgrafv. USI Film Products, 511 U.S. 244, 266, 114 S. Ct. 1483, 1497, 128 L.Ed.2d 229,253 

(1994); but see Van Emmerik v. Janklow, 454 U.S. 1131, 102 S. Ct. 986, 71 L.Ed.2d 285 (1982) 

(White, 1., dissenting); Forbes Pioneer Boat Line v. Board of Commissioners, 258 U.S. 338, 42 

S. Ct. 325,66 L.Ed. 647 (1922) (The due process clause is violated when a state passes a statute 

which applies retroactively to make lawful the imposition of tolls which a court had found 

should be reimbursed to a steamboat company because the tolls, when paid by the steamboat 

company, had been unlawfully imposed); Waters Landing Limited Partnership v. Montgomery 

County, 337 Md. 15,650 A.2d 712, 718 (Ct. App.1994) ("An ordinance interferes with vested 
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rights when it attempts 'retroactively to change legislative policy. ", (citation omitted)); see 

generally 16A Am. Jur.2d Constitutional Lmv §§ 667-681 (1979); Cf Hughes v. Washington. 

389 U.S. 290, 296-97, 88 S. Ct. 438, 442, 19 L.Ed.2d 530, 535-36 (1967) (Stewart, J., 

concurring) ("[A] State cannot be permitted to defeat the constitutional prohibition against taking 

property without due process of law by the simple device of asserting retroactively that the 

property it has taken never existed at all."). This is precisely what the Circuit Court has done; it 

has unconstitutionally "swept away" Mr. and Mrs. Goldstein's vested property rights (i.e. claims 

for monetary damages) as though their rights "never existed at all." Indeed, the Circuit Court did 

not even aclrnowledge the existence of these claims in its Order Granting Defendants' Motion for 

Summary Judgment. 

West Virginia Constitution, Article 3, § 17 guarantees "every person, for an injury 

done to him, in his person, property or reputation, shall have remedy by due course of law[.]" 

This fundamental constitutional right belongs to Mr. and Mrs. Goldstein too. "Put simply, [Mr. 

and Mrs. Goldstein] have a fundamental constitutional right to use West Virginia'S court system 

to seek justice." Brown ex reI. Brown v. Genesis Healthcare Corp., 228 W.Va. 646, 666, 724 

S.E.2d 250,270 (2011), cert. granted, judgment vacated sub nom. Marmet Health Care Ctr., Inc. 

v. Brown, 565 U.S. 530, 132 S. Ct. 1201, 182 L. Ed. 2d 42 (2012). Therefore, the Legislature 

and the Circuit Court cannot "sweep away" Mr. and Mrs. Goldstein's vested property rights with 

retroactive amendments to West Virginia Code § 61-2-23. This is true even if the Circuit 

Court's expanded interpretation of West Virginia Code § 61-2-23 were correct because Mr. and 

Mrs. Goldstein have a vested property right in their claims for monetary damages. 
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VI. 	 THE CIRCUIT COURT ERRED BY REVERSING ITS PRIOR SANCTIONS 
ORDER M~ DENYING THE PETITIONERS' FEE PETITION M~ MOTION 
FOR ADDITIONAL SANCTIONS BECAUSE RULE 37(A)(4)(A) MANDATES 
SANCTIONS AND THE CmCUMSTANCES OF THIS CASE 'VARRANT 
SANCTIONS. 

On December 12, 2016, Mr. and Mrs. Goldstein filed a Fee Petition pursuant to 

Rule 37(a)(4)(A) of the West Virginia Rules of Civil Procedure. They filed their Fee Petition at 

the Circuit Court's direction following: 1) the September 30, 2016 Recommended Order of 

Discovery Commissioner Granting in Part and Denying in Part Plaintiffs' Motion to Compel; 2) 

the Circuit Court's November 10, 2016 Order Granting in Part and Denying in Part Plaintiffs' 

Motion to Compel by Adopting in Full the Recommendations of the Discovery Commissioner 

(fmding that "Plaintiffs have substantially prevailed"; that "Plaintiffs have been required to move 

to compel discovery which Defendants should have produced voluntarily pursuant to the West 

Virginia Rules of Civil Procedure"; and that "Plaintiffs may file an application for attorney fees 

and expenses"); and 3) the Circuit Court's November 14, 2016 Order (finding that "given its 

award of attorney fees and costs to the Plaintiffs and the Plaintiffs' pending fee petition" the 

Court's decision to split the Discovery Commissioner's fee equally between the Plaintiffs and 

the Defendants should be vacated and resolved as part of the Plaintiffs fee petition"). Despite 

its own findings, and the legal and factual basis for them, the Circuit Court completely reversed 

its prior decisions, and thereby abused its discretion, by entering its Order Denying Plaintiffs 

Fee Petition and Motion for Additional Sanctions for Litigation Misconduct on August 9,2017 

without any basis for the reversal. 

44 




A. 	 The Circuit Court Applied the 'Wrong Legal Standard to Deny Mr. and Mrs. 
Goldstein Attorney Fees and Costs as a Discovery Sanction Against 
Peacemaker. 

Rule 37(a)(4)(A) mandates an award of attorney fees and costs to Mr. and Mrs. 

Goldstein as follows: 

If the motion [to compel] is granted, the court shall ... require the 
party ... whose conduct necessitated the motion ... to pay to the 
moving party the reasonable expenses incurred in obtaining the 
order, including attorney fees .... 

W.Va. R. Civ. P. 37(a)(4)(A) (emphasis added). Although it indicated "Plaintiffs' Motion to 

Compel is granted in part and denied in part," the Circuit Court's November 10,2016 Order did 

not deny any part of Mr. and Mrs. Goldstein's Motion to Compel. Moreover, it specifically 

found "Plaintiffs have been required to move to compel discovery which Defendants should 

have produced voluntarily pursuant to the West Virginia Rules of Civil Procedure" and, 

therefore, "Plaintiffs may file an application for attorney fees and expenses in accordance with 

Rule 34(a)(4) (sic) within 30 days of this order." (emphasis added). This demonstrates the title 

of the Circuit Court's Order is a misnomer and the mandatory fee-shifting language of Rule 

37(a)(4)(A) applies. The Circuit Court erroneously applied the Rule 37(a)(4)(C) discretionary 

standard and a separate "bad faith" standard to deny Mr. and Mrs. Goldstein's Fee Petition. 

B. 	 The Circuit Court Failed to Identify Any "Substantial Justification" for 
Peacemaker's Discovery Misconduct. 

Although the Circuit Court did not analyze Mr. and Mrs. Goldstein's Fee Petition 

under Rule 37(a)(4)(A), its exceptions to mandatory fee shifting do not prevent an award of 

attorney fees and costs to Mr. and Mrs. Goldstein. Rule 37(a)(4)(A) mandates fee-shifting: 

unless [1] the court finds the motion was filed without the 
movant's first making a good faith effort to obtain the discovery 
without court action, or [2J that the opposing party's answer, 
response, or objection was substantially justified, or [3J that other 
circumstances make an award of expenses unjust. 
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W.Va. R. Civ. P. 37(a)(4)(A) (emphasis added). Peacemaker does not contend, nor did the 

Circuit Court find, that Mr. and Mrs. Goldstein filed their Motion to Compel "without first 

making a good faith effort to obtain the discovery without court action." Peacemaker also does 

not contend, nor did the Circuit Court find, "other circumstances make an award of expenses 

unjust." While Peacemaker argued some of their objections were "substantially justified," the 

Circuit Court did not undertake such an analysis or make such a finding. Instead, the Circuit 

Court undertook a factually and legally flawed analysis of whether Peacemaker "acted in bad 

faith, vexatiously, wantonly, or for oppressive reasons" and erroneously concluded 

"[Peacemaker did not act] in bad faith ... it was a legitimate dispute, [ therefore] each side bears 

its own costs of the dispute." 

C. 	 The Circuit Court Abused its Discretion, Made Clearly Erroneous Findings, 
and Overlooked Obvious Discovery Abuses to Deny Mr. and Mrs. 
Goldstein's Fee Petition and Motion for Additional Sanctions. 

To justify denying Mr. and Mrs. Goldstein's Fee Petition and Motion for 

Additional Sanctions in their entirety, the Circuit Court erroneously found: 1) "[a]fter [the Court 

entered a Protective Order on November 10, 2016,] [Peacemaker] complied and provided the 

ordered information"; 2) "there has been no evidence presented that [Peacemaker] did not 

participate and cooperate in the meeting and conferring ... in June 2016; 3) "[Peacemaker] 

balanced the privacy interests of their client and client's customer base with the requests being 

sought based upon sound and reasoned objections"; 4) "on N overnber 10, 20 16, [Peacemaker] ... 

timely filed the supplemental responses to the information sought, as well as verification of all 

responses to date"; 5) "[Peacemaker] in this case kept communication open and complied with 

Court orders in a timely fashion"; and 6) "[t]he production of personal identifying information 

was a hotly contested discovery issue, and one of many legal issues legitimately advanced by the 
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parties in this complex matter." Each of the Circuit Court's findings is contradicted by the 

procedural history ofthis case. 19 

The following review of Mr. and Mrs. Goldstein's discovery requests, and 

Peacemaker's responses/objections, demonstrates the Circuit Court's erroneous findings and 

corresponding abuse of discretion: 

• Interrogatory Nos. 1 through 4. Peacemaker refused to provide contact 

information for potential fact and expert witnesses in response to Mr. and Mrs. Goldstein's 

Interrogatory Nos. 1 through 4. [JA0450-0451] During the Discovery Commissioner's hearing, 

Peacemaker conceded it should have provided contact information for potential witnesses and 

agreed to provide supplemental information by September 12, 2016. [JA0589] (Peacemaker's 

Counsel: "Admittedly, it was a broad swath stating all other individuals identified in the 

documents. I would have no issue going through to the extent that there are other individuals 

identified and providing contact information to the extent I have it. I think that would be a 

reasonable request and I can review the documents that we have produced, and to the extent we 

have contact information, I will agree to provide it."); [JA0592] (peacemaker's Counsel: "I 

believe under the requirements that we were, to the extent we have it, that we are required to 

provide contact information, and we have not done that."). The Discovery Commissioner noted 

this concession in his recommended order. [JA0405] ("[Peacemaker] agreed at the hearing to 

19 As an initial matter, it appears the Circuit Court abused its discretion by failing to review the complete 
record of this discovery dispute. On May 18,2017, the Circuit Court acknowledged: "I'm not comfortable awarding 
fees over a controversy that I've had no involvement in. Ijust don't think it's fair to any of the parties." The Circuit 
Court also acknowledged it would be necessary to review the entire record to rule on the discovery dispute properly. 
[lA3448-3457] Nevertheless, the Circuit Court entered its Order Denying Plaintiffs Fee Petition on August 9, 
2017. This was one month before the Court's Reporter received a request to prepare the transcript of the March 20, 
2017 Pitrolo hearing (September 6, 2017) and two months before the Court Reporter prepared the transcript of the 
March 20,2017 Pitrolo hearing (October 6, 2017). [JA3552-3554] 
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provide the requested information [the identity of people with knowledge in response to 

Interrogatory Nos. 2 and 4] within ten (10) days."). 

• Interrogatory No.6. Peacemaker refused to provide information related to 

social media accounts in response to Mr. and Mrs. Goldstein's Interrogatory No.6. [JA0452] 

During the Discovery Commissioner's hearing, Peacemaker requested - for the first time - entry 

of a protective order regarding this information. [JA0600] (Peacemaker's Counsel: "I'm not 

conceding that we need to disclose it, but I, if that's the ruling by this Commissioner and the 

Judge, then we would absolutely request a Protective Order for this type of information."). The 

Discovery Commissioner found Peacemaker failed to provide even "the public portion of their 

social media material or relevant information from public or private sections of their social 

media sites responsive to the request" and overruled their objections with a recommendation that 

any "privileged, confidential, or proprietary" information should be "produced subject to the 

terms of a protective order." [JA0407] 

• Interrogatory Nos. 7 and 8. Peacemaker failed to provide complete answers to 

Mr. and Mrs. Goldstein's Interrogatory Nos. 7 and 8 seeking the factual basis for their statute of 

limitations defenses. [JA0452-0453] During the Discovery Commissioner's hearing, 

Peacemaker again conceded it should have provided basic witness contact information. [JA0615] 

(Peacemaker's Counsel: "I, again will concede that - that contact information for Mr. Parsons 

and Mr. Spitzer, to the extent we have it, will be provided.") The Discovery Commissioner 

found Peacemaker "failed to provide contact information" for potential witnesses; "failed to 

provide any detailed information specifying dates work was done on each range after September 

I, 2011 and the specific dates and times all such work was performed"; "failed to describe the 

use of each range before September 22, 2011"; and failed to provide relevant information 
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concerning the assertion that "most shooting ranges were completed prior to September 1, 2011." 

Accordingly, the Discovery Commissioner directed Peacemaker to provide the requested 

information. [JA0367-0368] ("This appears directly relevant to important issues in the case.") 

• Interrogatory Nos. 9 and 10. Peacemaker refused to answer Interrogatory Nos. 

9 and 10 as supernumerary. [JA0455-0456] The Discovery Commissioner overruled these 

objections and directed Peacemaker to answer both "fully." [JA0369] 

• Document Request Nos. 11 and 12. Peacemaker refused to produce 

documents reflecting receipts from customers in response to Document Request Nos. 11 and 12, 

claiming this is "privileged and confidential" and irrelevant information. [JA0458] During the 

Discovery Commissioner's hearing, Peacemaker argued relevance and raised - for the first time 

- "privacy concerns with disclosing who uses the range." [JA0644] Although Peacemaker 

claimed privilege, it did not produce a privilege log.2o [JA0451-0452] Peacemaker also did not 

specify concerns related to violation of State or Federal laws or violation of Constitutional rights. 

Peacemaker's counsel also did not review its records to determine what documents might be 

responsive to Mr. and Mrs. Goldstein's requests before objecting. [JA0652] (peacemaker's 

Counsel: "... I'll admit I don't know to what extent. I would assume that there is some 

accounting, but I don't know to what extent there is."); [JA0654] (Peacemaker's Counsel: "I 

don't know what's there, I just want everybody to be clear ... I would assume there is some 

type of record system, but I don't know what it is, but that would then in turn show specific 

members, customers.") The Discovery Commissioner found "the evidence appears to be 

relevant and might lead to admissible evidence by revealing the identities of persons utilizing the 

20 Mr. and Mrs. Goldstein's Interrogatory No.5 requested an "itemized privilege log listing every document 
[the Defendants] withheld from discovery" and specific information about each document withheld sufficient "to 
allow the Court to entertain arguments concerning its production in discovery." [JA045 1-0452] 
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ranges" as potential witnesses who "may have information concerning the hours of operation, 

construction of ranges, nature of events, hours of operation, and other relevant information." 

[JA041O] The Discovery Commissioner further recognized that "customers themselves might 

not desire their personal information to be produced without some protective mechanism in 

place." 21 Accordingly, the Discovery Commissioner overruled Peacemaker's objections; 

directed Peacemaker to produce the requested documents subject to a protective order; and 

directed Peacemaker to label any documents they claimed to be "confidential, sensitive or 

proprietary" as such for protection under the protective order. [JA0410-0411] 

• Document Request Nos. 13 through 16. Peacemaker refused to produce 

documents reflecting sales and use tax remittance in response to Document Request Nos. 13 

through 16, claiming this is "privileged and confidential" and irrelevant information. [JA0458

0459] During the Discovery Commissioner's hearing, Peacemaker argued relevance and 

claimed the information is proprietary. The Discovery Commissioner found "the timing, 

increases or decreases in such payments may well shed light upon the sales and usage of the 

ranges involved in this case." Accordingly, the Discovery Commissioner overruled 

Peacemaker's objections and directed it to produce the requested documents subject to a 

protective order. [JA0410-0411] 

• Document Request Nos. 23 and 24. Peacemaker did not object to producing, 

but failed to specify, documents which identify each person, organization, or entity which has 

used each shooting range. [JA0461] During the Discovery Commissioner's hearing, 

Peacemaker conceded it did not object to producing documents which identify shooting range 

21 At this point, Peacemaker had not even acknowledged the existence of its PractiScore data base, let alone 
the fact that any member of the public could view this information through the PractiScore website. 
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users.22 Instead, it contended it had produced all such records as part ofthe forty-two documents 

it produced with its discovery responses. [JA0664] (Peacemaker's Counsel: "I would concede 

there is no objection in my response, but all documents for anybody that has used each range ... 

that's extremely broad. I mean that could be any and all documents are retained by my client, to 

the extent there are any. [ ...] Again ... we have, based upon the information that I have, we 

have provided those documents."); [JA0665] (Peacemaker's Counsel: "an answer more to the 

point ... perhaps I can supplement, is that that (sic) what we believe all we have"). The 

Discovery C0111D)issioner found the information to be "relevant and discoverable" and directed 

Peacemaker to produce all responsive documents subject to a protective order.23 [JA0411] 

• Document Request Nos. 25 through 28. Peacemaker objected to producing 

documents which reflect the types of use of each shooting range on its property in response to 

Document Request Nos. 25 and 26. It also objected to producing documents related to each 

shooting competition conducted at each shooting range on its property in response to Document 

Request Nos. 27 and 28. [JA0461-0462] Peacemaker claimed these requests were "overly 

22 This concession completely undermines the Circuit Court's erroneous findings that: 1) "[Peacemaker] 
balanced the privacy interests of their client and client's customer base with the requests being sought based upon 
sound and reasoned objections; and 2) "[t]he production of personal identifying information of customers was a 
hotly contested discovery issue, and one of the many legal issues legitimately advanced by the parties in this 
complex matter." These erroneous findings were the primary basis for the Circuit Court's erroneous conclusion that 
Peacemaker acted in "good faith" throughout its discovery disputes with Mr. and Mrs. Goldstein. 

23 Despite this September 2,2016 directive, and Peacemaker's promise to supplement, Peacemaker waited 
until November 30, 2016 before it even acknowledged its PractiScore database containing over 1000 pages of 
publicly-available records identifying the number of people who compete at its shooting ranges each weekend. In 
the intervening three (3) months, Peacemaker continued to resist Mr. and Mrs. Goldstein's attempts to obtain this 
obviously relevant information about the "time, locality, and degree" of the shooting noise and nuisance created by 
Peacemaker. Even after acknowledging the existence of this relevant information in November 2016, Peacemaker 
continued to resist is production through March 2017 on the grounds it "could lead to the disclosure of the identities 
of individuals who have purchased firearms, in possible contravention of applicable law" and failed to acknowledge 
to the Court or Mr. and Mrs. Goldstein that it was available through a public website. [JA4095-4097] Peacemaker 
knew much of this information was already in the public domain, but continued to resist its production under the 
pretext of confidentiality. This is the epitome of bad faith, especially considering the additional attorney fees and 
costs Mr. and Mrs. Goldstein were forced to incur simply to compel Peacemaker to acknowledge the existence of 
the information. 
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broad" and indicated there were only seven responsive documents (i.e. Prod. #23 - Bates Nos. 

34-40). [JA461-462, 503-0509] Peacemaker did not assert any privilege, privacy, or 

confidentiality objections to these Document Requests. During the Discovery Commissioner 

hearing, Peacemaker reiterated its position that the seven pages it produced were all the 

responsive documents in its possession. [JA0667-0668] (Peacemaker's Counsel: "I think we 

responded to the question. I would note that it is extremely overly broad. There's no limitation 

on what documents they're asking for there. The number of people, types of guns, types of 

ammunition, types of noise, etc. But again, without waiving that, there's our response."); 

[JA0669] (Peacemaker's Counsel: "I think I'd have the same argument for this and probably the 

next several [document requests]. [...] [W]e request the information and we're given what 

we're given. To the extent there's a response, we've responded. That's what we have ... we 

have referred to Production 23 [seven (7) pages of documents - Bates Nos. 34-40], that's what 

we have.") [JA503-0509] During the hearing, Peacemaker did not raise any privilege, privacy, 

or confidentiality objections to these Document Requests. It also did not specify any concerns 

related to violation of State or Federal laws or violation of Constitutional rights. The Discovery 

Commissioner expressed concerns about Peacemaker's representation that it only maintained 

seven pages of documents which reflect the types of use of each shooting range or which relate 

to each shooting competition conducted at each shooting range as follows: 

Commissioner: But 2006, Calendar Year 2006, was roughly 10 
years ago. So if somebody doesn't have a record pertinent to that, 
I could understand that. But how about last year? I mean, I - see 
what I'm thinking? I'm thinking if the IRS comes in to visit me 
I'll do a little better producing records from the past year, or 
maybe 1 won't, than from 10 years before. Your client's indicating 
to you, I gather, without invading the privilege, that this is what 1 
have that's responsive and nothing else, I don't have any records 
from last year or that - that would fall within - It's not credible, 
Chris. Is it credible that he doesn't have it? 
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[JA0670] (emphasis added). The Discovery Commissioner further observed in his recommended 

order that the Peacemaker's "answer does not appear to be logically responsive.,,24 [JA0411] 

(emphasis added). Ultimately, the Discovery Commissioner overruled Peacemaker's objections, 

directed Peacemaker to produce all documents related to each shooting competition conducted at 

each of their shooting ranges, and allowed Mr. and Mrs. Goldstein to renew their Motion to 

Compel as to documents reflecting types of use of Peacemaker's shooting ranges if other 

documents are discovered. [JA0412] 

• Document Request Nos. 31 and 32. Peacemaker produced two photographs in 

response to Mr. and Mrs. Goldstein's request for all documents related to the construction of 

each shooting range on Peacemaker's property. [JAOSlO-OS11] During the Discovery 

Commissioner's hearing, Peacemaker reiterated its position that the two photographs it produced 

24 The Discovery Commissioner's concerns about the credibility of Peacemaker's limited document 
production were warranted. Peacemaker made its business records available for Mr. and Mrs. Goldstein's review on 
March 22, March 23, March 29, and March 31, 2017 pursuant to the Court's Order granting the Plaintiffs' Motion to 
Compel. Over these four days, Mr. and Mrs. Goldstein's counsel spent approximately fourteen hours reviewing 
records to locate information regarding the "time, locality, and degree" of shooting at Peacemaker's property and 
dates Peacemaker's multiple shooting ranges were established. However, during these four days, Peacemaker did 
not make available documents related to "shooting competition files or lists." Mter Mr. and Mrs. Goldstein's 
counsel inquired specifically about these files and lists, and asked again to review them, Peacemaker made available 
- for the first time - two online databases: Constant Contact and PractiScore. [JA1441-1444] These online 
databases contain information regarding shooting competitions held at Peacemaker's shooting ranges since 2014. 
[JA2422-3442] When Peacemaker finally granted Mr. and Mrs. Goldstein access to these databases on April 7, 
20 17 (over 1000 pages of data as compared to the 7 pages Peacemaker originally produced), Mr. and Mrs. 
Goldstein's counsel was able to identify much of the information they were seeking throughout discovery (i.e. the 
dates and times of competitions held Peacemaker's shooting ranges, the nature of shooting conducted during each 
competition, and the number of people who participated in each competition). Peacemaker never acknowledged the 
existence of these databases in their initial discovery responses (May 19,2016), in any "good faith" discussions with 
Mr. and Mrs. Goldstein's counsel, or in the Discovery Commissioner's hearing (September 2,2016). Even after the 
Discovery Commissioner directed Peacemaker to "produce the documents requested in Document Request 27 and 
28 fully and completely" on September 30, 2016, Peacemaker failed to acknowledge the existence of these 
databases in their first supplemental discovery responses (November 4, 2016) and their second supplemental 
discovery responses (November 7,2016). [JA4014-4068, 4069-4081] In fact, Peacemaker never acknowledged the 
existence of their Constant Contact and PractiScore data bases (over 1000 pages of responsive information) until 
November 30,2016 - eight (8) months after Mr. and Mrs. Goldstein first served their Interrogatory Nos. 27 and 28 
seeking "all documents in [Peacemaker's] possession or control related to each competition conducted at each 
shooting range" operated by Peacemaker and three (3) months after the Discovery Commissioner expressed 
concerns about the credibility of Peacemaker's representation that it only had seven pages of responsive documents 
to these document requests. [JA4096-4097] Again, this refusal to acknowledge obviously relevant, public 
information, while insisting it is confidential, is the epitome of bad faith. The Circuit Court simply ignored 
Peacemaker's discovery misconduct when erroneously finding there was no evidence Peacemaker acted in bad faith. 
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were all the responsive documents in its possession. [JA068l-0682] (peacemaker's Counsel: 

"And just - just based - I - we've all been in those situations, and it is what it is. And whether 

it's credible or not, that'll be for a Judge or a jury to determine. But I believe we've responded 

to the question.") The Discovery Commissioner observed: "It is difficult to think that there are 

not other documents in the nature of drawings, diagrams, surveys, records, receipts, applications, 

or building permits related to the construction of the shooting ranges." Accordingly, the 

Discovery Commissioner directed Peacemaker to produce additional construction-related 

documents "to the extent such documents exist or Defendants possess such documents.,,25 

[JA04l2] 

• Document Request No. 33. Peacemaker refused to produce documents related 

to its communications with the National Rifle Association (NRA) in response to Document 

Request No. 33, claiming the request is "overly broad, burdensome, and not reasonably 

calculated to lead to the discovery of admissible evidence." [JA0463] Peacemaker did not assert 

any privilege, privacy, or confidentiality objections to this Document Request. The Discovery 

Commissioner observed that "[t]here are some issues involving NRA which could pertain to the 

nature of the shooting, the value of shooting, any communications regarding preparing for 

hearings, the hours of shooting, the number of shooters, and the dates of shooting." (peacemaker 

presented a noise study conducted by an NRA representative to the Berkeley County Planning 

Commission in May 2011.) Accordingly, the Discovery Commissioner overruled Peacemaker's 

obj ections and directed Peacemaker to "identify and produce such documents within the request 

25 Peacemaker fIrst acknowledged additional construction-related documents in its November 4, 2016 
supplemental discovery responses (i.e. Bates Nos. 43-81). [JA4026-4027, 4030-4068] After this supplemental 
discovery disclosure, Peacemaker made several additional construction-related documents available (e.g. plats, 
building permits, contracts, etc.) during Mr. and Mrs. Goldstein's document inspection on March 22, March 23, 
March 29, and March 31, 2017 pursuant to the Court's Order granting Mr. and Mrs. Goldstein's Motion to Compel. 
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as relate to Mr. and Mrs. Goldstein's claims and Peacemaker's defenses including without 

limitation, the above mentioned issues." [JA0412] 

• Document Request No. 34. Peacemaker contended it produced all responsive 

documents related to the allegations in Mr. and Mrs. Goldstein's Complaint and the defenses 

asserted in its Answer. [JA0463-0464, 0692] (Peacemaker's Counsel: "We responded with what 

we have .... No documents were withheld."). Accordingly, the Discovery Commissioner 

allowed Mr. and Mrs. Goldstein to renew their Motion to Compel "should discovery indicate that 

there are documents which have not been produced.,,26 [JA0412-0413] 

• Document Request No. 35. Peacemaker objected to producing any documents 

related to the September 3-5,2015 shooting competition held at its shooting range complex (i.e. 

the date Mr. and Mrs. Goldstein conducted their own sound testing specifically referenced in 

their Complaint). [JA0464] Peacemaker argued this document request was "overly broad and 

not reasonably calculated to lead to the discovery of admissible evidence." It did not assert any 

privilege, privacy, or confidentiality objections to this document request. During the Discovery 

Commissioner's hearing, Peacemaker reiterated its relevance objection. [JA0695] (Peacemaker's 

Counsel: "I don't know how it's relevant as it related to the Plaintiffs' claims for nuisance. [ ... ] 

26 After representing to the Discovery Commissioner on September 2, 2016 that ''we responded with what 
we have [related to the Plaintiffs' Complaint and the Defendants' Answer)" and "no documents were withheld," 
Peacemaker served supplemental discovery responses on November 4,2016 with thirty-nine additional documents 
(Bates Nos. 43-81) [JA4014-4068], second supplemental discovery responses on November 7, 2016 with eight 
additional documents (Bates Nos. 82-89) [JA4069-4081], third supplemental discovery responses on November 30, 
2016 with nine additional documents (Bates Nos. 90-98) [JA4082-4108], and fourth supplemental discovery 
responses on February 27, 2017 [JA4109-4122] offering to make additional responsive documents available for 
inspection and copying. Peacemaker made several boxes and file cabinets of business records available for Mr. and 
Mrs. Goldstein's review on March 22, March 23, March 29, and March 31, 2017 pursuant to the Circuit Court's 
Order Compelling Discovery. If Mr. and Mrs. Goldstein had accepted Peacemaker's initial objections, or its 
representations during the Discovery Commissioner's hearing, at face value, they never would have learned about 
all the other responsive documents and information Peacemaker eventually produced in discovery. It is patently 
unfair for Peacemaker to shift the cost offorcing its compliance with the discovery rules to Mr. and Mrs. Goldstein 
in this manner. Peacemaker essentially said, "You'll never know what we really have unless you spend all of your 
money." Again, this is the epitome of bad faith. 
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I understand relevancy isn't a proper objection, but I'm not sure what information could be 

obtained from these documents, to the extent there are any.") During the Discovery 

Commissioner's hearing, Peacemaker did not raise any privilege, privacy, or confidentiality 

objections to this document request, nor did it specify any concerns related to violation of State 

or Federal laws or violation of Constitutional rights. The Discovery Commissioner observed that 

Peacemaker's "objections to the breadth of the request and its relationship to admissible 

evidence are not well founded" because "[t]he activities and shooting events at the range are 

clearly relevant and could lead to admissible evidence in a nuisance case such as this one." 

[JA0413] (emphasis added). Accordingly, the Discovery Commissioner directed Peacemaker "to 

produce the requested information so long as it bears upon the number of participants, amount of 

shooting, location of shooting (which ranges), hours of shooting, types ofweapons and guns, and 

any other issues fairly raised in or related to the Complaint, Answer, and Motion to Dismiss." 

[JA0413-0414] 

• Document Request No. 36. Peacemaker objected to producing the content of 

its websites and social media accounts claiming this request was "overly broad, burdensome, and 

not reasonably calculated to lead to the discovery of admissible evidence." [JA0464] The 

Discovery Commissioner found Peacemaker failed to provide even "the public portion of their 

social media material or relevant information from public or private sections of their social 

media sites responsive to the request" and overruled their objections with a recommendation that 

any "privileged, confidential, or proprietary" information should be "produced subject to the 

terms of a protective order." [JA0407] 

"[A] circuit court necessarily abuses its discretion if it bases its ruling on an 

erroneous assessment of the evidence or an erroneous view of the law." Cox v. State, supra. In 
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this case, the Circuit Court did both. It abused its discretion by basing its denial ofMr. and Mrs. 

Goldstein's Fee Petition and Motion for Additional Sanctions on an erroneous and incomplete 

assessment of the evidence and an erroneous view of the law. Given the Discovery 

Commissioner's findings, as originally adopted by the Circuit Court's Order Compelling 

Discovery, it is clear the Circuit Court subsequently glossed over important details in reaching its 

erroneous conclusions. Even if the Rule 37(a)( 4)(C) discretionary standard, or a separate "bad 

faith" standard applied to Mr. and Mrs. Goldstein's Fee Petition, the Circuit Court still erred, and 

abused its discretion, by fmding that Peacemaker's belated and failed objections to the 

production of"personal identifying information of customers" justified all of Peacemaker's other 

discovery objections. Peacemaker conceded most of these objections at the Discovery 

Commissioner's hearing after forcing Mr. and Mrs. Goldstein to considerable expense. 

Moreover, Peacemaker never acknowledged the public availability of the information as it was 

advancing belated objections based on "privacy." The Circuit Court simply ignored 

Peacemaker's obvious "stonewalling" in discovery and the extraordinary expense Peacemaker 

forced Mr. and Mrs. Goldstein to incur by failing to even acknowledge relevant documents (e.g. 

PractiScore database). Simply put, Mr. and Mrs. Goldstein should not have been forced to such 

expense just to prompt Peacemaker to review its own documents, acknowledge the responsive 

information in its possession, and otherwise participate in the discovery process in good faith. 

CONCLUSION 

The Circuit Court's misinterpretation of West Virginia Code § 61-2-23, as 

amended, and erroneous summary judgment ruling present this Honorable Court with a basic 

choice: either interpret West Virginia Code § 61-2-23, as amended, to strike a fair balance 

between the rights of West Virginia property owners and the rights of shooting range operators 
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by requiring shooting range operators to adhere to some noise control standard under a local 

ordinance or the common law of nuisance; or interpret West Virginia Code § 61-2-23, as 

amended, to abolish completely the common law of nuisance in most of West Virginia, thereby 

leaving most West Virginians with no protection whatsoever against insensitive, dishonorable, 

and irresponsible shooting range operators like Peacemaker. The choice is clear. West Virginia 

Code § 61-2-23, as amended, provides only "limited" immunity to shooting range operators. 

This is clear from the plain language of the statute and its Legislative history. Peacemaker does 

not qualify for this "limited" immunity because it is not "in compliance with" the Berkeley 

County Noise Ordinance simply by being exempt from it. Such an argument is illogical and self

serving. The Legislature did not intend to skew the balance ofproperty rights entirely in favor of 

shooting range operators. Certainly, this must be true when, to do so retroactively, West 

Virginia Code § 61-2-23, as amended, would unconstitutionally deprive Mr. and Mrs. Goldstein 

of vested property rights. 

WHEREFORE the Petitioners, BEN GOLDSTEIN and DIANE GOLDSTEIN, by 

counsel, respectfully request this Honorable Court to: 1) reverse the Circuit Court's erroneous 

August 9, 2017 Order Denying Plaintiff's Fee Petition and Motion for Additional Sanctions for 

Litigation Misconduct; 2) reverse the Circuit Court's erroneous August 11, 2017 Order Granting 

Defendants' Motion for Summary Judgment and Denying Intervenors' Motion for a Stay of 

Discovery, Defendants' Motion for Emergency Protective Order, and Plaintiffs' Motion to 

Continue at Moot; and 3) remand this case for a determination of appropriate sanctions against 

the Respondents and a trial on the merits of the case. 

58 




<..-
DATED the ~ day of December 2017. 

PETITIONERS 
BEN GOLDSTEIN 
and 
DIANE GOLDSTEIN 
By Counsel 

seph . Caltrider 
WV Bar No. 6870 
BOWLES RICE LLP 
Post Office Drawer 1419 
Martinsburg, 'Vest Virginia 25402 
jcaltrider@bowlesrice.com 
(304) 264-4214 

Michael Goldstein 
CA Bar No. 95128 
Law Offices of Michael Goldstein 
295 Hillcrest Drive 
Encinitas, California 92024 
mikegoldstein@cox.net 
(760) 436-1801 
admitted pro hac vice 

59 


mailto:mikegoldstein@cox.net
mailto:jcaltrider@bowlesrice.com


IN THE SUPREME COURT OF APPEALS OF "VEST VmGIl\\lA 

BEN GOLDSTEIN 
and 
DIANE GOLDSTEIN, 
husband and wife, 

Plaintiffs Belmv/Petitioners, 
CASE NO. 17-0796 

v. (Berkeley Co. Civil Action No. 15-C-520) 

PEACEMAKER PROPERTIES, LLC, 
a West Virginia Limited Liability Company, 
and 
PEACEMAKER NATIONAL TRAINING 
CENTER, LLC, 
a West Virginia Limited Liability Company, 

Defendants Belmv/Respondents. 

CERTIFICATE OF SERVICE 

I certify that I served the foregoing PETITIONERS' BRIEF upon all parties, or 

their counsel of record, by depositing a true and accurate copy in the United States mail, first 

class, postage pre-paid in an envelope addressed as follows: 

Gregory A. Bailey, Esq. Michelle 1. Gorman, Esq. 
(WV Bar No. 7957) (WV Bar No. 7329) 
Christopher P. Stroech, Esq. Trisha Hudkins, Esq. 
(WV BarNo. 9387) (WV BarNo. 12667) 
ARNOLD & BAILEY, PLLC LEWIS, BRISBOIS, BISGSAARD & 
208 North George Street SMITH,LPA 
Charles Town, West Virginia 25414 3054 Pennsylvania Avenue 
Counsel for the Defendants/Respondents Weirton, West Virginia 26062 

Counsel for the Intervenors 

~ 
on the ~ day ofDecember 2017. 

60 
9568577.1 


