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IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA 

DIVISION II 


BEN GOLDSTEIN AND DIANE 

GOLDSTEIN, husband and wife, 


Plaintiff, 

v. 	 CIVIL ACTION NO. 15-C-520 
JUDGE WILKES 

PEACEMAKER PROPERTIES, LLC, 

a West Virginia limited liability company, 

and 

PEACEMAKER NATIONAL TRAINING 

CENTER, LLC, a West Virginia limited 

liability c~mpany, 


Defendants. 

ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY JUDGMENT 

AND DENYING INTERVENORS' MOTION FOR A STAY OF DISCOVERY, 

DEFENDANTS' MOTION FOR EMERGENCY PROTECTIVE ORDER AND 


PLAINTIFFS' MOTION TO CONTINUE AS MOOT 


This matter came before the Court this 1Lday of August 2017. The Plaintiffs, Ben 

Goldstein and Diane Goldstein, husband and wife, by counsel, Joseph L. Caltrider, Esq., and 

Defendants, Peacemaker Properties, LLC, a West Virginia limited liability company, and 

Peacemaker National Training Center, LLC, a West Virginia limited liability company, by 

counsel Gregory A. Bailey, Esq., and Christopher P. Stroech, Esq., have fully briefed the issues 

necessary. The Intervenors, West Virginia Citizens Defense League, Dominic "Nic" Applegate, 
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Keith Morgan, Mariana DiGiovine, Lowell Elliott, Cameron Applegate, Charles Applegate, . 

Randy Nelson, Donna Nelson, Bobby Harris, George Martincheck, Tom Rooney, Nathan Zelk, 

Denita Zelk, Jason Jacobs, Danny Stanley, Paul Oliver, Travis Masijauskas, and Kathleen 

Donnelly, did not file a brief, but counsel for Intervenors, Michelle L. Gorman, did appear at the 

May 18,2017 status hearing and did file Intervenors Motion for a Stay of Discovery, which this 

Court addresses herein, based upon the recent charige in legislation that the instant motion is 

based upon. The Court notes counsel for Plaintiff requested a hearing on the matter, but 

nevertheless, the Court dispenses with oral argument because the facts and legal contentions are 

adequately presented in the materials before the court, particularly in the extensive briefing, and 

argument would not aid the decisional process. So, upon the full consideration of the issues, the 

record, and the pertinent legal authorities, the Court rules as follows. 

FINDINGS OF FACT 

1. 	 This matter was commenced with the filing of the Complaint on September 21,2015, 

alleging a nuisance claim against a shooting range owned and operated by 

Defendants, Peacemaker Propelties, LLC, and Peacemaker National Training Center, 

LLC, (hereinafter "Defendants,,)l, and seeking temporary and pelmanent injunctive 

relief, including limitations on hours of operation and maximum noise levels. See 

Compl., p. 5, 10. 

2. 	 The Plaintiffs, Ben Goldstein and Diane Goldstein (hereinafter "Plaintiffs"), are the 

.owners of real estate located in Frederick County, Virginia in close proximity to the 

property owned and operated by Defendants. See PI's Resp., p. 4. 

I Defendant Peacemaker Properties, LLC owns the certain real propelty in Berkeley County West Virginia, and 
Frederick County, Virginia. and Defendant Peacemaker National Training Center, LLC, owns and operates a 
shooting range upon said property. 
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3. 	 Defendant Peacemaker National Training Center, LLC was established as a company 

on June 7,2010. See PI's Mot. for Summ. 1., Ex. 2, Affidavit of Cole McCulloch, Ex. 

2. 

4. 	 On September 22,2011, the shooting range owned and operated by Defendants was 

opened to the public. See PI's Mot. for Summ. J., Ex. 2, Affidavit of Cole McCulloch, 

See also PI's Resp., p. 7. At the time that Defendants' shooting range was established 

and began operating, Berkeley County had in place a comprehensive noise ordinance. 

Shooting ranges, however, are expressly exempt from the noise ordinance. 

5. 	 Specifically, Berkeley County adopted a noise ordinance with maximum decibel 

levels during certain timeframes, but chose to expressly exempt shooting ranges from 

those provisions related to noise. The Berkeley County Noise Ordinance expressly 

exempts shooting ranges from its provisions as follows: 

(c) The provisions of subsection (a) and (b) of this Ordinance do 

not apply to: 


(1) Lawful hunting or target shooting, trap, skeet or shooting 

ranges as defmed in § 61-6-23, Code of West Virginia, 1931, 

as amended ... 


See Berkeley County Ord., Nuisance: Excessive Noise in Residential and Similar 
Settings. 

6. 	 On April 14, 2017, Senate Bm 575 was approved by the Governor and signed into 

law, effective July 3, 2017. See Defs Mot. for Sumrn. J., Ex. B. The Bill amends the 

provisions of W.Va. Code § 61-2-23: Shooting range; limitations on nuisance 

actions; noise ordinances in relevant part as follows: 
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... (e)(l) No municipal or county ordinance regulating noise may 
subject a shooting range to noise control standards more stringent 
than those standards in effect at the time construction or operation 
of the shooting range began, whichever occurred earlier in time. 
The operation or use of a shooting range may not be enjoined 
based on noise, nor may any person be subject to an action for 
nuisance or criminal prosecution in any matter relating to noise 
resulting from the operation of a shooting range, if the shooting 
range is operating in compliance with all ordinances relating to 
noise in effect at the time the construction or operation of the 
shooting range began, whichever occurred earlier in time . 

.. . (f) It is the intent of the LegislatW'e in enacting the amendments 
to this section during the 2017 regular session of the Legislature 
that the amendments be applied retroactively. 

W.Va. Code §61-2-23(e) and (t). 

7. Meanwhile, on April 4, 2017, Judge Silver entered an Order of Recusal and Transfer 

in this civil action. Subsequent to this Order, the matter was reassigned to the 

undersigned. Subsequently, on May 18,2017, the undersigned, after being 

reassigned this civil action, held a status hearing in this matter2• 

8. On May 26,2017, Intervenors filed Intervenors' Motion for a Stay of Discovery, 

seeking the Court to issue a Temporary Order Staying Discovery pursuant to West 

Virginia Rule of Civil Procedure 26( c) pending the consideration and detennination 

ofDefendants' Motion for Summary Judgment3. See Int. Mot. for stay, p. 1-2. On 

JWle 19,2017, Defendants filed Defendants' Response in Support of Intervenors' 

Motion for a Stay of Discovery. On June 20, 2017, Plaintiffs filed. Plaintiffs' 

Response to mtervenors' Motion for Stay ofDiscovery, which outlined their position 

2 At this hearing, Defendants expressed their intention of filing the instant Motion for Summary Judgment based on 
the recent legislative change at the heart of this Order, and, as a result, Intervenors expressed their intention of filing 
the instant Motion for Stay of Discovery. See, supra, note 3. 
3 The Court notes Intervenors sought stay for the pendency of the Motion for Summary Judgment, which was 
thereafter filed June 24, 2017, because Defendants represented at the May 18, 2017 hearing their intention to file a 
Motion for Summary Judgment based upon recent legislation. See infra ~ 7. See also Int. 's Mot. to Stay., p. 1. 

Order Granting Defendants' Motion for Summary Judgment 

Page 4 of12 




in opposition to said Motion. Finally, on June 28, 2017, Intervenors filed 

Intervenors' Reply Memorandum in Support ofTheir Motion to Stay Discovery. 

9. 	 On June 24, 2017, Defendants filed the instant Defendants' Motion for Summary 

Judgment and Memorandum of Law in Support, seeking summary judgment on all 

claims pursuant to recently enacted retroactive legislation. See Defs Mot. for Summ. 

l,p.1. 

10. On July 7. 2017, Defendants filed a Motion fot Emergency Protective Order, seeking 

to stay the scheduled deposition .of Cole McCollough scheduled for July 19,2017, 

until the Court rules upon the instant Motion for Summary Judgment and other 

pending discovery motions. See Defs Erner. Mot., p. 1. On July 10,2017, the Court 

entered an Order Staying Deposition, staying the July 19, 2017 deposition until such 

time as the Court rules upon the Motion for Emergency Protective Order. ·See Ord., 

7/10/17, p. 1. 

11. On July 12,2017, Plaintiffs filed a Response to Defendants' Motion for Summary 

Judgment. 

12. On July 26, 2017, Defendants filed their Reply to Plaintiffs' Response to Defendants' 

Motion for Summary Judgment and Memorandum of Law in Support. 

13. On August 8, 2017, Plaintiffs filed a Motion to Continue trial, seeking a continuance 

of the September 2017 trial date. See PI's Mot. to Cont., p. 1. 

14. The Court now finds the instant Motions are ripe for adjudication. 


STANDARD OF LAW 


Motions for summary judgment are governed by Rule 56, which states that "judgment 

sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and 
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admissions on file, together with the affidavits. if any, show that there is no genuine issue as to 

any material fact and that the moving party is entitled to a judgment as a matter of law." W. Va. 

R. eiv. P. 56(c). West Virginia courts do "not favor the Use of summary judgment, especially in 

complex cases, where issues involving motive and intent are present, or where factual 

development is necessary to clarify application of the law." Alpine Property Owners Ass 'n, Inc. 

v. Mountaintop Dev. Co., 179 W.Va. 12, 17 (1987). Therefore, "[a] motion for summary 

judgment should be granted only when it is clear that there is no genuine issue of fact to be tried 

and inquiry conceming the facts is not desirable to clarify the application of the law." Syl. Pt. 3, 

Aetna Cas. and Surety Co. v. Fed Ins. Co. ofNew York, 148 W.Va. 160, In (1963); SyI. Pt. 1, 

Andrick v. Town ofBuckhannon, 187 W.Va. 706, 421 S.E.2d 247 (1992); Syl. Pt. 1, Williams v. 

Precision Coil, Inc., 194 W.Va. 52 (1995). A motion for summary judgment should be denied 

"even where there is no dispute to the evidentiary facts in the case but only as to the conclusions 

to be drawn therefrom." Williams v. Precision Coil, Inc., 194 W.Va. 52, 59 (internal quotations 

and citations omitted). However, if the moving party has properly supported their motion for 

summary judgment with affinnative evidence that there is no genuine issue ofmaterial fact, then 

"the burden ofproduction shifts to the nonmoving party 'who must either (1) rehabilitate the 

evidence attacked by the movant, (2) produce additional evidence showing the existence of a 

genuine issue for trial or (3) submit an affidavit explaining why further discovery is necessary as 

provided in Rule 56(f)." Id. at 60. "Summary judgment rule is designed to effect prompt 

disposition of controversies on their merits without resort to lengthy trial if there essentially is no 

real dispute as to salient facts or it is only involves question oflaw." Miller v. City Hosp., Inc., 

197 W.Va. 403 (1996). 
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CONCLUSIONS OF LAW 

In this matter, Defenpant argues summary judgment is appropriate because the recent 

amendment of W.Va. Code §61-2-23, which retroactively prohibits nuisance actions against 

shooting ranges, requires this action be dismissed in its entirety as a matter of law. See Defs 

Mot. for Summ. 1., p. 1. 

Pertinent to the instant matter is W.Va. Code §61-2-23, the recent amendment of which 

retroactively prohibits nuisance actions against shooting ranges. W.Va. Code §61-2-23 states, in 

pertinent part: 

... (e)(l) No municipal or county ordinance regulating noise may 
subject a shooting range to noise control standards more stringent 
than those standards in effect at the time construction or operation 
of the shooting range began, whichever occurred earlier in time. 
The operation or use of a shooting range may not be enjoined 
based on noise, nor may any person be subject to an action for 
nuisance or criminal prosecution in any matter relating to noise 
resulting from the operation of a shooting range, if the shooting 
range is operating in compliance with all ordinances relating to 
noise in effect at the time the construction or operation of the 
shooting range began, whichever occurred earlier in time . 

. .. (f) It is the intent of the Legislature in enacting the amendments 
to this section during the 2017 regular session of the Legislature 
that the amendments be applied retroactively. 

W.Va. Code §61-2-23(e) and (t). 

Berkeley County adopted a noise ordinance with maximum decibel levels during celtain 

timeframes, but chose to expressly exempt shooting ranges from those provisions related to 

noise. The Berkeley County Noise Ordinance expressly exempts shooting ranges from its 

provisions as follows: 

(c) The provisions of subsection (a) and (b) of this Ordinance do 
not apply to: 
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(1) Lawful hunting or target shooting, trap, skeet or shooting 
ranges as defined in § 61-6-23, Code of West Virginia, 1931, as 
amended ... 

Berkeley County Ord., Nuisance: Excessive Noise in Residential and Similar Settings. 

As confirmed by W.Va. Code § SA-t-t, et seq., the WV State Legislature has provided 

general land use planning authority to the governing bodies of counties and municipalities. The 

West Virginia Supreme Court has confirmed that local governing bodies have been given the 

express authority to govem land use planning and zoning matters. "Zoning is a lawful regulatory 

power of a municipality." State ex rei. Baer v. City ofBeckley, 133 W.Va. 459 (1949). Pursuant 

to W.Va. Code § 8A-l-1, et seq., "governing body of municipality or county commission may 

create planning commission to develop comprehensive plan for zoning, building restrictions, and 

subdivision regulations ..." McFillan v. Berkeley County Planning Com'n, 190 W.Va. 458 

(1993). 

Here, In drafting this Statute, the Legislature did not intend to preempt this local 

authority, and in fact, clearly designated the same. Berkeley County utilized its express land use 

planning authority to enact a local Noise Ordinance that specifically exempts, among nine 

various exemptions4, shooting ranges. W.Va. Code § 61-2-23 authorizes each county to regulate 

shooting ranges as each deems appropriate. The instant applicable statute allows counties to 

impose whatever noise restrictions it desires, but protects gun ranges from nuisance actions iftbe 

gun ranges are operating in a manner consistent with the local noise ordinance imposed. 

4 Also exempted are agricultural and forestry activities, emergency work, regular vehicular traffic, railroads and 
aircraft, lawn and garden equipment, construction projects between certain houl's, organized athletic festivals, 
including racing, between certain hours, and manufacturing and industrial activity between certain hours. See 
Berkeley Co. Ord., Nuisance: Excessive Noise in Residential and Similar Settings. 
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Further, the Court's research has indicated that jurisdictions nationwide have granted 

immunity to shooting ranges based upon similar range protection statutes as recently adopted. by 

West Virginia. See Concerned Citizens a/Cedar Heights-Woodchuck Hill Road v. DeWitt Fish 

and Game Club, Inc., 302 A.D.2d 938 (2003); 

Additionally, when statutory amendments become law after a cause of action has 

accrued, the threshold inquiry for statutory intetpretation is whether or not the Legislature 

intends the new amendments to apply retroactively. Public Citizens, Inc., v. First Nat. Bank in 

Fairmont, 198 W.Va. 329, 480 S.E.2d 538 (1996). "A statute is presumed to operate 

prospectively unless the intent that it shall operate retroactively is clearly expressed by its tenns 

or necessarily implied from the language of the statute." Syl. Pt. 3, Shanholtz v. Mononhahela 

Power Co., 165 W.Va. 305, 270 S.E.2d 178 (1980). Further, a statute may be applied 

retroactively so long as the Legislature expressly provides for retroactive application, and so long 

as vested property rights are not taken in violation of due process protections. See Martinez v. 

Asplundh Tree Expert Co., No. 17-0039 (2017), citing, Syl. Pt. 2 Public Citizens, Inc., v. First 

Nat. Bank in Fairmont, 198 W.Va. 329,480 S.E.2d 538 (1996). 

Here, the West Virginia Legislature expressly provided retroactive application of W.Va. 

Code § 61-2-23(e)(I). The Legislature could not have made its intent any more clear, as it 

expressly stated that the -recent amendment of W.Va. Code § 61-2-23(e)(1) would apply 

retroactively. The requirement of clear legislative intent of retroactivity "helps ensure that [the 

Legislature] itself has determined that the benefits of retroactivity outweigh the poteI,ltial for 

disruption or unfairness." Landgra/v. US! Film Products, supra, 511 U.S. at 268. 

Also, Plaintiffs' have no vested. right in seeking injunctive relief against the Defendants, 

and therefore, retroactive application of W.Va. Code § 61-2-23(e)(1) does not deprive them of a 
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vested property right in that regard. See Landgrafv. USI Film Products, et al., 511 U.S. 244,114 

S.Ct. 1483, 1501, 128 L.Ed.2d 229, 274 ("relief by injunction operates in future," and that the 

plaintiff had no "vested right in the decree entered by the trial court."); citing American Steel 

Foundries v. Tri-City Central Trades Council, 257 U.S. 184,42 S.Ct. 72, 66 L.Ed 189 (1921). 

An injunction, even if had been granted in this matter, is only allowable to the extent 

allowable by law. Although West Virginia courts have not directly addressed the issue before 

the Court, numerous courts have held in similar circumstances that a change in law after entry of 

an injunction warrants modification. But See, Syl. Pt. 1, Jenkins v. Johnson, 181 W.Va. 281,363 

S.E.2d 224 (1989)(holding that a permanent injunction may be modified in subsequent 

proceeding when a change of law upon which injunction rest renders its continuance unjust or 

inequitable.) In Landgraf, supra, the United States Supreme· Court noted that "relief by 

injunction operates infuture," and that the plaintiff had no "vested right in the decree entered by 

the trial court." Id. at 274; citing citing American Steel Foundries v. Tri-City Central Trades 

Council, 257 U.S. 184,42 S.Ct. 72, 66 L.Ed 189 (1921). 

The Pennsylvania Superior Court reached a similar conclusion in Soja 1'. Factoryville 

Sportsmen's Club, 416 Pa.Super.29, 610 A.2d 491 (1992). In Soja, property owners adjacent to 

a shooting range brought a nuisance action against the range for noise and were granted 

injunctive relief by the lower court. !d. at 31. Following the lower court's grant of injunctive 

relief, the Pennsylvania Legislature enacted legislation granting shooting ranges immunity from 

nuisance actions on the basis of noi&e. After passage of the Act, the range sought modification of 

the injunction, which was denied by the lower court. On appeal, the Pennsylvania Superior Court 

reversed, holding that, "where the right to an injunction has been modified according to settled 

authority, e.g., where the act enjoined is no longer prohibited, "it is quite plain the decree 
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[injunction] of the court cannot be enforced." Soja v. Factoryville Sportsmen's Club, 416 

Pa.Super.29, 610 A.2d 491 (1992); citing Ladner v. Siegel, 298 Pa. 487, 148 A. 699 (1930)("[a] 

decree preventing [an injury to a property right] does not give to the complaining party a 

perpetual or vested right either in the remedy, the law govel11ing the order, or the effect ofit."); 

see also Landholt v. Glendale Shooting Club, 18 S.W.3d 101 (2000)("even if an injunction has 

matured into a final judgment, when the legislature amends the substantive law on which an 

injunction is based, the injunction may be enforced only insofar as it conforms to the changed 

law"). 

In the instant case, the Plaintiffs seek injunctive relief from this Court. Unlike the cases 

cited herein, the Court is not required to amend or modify an injunction, but rather 'should apply 

the law as it stands today and find that the Plaintiffs are' not entitled to the relief sought in the 

fonn of injunctive relief. See Landgraf, supra, at 273 (long recognizing that courts should apply 

the law in effect at the time it renders its decision). Even absent the Legislature's clear intent of 

retroactivity, it is abundantly clear that the Legislature intended to prevent any prospective relief 

against shooting ranges in the form of an injunction predicated upon noise. Indeed, the statute 

specifically instructs that a shooting range may not be enjoined based upon noise. W. Va. Code 

61-2-23(e)(l) as amended. For these reasons, this Court finds Defendants' Motion for Swnmary 

Judgment must be GRANTED. 

With summary judgment granted in favor of the Defendants, the Court finds Intervenors' 

Motion for Stay of Discovery, filed May 26, 2017, Defendants' Motion for Emergency 

Protective Order filed July 7, 2017, and Plaintiffs' Motion to Continue, filed August 8, 2017, are 

moot. Accordingly, they must be denied as such. 
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CONCLUSION 

Accordingly, it is hereby ADJUDGED and ORDERED that Defendants' Motion for 

Summary Judgment is GRANTED. Further, it is hereby ADJUDGED and ORDERED that 

Plaintiffs' Motion to Continue fLled August 8, 2017 is DENIED as MOOT. Also, it is hereby 

ADJUDGED and ORDERED that Defendants' Motion for Emergency Protective Order flied 

July 7, 2017 is DENIED as MOOT. Finally, it is ADJUDGED and ORDERED that Intervenors' 

Motion for a Stay of Discovery filed May 26, 2017 is DENIED as MOOT. The COUlt notes 

counsel for Plaintiff requested a hearing on the instant Motion for Summary Judgment; however, 

upon review of the extensive brieflng in the instant matter, the Court dispenses with oral 

argument because the facts and legal contentions are adequately presented in the materials before 

the court, and argument would not aid the decisional process. As such, said request for a hearing 

is denied. There being nothing further to accomplish in this matter, it is hereby ORDERED that 

this case be DISMISSED and stricken from the Court's docket. The Court notes the objections 

and exceptions of the parties to any adverse ruling herein. 

CHRISTOPHER C. WILKES, JUDGE 
TWENTY-THIRD JUDICIAL CIRCUIT 
BERKELEY COUNTY, WEST VIRGINIA 

Order Granting Defendants' Motion for Summary Judgment 

Page 12 of 12 




West Virginia E-Filing Notice 

CC-02-20 15-C-520 

Judge: Christopher Wilkes 

To: 	 Joseph Caltrider 
jcaltrider@bowlesrice.com 

NOTICE OF ELECTRONIC FILING 

IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA 


BEN GOLDSTEIN AND DIANE GOLDSTEIN HUSBAND AND WIFE v. PEACEMAKER 

PROPERTIES, LLC A WV LIMITED LIABILITY COMPANY 


CC-02-20 lS-C-S20 


The following order - case was FILED on 8/9/2017 3 :31: 16 PM 


Notice Date: 8/9120173:31:16PM 

Virginia Sine 

CLERK OF THE CIRCUIT 

Berkeley 

380 W. South Street 

MARTINSBURG, WV 25401 

(304) 264-1918 

virginia.sine@courtswv.gov 

mailto:virginia.sine@courtswv.gov
mailto:jcaltrider@bowlesrice.com


,r-- . - .-----.-----.---.- --_._- ---- - --"--, -----.------- --~. 
i r E-FILED 1819120173:31 PM

lsi Christopher Wilkes CC-02-20IS-C-S20 
Circuit Court Judge I Berkeley County Circuit Clerk 

Ref. Code: I7nH29A 	 I 
I, Virginia Sine 

IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA 

DIVISION II 


BEN GOLDSTEIN AND DIANE 
GOLDSTEIN, husband and wife, 

Plaintiff, 

v. 	 CIVIL ACTION NO. 15-C-520 
JUDGE WILKES 

PEACEMAKER PROPERTIES, LLC, 

a West Virginia limited liability company, 

and· 

PEACEMAKER NATIONAL TRAINING 

CENTER, LLC, a West Virginia limited 

liability company, 


Defendants. 

ORDER DENYING PLAINTIFF'S FEE PETITION AND 

MOTION FOR ADDITIONAL SANCTIONS FOR LITIGATION MISCONDUCT 


t.:'T"-

This matter came before the Court this 1__ day ofAugust 2017. The Plaintiffs, Ben 

Goldstein and Diane Goldstein, husband and wife, by counsel, Joseph L. Caltrider, Esq., and 

Defendants, Peacemaker Properties, LLC, a West Virginia limited liability company, and 

Peacemaker National Training Center, LLC, a West Virginia limited liability company, by 

counsel Gregory A. Bailey, Esq., and Christopher P. Stroech, Esq., have fully briefed the issues 

necessary. The Intervenors, West Virginia Citizens Defense League, Dominic "Nic" Applegate, 

Keith Morgan, Mariana DiGiovine, Lowell Elliott, Cameron Applegate, Charles Applegate, 

Randy Nelson, Donna Nelson, Bobby Harris, George Martincheck, Torn Rooney, Nathan Zelk, 

Denita Zelk, Jason Jacobs, Danny Stanley, Paul Oliver, Travis Masijauskas, and Kathleen 
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Donnelly, did not fiie a brief, but counsel for Intervenors, Michelle L. Gorman, Esq., did appear 

at the March 20, 2017 Pitrola hearing on the Fee Petition before Judge SHver. The Court 

dispenses with oral argument because the facts and legal contentions are adequately presented in 

the materials before the court and argument 1 would not aid the decisional process. So, upon the 

full consideration of the issues, the record, and the pertinent legal authorities, the Court rules as 

follows. 

FINDINGS OF FACT 

l. 	Tills matter was commenced with the filing oftbe Complaint on September 21,2015, 

alleging a nuisance claim against a shooting range owned and operated by 

Defendants, Peacemaker Properties, LLC, and Peacemaker National Training Center, 

LLC, (hereinafter "Defendants"), and seeking temporary and permanent injunctive 

relief, including limitations on hours of operation and maximum noise levels. See 

Coinpl., p. 5, 10. 

2. 	 The Plaintiffs, Ben Goldstein and Diarie Goldstein (hereinafter "Plaintiffs"), are the 

owners of real estate located in Frederick County, Virginia. This real estate is 

situated adjacent to Defendants' shooting range. 

3. 	 On April 1, 2016, Plaintiffs served upon Defendants their First Set of Interrogatories, 

Requests for Production of Documents, and Requests for Admissions. Defendants 

served their Responses to Plaintiffs' First Interrogatories and Requests for Production 

of Documents on May 19,2016, which contained nunlerous objections. 

I The Court has reviewed the transcr.ipt of the March 20, 2017 Pirrolo hearing on the Fee Petition before Judge 
Silver. Further, the Court held a status hearing May 18,2017, in which the Fee Petition and procedural matters 
relating thereto were discussed. 
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4. 	 In June 0[2016, the parties conferred by phone and email, and on July 18, 2016, 

Plaintiffs filed a Motion to Compel on the disputed Interrogatories and Document 

Requests. 

5. 	 Judge Silver refelTed the Motion to Compel to a Discovery Commissioner by Order 

entered August 23, 20162• 

6. 	 On September 2, 2016, the Discovery Commissioner held a hearing on the Motion to 

Compel. This Court has reviewed the transcript from said hearing. 

7. 	 On September 30,2016, the Discovery Commissioner submitted his Recommended 

Order to the Court. 

8. 	 On October 14,2016, Defendants filed their Exceptions and Objections to the 

Recommended Order. 

9. 	 On November 10,2016, the Court entered its Order Granting in Part and Denying in 

Part Plaintiffs' Motion to Compel by Adopting in Full the Recommendations of the 

Discovery Commissioner, which overruled Defendants' Exceptions and Objections to 

the Recommended Order filed October 14,2016, and ordered Defendants to turn over 

requested information and to answer numerous IntelTogatories and requests for 

documents. Also on November 10, 2016, the Court entered a Protective Order. After 

this Order, Defendants complied and provided the ordered information. See Trans. 

5/18/17 Hearing, p. 9. 

2 The Court notes Judge Silver initially referred the matter to the Discovery Commissioner by Discovery 
Commissioner Reference Order entered August 15, 2016, and then subsequently entered an Amended Discovery 
Commissioner Reference Order August 23,2016. 
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10. On December 12,2016, Plaintiff filed the instant Fee Petition, seeking an award of 

attorney's fees, the balance of the discovery commissioner's invoice, and the costs of 

a transcript. See Fee Pet., See also SuppJ. Brief. 

11. On January 6, 2017, Defendants filed a Response to Plaintiffs' Fee Petition. On 

January 13,02017, Plaintiffs filed a Reply in SUpp0l1 of Fee Petition. 

12. On March 20, 2017, a Pitrolo hearing was held on the Fee Petition before Judge 

Silver. 

13. On Apri14, 2016, Judge Silver entered an Order of Recusal and Transfer. Subsequent 

to this Order, the matter was reassigned to the undersigned. 

14. On April2S, 2017, Plaintiff filed Plaintiffs' Supplemental Brief in Support ofF~e 

Petition and Motion for Additional Sanctions for Litigation Misconduct, renewing its 

request for attorney's fees as set forth in the Fee Petition, updating the amount offees 

incurred since the flling of the Fee Petition, and requesting additional sanctions 

against Defendants for allegedly issuing inciting press releases. See Supp!. Brief, p. 

17-20, 27-28. 

15. On May 18,2017, the undersigned, after being reassigned this civil action, held a 

status hearing in this matter, wherein the pending Fee Petition was discussed. The 

undersigned advised counsel that since Judge Silver presided over the underlying 

discovery dispute (the Motion to Compel), reviewed and adopted the 

recommendations of the discovery commissioner, received all the pleadings related to 

the Fee Petition, and undertook the Pitrolo hearing on the Fee Petition, that he should 

make the decision for the hearing he has had. See Trans. 5/18/17, p. 12-150 
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of Civil Procedure. Rule 37(a)(4), specificaily, governs expenses and fees related to the 

discovery dispute. Rule 37(a)(4)(C) states: 

.. .If the motion is granted in part and denied in part, the court may 
issue a protective order pursuant to Rule 26(c) and may, after 
giving an opportunity to be heard, apportion the reasonable 
expenses for the motion. 

W.Va. R. Civ. P. 37(a)(4)(C). 

Further, Rule 37(a)(4)(A) states: 

.. .If the motion is granted, the court shall, after affording an 
opportunity to be heard, require the party or deponent whose 
conduct necessitated the motion or the party or attorney advising 
such conduct or both of them to pay the moving party the 
reasonable expenses incurred in obtaining the order, including 
attorney's fees, unless the court finds that the motion was filed 
without the movant's first making a good faith effOlt to obtain the 
discovery without court action, or that the opposing party's 
answer, response, or objection was substantially justified, or that 
other circumstances make an award of expenses unjust. 

W.Va. R. Civ. P. 37(a)(4)(A). 

"As a general rule each litigant bears his or her own attorney's fees absent a contrary rule 

of court or express statutory or contractual authority for reimbursement." SyI. Pt. 2, Sally-Mike 

Properties v. Yokum, 179 W.Va. 48,365 S.E.2d 246 (1986). "There is authority in equity to 

award to the prevailing litigant his or her reasonable attorney's fees as 'costs', without express 

statutory authorization, when the losing party has acted in bad faith, vexatiously, wantonly or for 

oppressive reasons." Syi. Pt. 3, Sally-Mike Properties v. Yokum, 179 W.Va. 48, 365 S.E.2d 246 

(1986). "'Bad faith' may be found in conduct leading to the litigation or in conduct in 

connection with the litigation." Yokum, 179 W.va. at 51. Further, a derelict party can avoid a 

discovery sanction that requires payment of expenses, including attorney fees, by showing that 
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conduct is substantially justified or that an award is unjust. Shreve v. Warren Assoc., Inc., 177 

W.Va. 600 (1987). 

"Parties whose interest in the legal process is to oppress or cheat others should be 

discouraged. Non-disputes should, of course, be filtered out of the legal process by the 

subjective decision of the litigants themselves or else by their attorneys. Where they are not, 

courts and juries, which specialize in determining the question of good faith, are capable of 

distinguishing good faith disputes from nondisputes and assessing an appropriate penalty in the 

form of an award of attorneys' fees." Nelson v. West Virginia Public Employees Ins: Ed., 171 

W.Va. 445, 454,300 S.E.2d 86,95 (1982) (Neely, J., concurring). 

~Michael v. Henry, the West Virginia Supreme Court of Appeals found an award of 

attorney fees for failure to answer interrogatories was improper where the party answered the 

interrogatory to the best of his ability, and throughout the proceedings, expressed willingness to 

make reports of his nontestifying experts available for in camera inspection by the cowt, thereby 

rebutting an accusation that he withheld discovery in bad faith. 177 W.Va. 494 (1987). Finally, 

the West Virginia Supreme Court has found it's appropriate for a circuit court to award attorney 

fees as a sanction for a party's failure to obey a discovery Order. See Beto v. Stewart, 213 WNa. 

355 (2003) ("A circuit court is authorized to award attorney fees as a sanction for the failure to 

obey a discovery order."). 

Finally, "[i]n fonnulating the appropriate sanction, a court shall be guided by equitable 

principles. Initially, the court must identify the alleged wrongful conduct and determine if it 

walTants a sanction. The court must explain its reasons clearly on the record if it decides a 

sanction is appropriate. To determine what will constitute an appropriate sanction, the court may 

consider the seriousness of the conduct, the impact the conduct had in the case and in the 
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administration ofjustice, any mitigating circumstances, and whether the conduct was an isolated 

occurrence or was a pattern ofwrongdoing throughout the case." SyL Pt. 2, Bartles v. Hinkle, 

196 W.Va. 381,472 S.E.2d 827 (1996). 

Here, Defendants served their initial discovery responses on May 19,2016. When the 

parties could not agree as to the content ofsome of the responses to the Interrogatories and 

Requests for Production, Plaintiffs, after meeting and conferring, filed a Motion to CompeL. The 

Cowt notes there has been no evidence presented that Defendants did not participate and 

cooperate in the meeting and conferring held between Plaintiffs and Defendants in June 2016 on 

the matter - Defendants communicated regarding the dispute via phone and email with Plaintiffs. 

Defendants balanced the privacy interests of their client and client's customer base with the 

requests being sought based upon sound and reasoned objections. The Court notes that regarding 

privacy concerns, Plaintiffs sought certain documents and information that Defendants, not only 

thought could have negative impacts on its customer relations, but upon information and belief, 

thought could bc prohibited from disclosure pursuant to federal and state law. 

The Court referenced the Motion to Compel to a Discovery Commissioner for a thorough 

review. The Discovery Commissioner held a hearing, made findings, and issued a timely 

recommended order to the Court. When the Court adopted the recommended order of the 

Discovery Commissioner on November 10, 2016, Defendants submitted a Motion for 

Reconsideration on a limited issue, and timely filed the supplemental responses to the 

fnformation sought, as well as verification of all responses to date. The Court notes that parties 

and counsel often. disagree as to what information is relevant and reasonably calculated to lead to 

admissible evidence; however, Defendants in this case kept communication open and complied 

with Court orders in a timely fashion. 
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The Court further does not find there is evidence presented to show Defendants acted in 

bad faith, vexatiously. wantonly, or for oppressive reasons. The pro'duction of personal 

identifying jnformation of customers was a hotly contested discovery issue, and one ofmany 

legat issues legitimately advanced by the parties in this complex matter. To illustrate how hotly 

contested this particular discovery dispute is, Intervenors are comprised of members of the 

customer base whose personal information may be subj~ct to discovery in the relevant 

Interrogatories and Requests for Production. Intervenors organized. obtained legal counsel, and 

sought leave to enter the suit because oftheir strong feelings towards the content of the requested 

discovery. 

Because of all of 'these reasons, this Court cannot find that Defendants acted in bad faith, 

Because it was a legitimate dispute, each side bears its own costs of the dispute. As such, the 

Court finds awarding attorney's fees and expenses in this matter inappropriate and must DENY 

Plaintiffs' Fee Petition. Accordingly, the Court also must deny the relief requested in Plaintiffs' 

Supplemental Brief in Support of Fee Petition and Motion for Additional Sanctions for Litigation 

Misconduct. 

CONCLUSION 

Accordingly, it is hereby ADJUDGED and ORDERED that Plaintiffs' Fee Petition is 

DENIED and DISMISSED. Further, it is hereby ADJUGED and ORDERED that Plaintiffs' 

Motion for Additional Sanctions for Litigation Misconduct, advanced in their Supplemental 

Brief in Support of Fee Petition and Motion for Additional Sanctions for Litigation Misconduct 

filed April 25, 2017, is DE1'...TfED. 
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The Court notes the objections and exceptions of the parties to any adverse ruling herein. 

Additionally, it is hereby ADJUDGED and ORDERED that the Court ORDERS the following: 

1. 	 Plaintiffs' request for attorney's fees and expenses incurred in litigating the subject 

discovery dispute pursuant to Rule 37 is DENIED; 

2. 	 Plaintiffs' request for an award of $200.00 as their deposit for the Discovery 

Commissioner hearing is DENIED; 

3. 	 The cost of the balance of the invoice of the Discovery Commissioner, $1,700.00 is to 

be split evenly between Plaintiffs and Defendants. One half of the amount is to be 

paid by Plaintiffs and one half of the amount is to be paid by Defendants; 

4. 	 PlaintifPs re·quest for $756.20 as the cost of the transcript for the Discovery 

Commissioner hearing is DENIED; and 

5. 	 Plaintiffs' request for $5,694.00 as attorney's fees from December 11, 2016 through 

March 15, 2017, as set forth in Plaintiffs' Supplemental Brief in Support of Fee 

Petition and Motion for Additional Sanctions for Litigation Misconduct filed April 

25,2017, is DENIED; 

6. 	 Plaintiffs' request for $13,197.00 as attorney's fees from March 16, 2017 through 

April 22, 2017, as set forth in Plaintiffs' Supplemental Brief in Support of Fee 

Petition and Motion for Additional Sanctions for Litigation Misconduct filed April 

25,2017, is DENIED; 

7. 	 Plaintiffs' request for $1,500.00 as Attorney Ferretti's fee for affidavit and hearing, as 

set forth in Plaintiffs' Supplemental Brief in Support of Fee Petition and Motion for 

AdditionaJ Sanctions for Litigation Misconduct filed April 25, 2017, is DENIED; 
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8. 	 Plaintiffs' request for attorney's fees as a sanction under Rule 37, as set forth in 

Plaintiffs' Supplemental Brief in Support of Fee Petition and Motion for Additional 

Sanctions for Litigation Misconduct filed Apri125, 2017, is DENIED. 

CHRISTOPHER Co WILKES, JUDGE 
TWENTY-THIRD JUDICIAL CIRCUIT 
BERKELEY COUNTY, WEST VIRGINIA 

Order Denying Plaintiffs Fee Petition and Motion for Additional Sanctions 

Page II of 11 




_.. 

Goldstein v. Peacemaker - Berkeley Co. Civil Action No. 15-C-520 

CERTIFICATE OF SERVICE 

I certify that I served the foregoing NOTICE OF APPEAL and ATTACHMENTS 

upon all counsel of record by depositing a true and accurate copy in the United States Mail, first 

class, postage pre-paid in envelopes addressed as follows: 

Gregory A. Bailey, Esq. 

(WV Bar No. 7957) 

Christopher P. Stroech, Esq. 

(WV Bar No. 9387) 

Arnold & Bailey, PLLC 

208 North George Street 

Charles Town, West Virginia 25414 


Counsel/or the De/endants/Respondellts 

Honorable Virginia Sine 

Berkeley County Circuit Clerk 

380 West South Street, Suite 2200 

Martinsburg, West Virginia 25401 


Clerk 0/the Circuit Court 

on the 7th day of September 2017. 

Michelle L. Gorman, Esq. 
(WV Bar No. 7329) 
Trisha Hudkins, Esq. 
(WV Bar No. 12667) 
LEWIS, BRISBOIS, BISGSAARD & 
SMITH, LPA 
3054 Pennsylvania Avenue 
Weirton, West Virginia 26062 

Counsel/or the Intervenors 

SB #6870 

9267988.1 


