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I. INTEREST OF AMICUS CURIAEl 

The National Rifle Association of America ("NRA") is a nonprofit membership 

organization that was incorporated in the State of New York in 1871, with its 

principal place of business in Fairfax, Virginia. The founders of the NRA desired to 

create an organization dedicated to marksmanship and promoting rifle shooting on 

a scientific basis. Today the NRA has approximately five million individual 

members who remain interested and dedicated to this cause. Its mission includes 

"foster[ing] and promot[ing] the shooting sports, including the advancement of 

amateur competitions in marksmanship at the local, state, regional, national, and 

international levels." NRA Bylaws, Article II, paragraph 4. 

The NRA promotes recreational and competitive shooting programs across 

the country for civilians and law enforcement; the NRA's Competitive Shooting 

Division offers a wide range of activities in all types of shooting, for everyone from 

the novice to the world-class competitor. The NRA, either on its own or working 

with organizations like 4-H and Boys Scouts of America, facilitates marksmanship 

programs for over a million American youths. Furthermore, the NRA recognizes 

that maintaining access to safe, quality shooting ranges is essential to promoting 

marksmanship, and thus, provides services and information on range operation to 

thousands of clubs and associations across the country. To further accomplish this 

1 In accordance with Rule 30(e)(5), counsel authored this brief with assistance from 
NRA's in-house counsel. No other party funded or participated in the preparation of 
this brief. 
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goal, over 55,000 NRA-certified instructors train about 750,000 gun owners a year 

in various aspects of firearms use and maintenance. 

Both the NRA and its members - several of whom likely use Respondent's 

"Peacemaker" facility-have a substantial interest in the outcome of this case. The 

NRA, therefore, submits this brief in support of Peacemaker. The NRA maintains 

that Peacemaker complies with the Berkley County noise ordinances which, in turn, 

provide it immunity from nuisance actions related to noise under W Va. Code §61-6

23, as amended. Moreover, the amendments to §61-6-23 did not unconstitutionally 

extinguish Plaintiffs' lawsuit. Accordingly, the Court should affirm the circuit 

court's order. 

II. ARGUMENT 

A. The Court should apply W. Va. Code §61-6-23 as amended. 

W Va. Code §61-6-232 has been amended twice since Plaintiffs filed their 

complaint. 2016 West Virginia Laws Ch. 250 (H.B. 4174); 2017 West Virginia Laws 

Ch. 5 (S.B. 575). "The general rule, however, is that an appellate court must apply 

the law in effect at the time it renders its decision." Thorpe v. Hous. Auth. of City of 

Durham, 393 U.S. 268,281 (1969). This is especially true in injunction cases, 

"because an injunction looks forward by addressing what conduct or actions will be 

permitted in th~ future." Goerlitz v. City ofMaryville, 333 S.W.3d 450,453 (Mo. 

2011) (applying Missouri's amended range-protection statute that took effect after 

the plaintiff filed suit). 

2 Unless noted otherwise, all references to § 61-6-23 are references to the statute as 
amended. 
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There is, however, one exception to the general rule that arguably applies. 

When amending legislation limits the jurisdiction of the court, the legislation in 

effect when the final judgment was issued controls. See e.g., Dashiell v. Holland 

Maide Candy Shops, 171 Md. 72, 188 A. 29, 30 (Md. 1936). Section 61-6-23 

arguably deprived courts of jurisdiction to hear this claim, because it provides who 

can "maintain" an action against a shooting range. W. Va. Code §61-6-23(b)-(c), (e). 

Bruner v. United States, 343 U.S. 112 (1952) is a prime example of this 

exception. Bruner filed suit in a U.S. district court seeking overtime compensation 

from the federal government under the Tucker Act. Id. at 113. When the suit was 

filed, the Tucker Act required all compensation claims brought "by officers of the 

United States" be filed in the U.S. Court of Federal Claims, not U.S. district courts. 

Id. at 115. Bruner argued that the court had jurisdiction because he was an 

"employee," not an "officer." Id. at 114. After certiorari was granted, the Tucker Act 

was amended to deprive U.S. district courts of jurisdiction over claims brought by 

"officers or employees of the United States." Id. at 114. Accordingly, the Court 

dismissed case the on jurisdictional grounds. Id. at 117. Bruner also shows that 

there is no constitutional issue with dismissing a suit based on a change in law. 

Furthermore, Plaintiffs' reference to Martinez v. Asplundh Tree Expert Co., 

_W. Va.-> 803 S.E.2d 582 (W. Va. 2017) is inapposite. PIs.' Br. at 40. Martinez 

merely holds that "'statutes which do not create new rights or take away vested 

ones are deemed to be remedial and are not within the strict application of the rule 

ofpresumption against retroactivity.'" Id. at 587 (emphasis added) (quoting 
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Mildred L.M. v. John O.F., 192 W. Va. 345, 351 n.10, 452 S.E.2d 436,442 (1994». 

But that presumption can be .overc.ome. "If the right impinged is substantive .or 

vested, it is usually pr.otected fr.om a retr.oactive applicati.on .of the statute. In .other 

w.ords, when the statute deals with these types .of rights, the statute is n.ot t.o be 

used retr.ospectively unless plainly s.o intended." Mildred L.M, 192 W. Va. at 351 

n.10, 452 S.E.2d 436 (citati.ons .omitted). 61-6-23(f) plainly states that legislature 

intended the amendments t.o apply retr.oactively. 

Thus, under either the general rule.or the jurisdicti.onal rule, this C.ourt 

sh.ould apply § 61-6-23 as it currently reads. 

B. 	Section 61-6-23 created a two-step process to regulating noise 
emitted from shooting ranges. 

An .overview.of W. Va. Code §61-6-23 and l.ocal g.overnments' auth.ority t.o 

regulate nuisance is in .order bef.ore turning t.o the statut.ory c.onstructi.on and 

c.onstituti.onal issues bef.ore the C.ourt. Traditi.onally, the legislature gave c.ounties 

the auth.ority t.o "take ... appr.opriate and necessary acti.ons f.or the eliminati.on.of 

hazards t.o public health and safety and t.o abate.or cause t.o be abated anything 

[that] the c.ommissi.on determines t.o be a public nuisance." W. Va. Code § 7-1-3kk. 

This C.ourt appears t.o have interpreted that as giving the c.ounty the auth.ority t.o 

enact penal .ordinances t.o abate nuisances. Sharon Steel Corp. v. City ofFairmont, 

175 W. Va. 479, 487, 334 S.E.2d 616,624-25 (1985); see also Parker v. City of 

Fairmont, 72 W. Va. 688,79 S.E. 660, 661 (1913) (h.olding that a city eQuId n.ot abate 

the nuisance .of sm.oke c.oming fr.om a fact.ory because it was n.ot a nuisance per se 

and there were n.o .ordinances .or statutes regulating sm.oke emissi.on). 
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The preamble to the Berkley County noise ordinances3 notes that the county 

passed the ordinances under § 7-1-3kk, and the ordinances are misdemeanors. See 

Berkley County Noise Ordinances subsection (a). Accordingly, they likely did not set 

the standards for private, common-Iaw-nuisance actions. But that changed with § 

61-6-23. 

Subsection 61-6-23(e) says that a range cannot be subject to a nuisance claim 

"if the shooting range is operating in compliance with all ordinances relating to 

noise in effect at the time the construction or operation of the shooting range beg-an, 

whichever occurred first in time." This effectively gives local governments the 

authority to set the standards for nuisance actions against shooting ranges. 

Here, the legislature exercised its power to abrogate common law. Robinson 

v. Charleston Area Med. Ctr., Inc., 186 W. Va. 720, 727, 414 S.E.2d 877, 884 (1991); 

see also Gibson v. W. Virginia Dep't of Highways, 185 W. Va. 214, 224, 406 S.E.2d 

440,450 (1991), holding modified by Neal v. Marion, 222 W. Va. 380, 664 S.E.2d 

721 (2008) ("there [is] no provision in our constitution that '''guarante~s the 

existence of these common law causes of action.'" (Citation omitted». But it did so 

through a grant to local governments, who ultimately determine the nuisance 

standard. The Berkley County Commission set that standard by exempting ranges 

in its ordinances. See Berkley County Noise Ordinances § (c)(l). But those 

ordinances apply only to ranges in Berkley County that already exist. Nothing 

3 Available at 
http://www.berkeleycountycomm.org/docs/ordinances/amendnoiseord0409.pdf (last 
visited Jan. 22, 2018). 
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prohibits the local governments from changing those standards. Those new 

ordinances, however, would only apply to new ranges. W Va. Code §61-6-23(e)(I). It 

is critical to keep this two-step approach in mind when evaluating the 

constitutionality of §61-6-23. 

C. 	Neither §61-6-23 nor the result reached by the circuit court is 
absurd. 

Courts generally must resolve matters of statutory construction before 

addressing any constitutional issues under the constitutional-avoidance doctrine. 

Ashwander v. Tennessee Valley Auth., 297 U.S. 288,347 (1936) (Brandeis, J., 

concurring) (citing Siler v. Louisville & Nashville R. Co., 213 U.S. 175, 191 (1909). 

In construing a statute, this Court "must exercise due restraint, in recognition of 

the principle of the separation of powers," and "[e]very reasonable construction 

must be resorted to ... in order to sustain constitutionality." Robinson, 186 W. Va. 

at 726, 414 S.E.2d at 883 (citing multiple authorities). 

Plaintiffs argue that §61-6-23 and the circuit court's ruling is absurd but 

never properly brief the Court on the absurdity doctrine. PIs.' Br. at 30. "What the 

rule of absurdity seeks to do is what all rules of interpretation seek to do: make 

sense of the text." Antonin Scalia & Bryan A. Garner, Reading Law: The 

Interpretation of Legal Texts 235 (2012) (some emphasis added); see also Taylor-

Hurley v. Mingo Cty. Bd. of Educ., 209 W. Va. 780, 788, 551 S.E.2d 702,710 (2001) 

("The absurd results doctrine merely permits a court to favor an otherwise 

reasonable construction of the statutory text over a more literal interpretation 

where the latter would produce a result demonstrably at odds with any conceivable 
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legislative purpose.") (citing State ex rel. McLaughlin v. Morris, 128 W.Va. 456, 

461, 37 S.E.2d 85, 88 (1946) (emphasis added». There are two prongs to the 

absurdity doctrine: (1) the literal interpretation of the text must be truly absurd, 

and (2) there must be a textual solution that will lead to a reasonable construction 

of the text. Id. at 237-38. This application is necessary to prevent the judiciary from 

"substitut[ing its] policy judgments for those of the legislature whenever [it] deem[s] 

a particular statute unwise." Taylor-Hurley, 209 W. Va. at 787-88,551 S.E.2d at 

709-10. In other words, "the judiciary may not sit as a superlegislature to judge the 

wisdom or desirability of legislative policy determinations." Lewis v. Canaan Valley 

Resorts Inc., 185 W. Va. 684, 692, 408 S.E.2d 634, 642 (1991) (citing City of New 

Orleans v. Dukes, 427 V.S. 297, 303 (1976». 

First, the fact that the text of a statute "may seem odd," does not make it 

"absurd." Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 V.S. 546, 565 (2005). 

Instead, an absurd result is one that is "demonstrably at odds with any conceivable 

legislative purpose." Taylor-Hurley, 209 W. Va. at 788, 551 S.E.2d at 710 (2001). 

Next, there must be another reasonable construction of the statute - based 

on the text. Id. The absurdity doctrine does not allow the judiciary to make 

substantive changes to. the statute, only technical or ministerial errors, often called 

"scrivener's errors." See, e.g., Michael S. Fried, A Theory of Scrivener's Error, 52 

Rutgers L. Rev. 589 (2000). For example, the District of Columbia Court of Appeals 

read the word "subsection" as "section" in sentencing guidelines because a literal 

interpretation would result in a "pointlessly circular provision." Gilmore v. United 
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States, 699 A.2d 1130, 1132-33 (D.C. 1997). The Texas Court of Appeals made a 

similar textual fix when it was reviewing a driving with a suspended license case. 

State v. Boone, No. 05-97-01157-CR, 1998 WL 344931 (Tex. App. June 30, 1998). 

The statute provided a defense to all "Chapter 601 offenses," which includes driving 

with a suspended license, if the accused "produce[d] in court a motor vehicle liability 

policy ... that was valid at the time of the offense is alleged to have occurred." Id. at 

1 (quoting Tex. Transp. Code Ann. § 601.193). The court reasoned that it would 

make no sense to allow people to drive on suspended licenses, so long as they had 

valid insurance policies, and it limited the scope of the statutory defense to driving 

without proof of insurance cases. Id. at 3. And the Ohio Supreme Court replaced 

the word "of' with "or" in a statute allowing the "county auditor of any complainant" 

to appeal decisions to the county tax board. Stanton v. Frankel Bros. Realty Co., 117 

Ohio St. 345, 351, 158 N.E. 868, 870 (1927). 

There is a legitimate legislative purpose in protecting shooting ranges. The 

Second Amendment right to keep and bear arms necessarily "implies a 

corresponding right to acquire and maintain proficiency in their use." Ezell v. City 

of Chicago, 651 F.3d 684,704 (7th Cir. 2011) (overturning the trial court's denial of 

a preliminary injunction to prevent enforcement of a city ordinance banning 

shooting ranges); see also D.C. v. Heller, 554 U.S. 570, 617-18 (2008). Likewise, "A 

person has the right to keep and bear arms for ... recreational use," i.e., target 

shooting. W. Va. Const. art. III, § 22. And the public interest always favors 

protecting constitutional rights. See, e.g., Wrenn v. D.C., 864 F.3d 650, 667 (D.C. 
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Cir. 2017) (When a party seeks a preliminary injunction, it must show (1) it is likely 

to succeed on the merits, (2) it suffered an irreparable injury, and (3) the balance of 

equities and public interest tips in its favor. But when a constitutional right is 

involved, the inquiry ends at the first step because the other factors always weigh in 

favor of protecting the individual's constitutional rights.). 

Moreover, many states have enacted legislation protecting ranges from noise 

liabilities.4 That is because "[n]oise nuisance [actions are] by far the most common 

attack leveled at shooting ranges." David G. Cotter, Shooting Sports Versus 

Suburban Sprawl-Is Peaceful Coexistence Possible? 15 T.M. Cooley L. Rev. 21, 22 

(1998); see also Gun club, or shooting gallery or range, as nuisance, 26 A.L.R.3d 661 

4 See Ala. Code § 6-5-341(b)(2); Alaska Stat. § 34.75.010(a)(1); Ariz. Rev. Stat. §§ 17
601 et seq.; Ark. Code §§ 16-105-501 et seq.; Cal. Civ. Code § 3482.1; Colo. Rev. Stat. 
§ 25-12-109; Conn. Gen. Stat. § 22a-74a(a); Del. Code Ann. tit. 10, § 8142(c); Fla. 
Stat. § 823.16(3); Ga. Code Ann. § 41-1-9(c); Idaho Code Ann. § 55-2601(1); 740 Ill. 
Compo Stat. 130/5; Ind. Code §§ 14-22-31.5-5 et seq.; Iowa Code § 657.9; Kan. Stat. 
Ann. §§ 58-3221 et seq.; Ky. Rev. Stat. Ann. §§ 237.200 et seq.; La. Rev. Stat. Ann. § 
30:2055.1; Me. Rev. Stat. tit. 17, § 2806, Me. Rev. Stat. tit. 30-A, § 3011; Md. Code 
Ann., Cts. & Jud. Proc. § 5-403.1; Mass. Gen. Laws ch. 214, § 7B; Mich. Compo Laws 
§§ 691.1541 et seq.; Minn. Stat. §§ 87A.01 et seq.; Miss. Code. Ann. § 95-13-1, Miss. 
Code. Ann. § 17-25-15; Mo. Rev. Stat. § 537.294; Mont. Code Ann. § 27-30-101, 
Mont. Code Ann. § 45-8-111; Neb. Rev. Stat. §§ 37-1302; Nev. Rev. Stat. § 40.140; 
N.H. Rev. Stat. Ann. §§ 159-B:1 et seq.; N.J. Stat. Ann. §§ 13:1G-21.1; N.M. Stat. 
Ann. §§ 17-8-1 et seq.; N.Y. Gen. Bus. Law § 150; N.C. Gen. Stat. §§ 14-409.45 et 
seq.; N.D. Cent. Code § 42-01-01.1; Ohio Rev. Code Ann. §§ 1533.83 et seq.; Okla. 
Stat. tit. 63, § 709.2; Or. Rev. Stat. § 467.131; 35 Pa. Stat. Ann. §§ 4501 et seq.; 11 
R.1. Gen. Laws Ann. § 11-47-62; S.C. Code Ann. §§ 31-18-10 et seq.; S.D. Codified 
Laws §§ 21-10-28 et seq.; Tenn. Code Ann. § 39-17-316; Tex. Loc. Gov't Code Ann. § 
250.001; Utah Code §§ 47-3-101 et seq.; Vt. Stat. Ann. tit. 10, § 5227; Va. Code Ann. 
§ 15.2-917; W. Va. Code § 61-6-23; Wis. Stat. § 895.527; Wyo. Stat. Ann. §§ 16-11
101. 
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(Originally published in 1969) (collecting shooting range nuisance cases).5 Thus 

protecting ranges from nuisance actions serves the public's interest by protecting 

the people's ability to exercise their constitutional rights. Section 61-6-23 is not 

"demonstrably at odds with any conceivable legislative purpose," Taylor-Hurley, 209 

W. Va. at 788, 551 S.E.2d at 710, and therefore, it is not absurd. 

Furthermore, there is no remedy found in the text of the statute that would 

fix the alleged absurdity. Therefore, Plaintiffs' arguments must fail. 

D. 	Plaintiffs' reliance on cases from Pennsylvania and Indiana 
courts, in support of their argument that a range cannot be 
protected if there are no noise ordinances in place, is misplaced. 

Plaintiffs point out that courts in both Pennsylvania and Indiana have 

rejected the argument that a range complies with local ordinances from which they 

are exempt. PIs.' Br. at 35-38. But neither of those cases resolves the present 

matter for a number of reasons. The Court should look to cases from the Georgia 

and New Hampshire Supreme Courts, which are far more illustrative on the 

current issue. 

1. Plaintiffs' reliance on Gray v. Barnhart is misplaced. 

In Gray v. Barnhart, the Pennsylvania Commonwealth Court was called 

upon to determine whether Pennsylvania's range-protection statute, 35 Pa. Stat. §§ 

4501-4502, prohibited adjoining property owners from bringing a nuisance action 

5 Similarly, the Supreme Court held that through the Federal Aviation Act and the 
Noise Control Act, Congress preempted state and local governments from regulating 
noise from airports, which also receive frequent noise complaints. City of Burbank v. 
Lockheed Air Terminal Inc., 411 U.S. 624 (1973). 
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against the range. 144 Pa. Cmwlth. 474, 601 A.2d 924 (1992). At the time the case 

was decided, the Pennsylvania range protection statute read: 

The owners ofthe ranges ·shall not be subject to any action for 
nuisance, and no court in this Commonwealth shall enjoin the use or 
operation of the ranges on the basis of noise or noise pollution, 
provided the owners of the ranges are in compliance with anyappli
cable noise control laws or ordinances extant at the time construction 
of the range was initiated. 

Id. at 476, 925 (quoting 35 Pa. Stat. Ann. § 502). There were no noise ordinances in 

the township where the range was located. Id. The trial court held that the range 

was in compliance with the.locallaws - even though there weren't any. Id. The 

commonwealth court reversed. 

In holding that the range wasn't in compliance with the non-existent noise 

ordinances, id. at 478, 926, the court made two critical errors. First, the court 

misapplied the absurd- or unreasonable-results doctrine. As explained in more 

detail above, the absurdity doctrine does not permit the judiciary to "substitute [its] 

policy judgments for those of the legislature whenever [it] deem[s] a particular 

statute unwise." Taylor-Hurley, 209 W. Va. at 787-88, 551 S.E.2d at 709-10. But 

that is precisely what the Gray court did. "The interpretation urged by the appellees 

and accepted by the trial court [that the range was in compliance with local noise 

ordinances when there weren't any] is, in our view, unreasonable." Gray, 144 Pa. 

Cmwlth. at 478, 601 A.2d at 926 (emphasis added). The court found it to be 

unreasonable because that interpretation would protect ranges from nuisance suits, 

id., although that is precisely what the legislature intended. 
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Second, the court determined that protecting ranges from nuisance actions 

favored the private interests of ranges and their patrons over the interest of the 

general public. Id. That is wrong. As discussed in more detail above, the Second 

Amendment and Article 3, Section 22 of the West Virginia Constitution protect the 

right to maintain proficiency in arms, and it is not absurd for the legislature to 

protect the peoples' constitutional right, as many states have done. Moreover, 

protection statutes necessarily protect the interests of one group above the interests 

of others, just as private nuisance actions protect one person's interest over 

another's. For example, "[a]ll 50 states have enacted some type of Right-to-

Farm Act," protecting farmers from nuisance actions. Harrison M. Pittman, 

Annotation, Validity, Construction, and Application of Right-to-Farm Acts, 8 

A.L.R.6th 465 (2005); see also W Va. Code §§19-19-1 to 19-19-6. These right-to-farm 

acts generally use similar language to range-protection statutes. Compare W.Va. 

Code §19-19-4 with §61-6-23(b) (Both prohibit "maintain[ing]" nuisance actions 

against agricultural lands and shooting ranges by their neighbors.) These Right-to

Farm Acts, too, would have to be invalidated under the Gray court's approach 

because they protect the rights of farmers over the rights of others. 

Finally, the Pennsylvania legislature amended the statute, thereby 

abrogating Gray. The legislature added a clause to the end of 35 Pa. Stat. Ann. §§ 

4501-4502, so the statutes now end with: "If there were no noise control laws or 

ordinances extant at the time construction of the range was initiated, then the 

immunity granted by this act shall apply to said ranges." 1998 Pa. Legis. Servo Act 
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1998-130 (S.B. 56). The amending legislation applied retroactively to June 2, 1988. 

Id. The Pennsylvania legislature would not have enacted this legislation if it 

thought the Gray court came to the correct conclusion. Thus, Plaintiffs' reliance in 

Gray is misplaced, and it does not resolve the issues before the Court. 

2. Plaintiffs' reliance on Yates v. Kemp is equally wrong. 

Plaintiffs' reliance on Yates v. Kemp, 979 N.E.2d 678 (Ind. Ct. App 2012) is 

similarly wrong. The range owner in Yates had been shooting on his property since 

1962, when there were no local noise ordinances. Id. at 679. At the time Yates was 

decided, the Indiana range protection statute protected ranges: 

if the shooting range complies with a law or an ordinance that applied 
to the shooting range and its operation at the time of the construction 
or initial operation of the shooting range, if such a law or ordinance 
was in existence at the time of the construction or initial operation of 
the shooting range. 

Id. at 681 (quoting Ind. Code Ann. § 14-22-31.5-6) (emphasis added). Applied and in 

existence are key words. The court reasoned that "the plain language of the statute" 

protected ranges only if (1) "'a law or ordinance that applied to the shooting range 

... was in existence at the time of the construction or initial operation of the range,'" 

and (2) "the range [was] in compliance with the requirements of the law or 

ordinance." Id. (emphasis added) (citation omitted). That is arguably a correct 

reading of that statute. But neither the current text of §61-6-23 nor the text of its 

prior versions requires that an ordinance actually exists and applies to the range, 

just that the ordinance be "in effect." W Va. Code §61-6-23(e)(I). 
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Moreover, after Yates was decided, the Indiana legislature amended the 

statute so that it protects ranges - even if there were no ordinances that applied to 

it at the time. The portion of the statute quoted in the previous paragraph now 

protects ranges: 

if the construction and operation of the shooting range were legal at 
the time of its initial construction or initial operation, and the shooting 
range continues to operate in a manner that would have been legal at 
the time of the inception or initial operation. 

Ind. Code Ann. §14-22-31.5-6 (emphasis added) (as amended by 2013 Ind. Legis. 

Servo P.L. 289-2013 (H.E.A. 1563) (effective June 30, 2013». An Indiana court 

would now have to rule that a range was protected if there were no laws regulating 

noise at the time-so long as the range was operating legally during its initial 

construction or operation. In other words, the range would be protected if it was "in 

compliance" with the laws when it was created. 

3. This Court should look to other authorities instead. 

The Georgia Supreme Court came to the opposite conclusion on the same 

issue. The Georgia range-protection statute protects ranges "if the range remains 

in compliance with noise control or nuisance abatement rules, regulations, statutes, 

or ordinances applicable to the range on the date in which it commenced operation." 

Jenkins v. Clayton, 273 Ga. 439, 439, 542 SE.2d 503, 503 (Ga. 2001) (quoting Ga. 
\. 

Code Ann. § 41-1-9(c». There were no county noise ordinances when the range 

came into existence. Id. The court reasoned that under this statute, a range could 

not be deemed a nuisance "if it does not run afoul of local noise control ordinances." 

Id. And since there were no ordinances, "it cannot be said that defendants' [range] 

14 




failed to comply with noise control ordinances on the date on which it commenced 

operation." ld. 

The Supreme Court of New Hampshire came to the same conclusion in Sara 

Reality, LLC v. Country Pond Fish & Game Club, Inc., 158 N.H. 578, 581, 972 A.2d 

1038, 1041 (2009). The New Hampshire statute protects ranges '''provided that the 

owners of the range are in compliance with any noise control ordinance that was in 

existence at the time the range was established, was constructed, or began 

operations.'" ld. (quoting N.H. Rev. Stat. Ann. §159-B:2). The court "read this 

condition to apply if and only if ~uch regulation exists. It therefore [did] not apply 

... because no noise regulation predated [the range's] continuous operation." ld. 

(emphasis in original) (citations omitted). 

The Louisiana Attorney General came to the same conclusion. "[A]ny person 

operating a sport shooting range prior to the implementation of the noise control 

ordinance ... is not subject to criminal prosecution in any matter relating to noise 

resulting from the operation of the range." La. Op. Atty. Gen., No 06-0141 (June 2, 

2006).6 The statute also covers liability for civil actions. La. Rev. Stat. Ann. § 

30:2055.1(A)(1). 

These three authorities are more on point with §61-6-23 than Gray and Yates. 

Moreover, neither the Georgia nor the New Hampshire assemblies modified their 

range-protection statutes in the aftermath of their supreme courts' decisions. This 

Court should rule in the same manner. 

6 Available at https://www.casemine.com/judgement/us/5914 7139add 7b0493436a1ed 
(last visited Jan. 22, 2018) 
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E. 	Plaintiffs' reliance on the dictionary definitions of "compliance" is 
nonsensical. 

Plaintiffs further argue that Peacemaker National Training Center is not in 

compliance with Berkley County's noise ordinances by being exempt. PIs.' Br. 33-35. 

In doing so, Plaintiffs supply several dictionary definitions of "comply" or 

"compliance" and assert that an affirmative action is required to be "in compliance 

with all ordinances relating to noise" under §61-6-23(e). Id. This argument makes 

no sense. 

First, not all definitions of compliance require an affirmative action. The 

American Heritage Dictionary o/the English Language 377-78 (5th ed. 2011)7 holds 

that one can be in "compliance" through mere "acquiescence," which is defined as 

"passive assent." Id. at 15. Passive actions are the polar opposite of affirmative 

actions. So one can, in fact, be in compliance without taking affirmative actions. 

Second, Plaintiffs interpretation of "compliance" would create odd results. 

For example, people comply with bank robbery statutes by acquiescing to them-i.e. 

by not robbing banks-not by taking affirmative steps to avoid robbing banks. But 

in Plaintiffs' view, all people who never took an affirmative step to avoid robbing a 

bank, would not be complying with bank robbery statutes, and would therefore be 

subject to liabilities. Plaintiffs' position makes no sense and must be rejected. 

7 Lexicographers have noted that the American Heritage Dictionary 0/ the English 
Language is among the "most useful and authoritative for the English language." 
Scalia & Garner at 419-423. None of the dictionaries that Plaintiffs cite made that 
list. 
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Finally, compliance is an all-or-nothing principle: Partial compliance is 

noncompliance. Peacemaker is in compliance with all of Berkeley County's noise 

ordinances because it cannot be found to be noncompliant with them. That is the 

same result tha~ the Georgia and New Hampshire Supreme Courts reached, the 

same result that courts in Pennsylvania and Indiana would have to come to under 

their amended statutes, and the same result this Court should achieve. 

F. 	Section 61-6-23's title does not limit the scope of the statute's 
protection. 

Plaintiffs also argue that §61-6-23's title, "limitations on nuisance actions," 

limits the scope of protections afforded by § 61-6-23. PIs.' Br. at 31. Specifically, 

Plaintiffs claim that "limitations on nuisance actions," as used in the title of §61-6

23, restricts the statute so that it only limits the actions that can be brought, "not 

completely abolishing nuisance actions." Id. As both a matter of law and a matter 

of fact, that is wrong. 

A statute's title or section does not have to state the statute's purpose with 

absolute specificity. A title is sufficient if it "'imparts enough information to one 

interested in the subject matter to provoke a reading of the act.'" Nw. Disposal Co. 

v. W. Virginia Pub. Servo Comm 'n, 182 W. Va. 423, 426, 388 S.E.2d 297, 300 (1989) 

(quoting State ex rel. Walton v. Casey, 179 W.Va. 485, 370 S.E.2d 141 (1988». 

Moreover, courts "may" look to the title to resolve ambiguity of the statute, L.H. 

Jones Equip. Co. v. Swenson Spreader LLC, 224 W. Va. 570,575,687 S.E.2d 353, 

358 (2009) (citing City of Huntington v. State Water Comm In, 135 W.Va. 568, 64 

S.E.2d 225 (1951». But "the title of a statute and the heading of a section cannot 
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limit the plain meaning of the text." Bhd. of R. R. Trainmen v. Baltimore & O. R. 

Co., 331 U.S. 519, 528-29 (1947) (citing multiple authorities). 

The plain meaning of §61-6-23(e) does, in fact, provide limitations on 

nuisance actions. Although the present action is not permissible under the statute 

- because of the Berkley County ordinances - actions can be brought in other 

counties, depending on their ordinances. Thus, §61-6-23's title, "limitations on 

nuisance actions," accurately reflects the plain meaning of the statute's text. 

Plaintiffs' §61-6-23 title arguments are meritless. 

G. 	Section 61-6-23 does not unlawfully deprive the Plaintiffs of a 
vested interest. 

Plaintiffs argue §61-6-23 is unconstitutional because it deprives them of a 

vested right. PIs.' Br. 40-43. This argument fails for the following reasons. 

1. 	Statutes can be applied retroactively to moot causes of action. 

As discussed, Plaintiffs' reliance on Martinez in support of their 

constitutional argument is misplaced. The presumption against retroactivity was at 

issue there, not the constitutionality of interfering with vested rights. And 

Mildred L.M., Bruner, and Goerlitz demonstrate that a statute can be applied 

retroactively to a vested right, including an accrued claim. Furthermore, Plaintiffs' 

reliance on Landgrafv. USI Film Prod., 511 U.S. 244 (1994) is equally unavailing. 

PIs.' Br. at 40-42. Landgraf holds that legislation can be retroactive if: (1) it doesn't 

interfere with the "Ex Post Facto Clause"; (2) it doesn't "impairD the obligations of 

contracts under Article I, § 10, cl. I"; (3) it doesn't violate "The Fifth Amendment's 

Takings Clause"; (4) it doesn't violate "[t]he prohibitions on 'Bills ofAttainder' in 
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Art. I §§ 9-10"; or (5) it doesn't violate the notice requirements of "The Due Process 

Clause." Id. at 266-67. None of those are at issue here. 

2. 	 Section 61-6-23 is not unconstitutional under the certain-remedy 
clause of the West Virginia Constitution. 

Plaintiffs next claim that §61-6-23 infringes on Article III, Section 17 of the 

West Virginia Constitution. PIs.' Br. at 41-43. Article III, Section 17 provides: 

The courts of this state shall be open, and every person, for an injury 
done to him, in his person, property or reputation, shall have remedy 
by due course of law; and justice shall be administered without sale, 
denial or delay. 

This Court has referred to the clauses in this section as the '''open-court' provision," 

the "'certain remedy' provision," and the "sale of justice" provision. Gibson, 185 W. 

Va. at 221,406 S.E.2d at, 447. Plaintiffs' are only raising a claim under the certain

remedy clause.8 See PIs.' Br. at 41 (noting that certain-remedy clause); see also id., 

at 43 (quoting only the certain-remedy clause of Article III, Section 17). 

The certain-remedy clause is qualified by the phrase "by due course oflaw," 

which "extends considerable latitude to the legislature." Lewis, 185 W. Va. at 694, . 

408 S.E.2d at 644. And the Constitution expressly gives the legislature the 

authority to repeal the common law. Id. (citing W. Va. Const. Art. VIII, § 13). 

"Thus, access to the courts is not a fundamental right in the sense that any 

limitation on that right requires 'strict scrutiny.'" Id. (citation omitted). 

8 The primary purpose of the open-court clause is to permit the public to attend 
trials. See State ex rel. Herald Mail Co. v. Hamilton, 165 W. Va. 103, 110,267 
S.E.2d 544, 548 (1980). This Court also held that a statute allowing a justice of the 
peace to charge $5.00 for a civil case violated the sale-of-justice clause. State ex rel. 
Shrewsbury v. Poteet, 157 W. Va. 540, 202 S.E.2d 628 (1974). Neither of those 
clauses are at issue here. 
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The Court, therefore, begins with the presumption that the legislation is 

constitutional. Gibson, 185 W. Va. at 225, 406 S.E.2d at 451. But "when a 

legislative enactment either substantially impairs vested rights or severely limits 

existing procedural remedies permitting adjudication of cases, then the certain 

remedy provision of Article III, Section 17 is implicated." Id. "The term 'vested 

right,' as used in the certain remedy provision, means that an actual cause of action 

[that] was substantially affected existed at the time of the legislative enactment." 

Id. Courts will, however, maintain the presumption of constitutionality unless the 

enactment involves a suspect classification or a fundamental right. Lewis, 185 W. 

Va. at 694 n.14, 408 S.E.2d at 644. Access to the courts is not a fundamental right, 

id., and Plaintiffs are not a suspect class. Therefore, the presumption of 

constitutionality remains, even though the certain-remedy clause is triggered. 

Triggering the certain-remedy clause does not end the inquiry. Instead, the 

matter proceeds to the two-step test that this Court adopted in Lewis. 

The legislation will be upheld under [the certain-remedies] provision if, 
first, a reasonably effective remedy is provided by the legislation or, 
second, if no such alternative remedy is provided, the purpose of the 
alteration or repeal of the existing cause of action or remedy is to 
eliminate or curtail a clear social or economic problem, and the 
alteration or repeal of the existing cause of action or remedy is a 
reasonable method of achieving such purpose. 

Id. at 695, 645 (collecting authorities); see also O'Dell v. Town of Gauley Bridge, 188 

W. Va 596, 606, 425 S.E.2d 551, 562 (1992) (paraphrasing the test). 

The Plaintiffs do have an alternative remedy here. Section 61-6-23 only 

protects ranges from noise nuisance; it does not extinguish all claims against 
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ranges. The Illinois Court ofAppeals upheld the Illinois range-protection act, 740 

Ill. Compo Stat. 130/5, under the Illinois Constitution's certain-remedy clause for 

this very reason. "While [the statute] does provide a firearm range owner ... 

immunity from injunctions based on a nuisance action for noise, it does not preclude 

a plaintiff from all forms of relief." Miller V. Hill, 337 Ill. App. 3d 210,222,785 

N.E.2d 532, 543 (2003). Likewise, this Court affirmed a statute that immunized 

political subdivisions from liability if the claim was covered by workers' 

compensation under the certain-remedy clause because they had another form of 

relief in their workers' compensation. O'Dell, 188 W. Va. at 606,425 S.E.2d at 56l. 

Section 61-6-23 also passes muster under the second step of the Lewis test, 

which asks whether the legislation "eliminate[s] or curtail[s] a clear social or 

economic problem, and the ... repeal of the existing cause of action ... is a 

reasonable method of achieving such purpose." Lewis, 185 W. Va. at 695,408 S.E.2d 

at 645. This court has equated this part of the test with "rational basis" review. 

Robinson, 186 W. Va. at 729,414 S.E.2d at 886; see also Gibson, 185 W. Va. at 225, 

406 S.E.2d at 451 ("[W]hether the enactment severely limits existing procedural 

rights" will be determined by a "rational basis" analysis.); O'Dell, 188 W. Va. at 606, 

425 S.E.2d at 561 ("Inherent in our approach is the consideration of the 

reasonableness of the method chosen to alter or repeal existing rights."). This Court 

further held that where the effect of the legislation is "limited," i.e., "the statutory 

bar is not absolute," then "there is less interference with the 'certain remedy' 
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principle, and the legislation will be upheld." O'Dell, 188 W. Va. at 606,425 S.E.2d 

at 56l. 

The plaintiff in Lewis was injured when he slipped on the ice while getting off 

a ski lift. Lewis, 185 W. Va. at 687,408 S.E.2d at 637. But the West Virginia Skiing 

Responsibility Act, W. Va. Code §§ 20-3A-l to 20-3A-8, "absolves the ski area 

operator of any liability for any injury caused by ski area conditions," id., which left 

him with no claim. Nevertheless, this Court upheld the West Virginia Skiing 

Responsibility Act because "the obvious purpose of the Act was to eliminate ... a 

clear economic problem for ski area operators and, therefore, for the economy of the 

state, specifically, exposure to liability for the inherent risks of skiing which the 

operators ... cannot eliminate," which this Court found to be "a reasonable method 

of achieving the purpose of the Act." Id. at 695,645. 

Section 61-6-23 does not impose an absolute bar on remedies. Subsections (b) 

and (c) both say that when a local noise ordinance exists, then subsection (e) 

applies. Thus, nuisance actions can be brought under those subsections in counties 

that don't have ordinances. And subsection (e)(I) says that all ranges are subject to 

the local noise ordinances that existed when construction of the range began. The 

Berkley County ordinance exempts ranges, which bars noise actions against 

Peacemaker and other ranges in the county that began construction when that 

ordinance was in place. But it has no effect, whatsoever, on ranges in other 

counties. Those ranges are subject to their local ordinances. Thus, §61-6-23 passes 

the absolute-bar requirement in O'Dell, and should be upheld. 
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Moreover, § 61-6-23 curtails a social and economic problem. As discussed in 

detail above, shooting ranges are constitutionally protected. Ezell, 651 F.3d at 704; 

W. Va. Const. art. III, §22. And like airports and farms, they are also frequently 

subjected to nuisance complaints. Cotter, 15 T.M. Cooley L. Rev. at 22; 26 A.L.R.3d 

661. Accordingly, public interest is served by protecting constitutional rights. 

Wrenn, 864 F.3d at 667. That is a more compelling reason than limiting ski 

operators' liability for ski conditions-which, like sound from airplanes or shooting 

and sounds and smells from farms, is largely outside the operators' control-for the 

economic benefits of the industry. Lewis, 185 W. Va. at 695,408 S.E.2d at 645. 

Limiting ranges' liability for noise actions is a reasonable way to curtail this 

problem, just as limiting a ski operators' liability was, and many states have done 

just that. See Miller, 337 Ill. App. 3d at 223, 785 N.E.2d at 544 (upholding the 

Illinois range-protection statute under the certain-remedy clause because they were 

not "uncommon" in other states). Thus, §61-6-23 passes muster under the certain

remedy clause. 

To the extent Lewis addressed the fact that skiers assume the risk of injury, 

and, therefore, the legislature codified the common law, the NRA does not read that 

as critical to the holding. Lewis, 185 W. Va. at 695-96, 408 S.E.2d at 645-46. As 

mentioned above, the legislature has the constitutional authority to repeal the 

common law, which this Court has continuously mentioned in its certain-remedy 

opinions. Robinson, 186 W. Va. at 727, 414 S.E.2d at 884; Gibson, 185 W. Va. at 

224,406 S.E.2d at 450. Moreover, §61-6-23 and the Berkley County ordinances are 
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consistent with the common law. By Plaintiffs' own admission, the area is very 

rural. PIs.' Br. at 1-2. And "firearm ranges ... by their nature are almost exclusively 

situated in rural areas." Miller, 337 Ill. App. 3d at 222, 785 N.E.2d at 544. This 

Court held that the noise and light from a cemetery was not a nuisance because it 

took place "in a rural area as distinguished from an urban or residential area." 

Sanders v. Roselawn Mem'l Gardens, Inc., 152 W. Va. 91, 113, 159 S.E.2d 784, 798 

(1968). Likewise, the Michigan Supreme Court found the rural location of a range 

to be the most important factor in rejecting a nuisance action against the range 

because "the more residential the area, the less noise is tolerable." Smith v. W. 

Wayne Cty. Conservation Ass'n, 380 Mich. 526, 537,158 N.W.2d 463,468 (Mich. 

1968); see also Lehman v. Windler Rifle & Pistol Club, 44 Pa. D. & C.3d 243, 248

49, 1986 WL 20804 (pa. Com. PI. Somerset County 1986) ("Given the rural locality, 

the distance between plaintiffs' and defendant's property, and the 

attending circumstances, the shooting range operated by defendant is not a 

nuisance in. fact."). 

Finally, this Court has often looked to other jurisdiction's holdings on certain

remedy claims to see ifWest Virginia statutes are constitutional. See, e.g., Lewis, 

185 W. Va. at 692,408 S.E.2d at 642 (collecting foreign authorities upholding skiing 

responsibility acts); Pritchard v. Arvon, 186 W. Va. 445, 449, 413 S.E.2d 100, 104 

(1991) (collecting foreign authorities upholding governmental immunity acts). As 

previously stated, the Illinois Court ofAppeals upheld the Illinois range-protection 

statute under the Illinois certain-remedy clause. Miller, 337 Ill. App. 3d at 222-23, 
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785 N.E.2d at 543-44. The Michigan Court of Appeals upheld Michigan's range 

protection clause under the state constitution's title and single-subject 

requirements, and the vagueness doctrine. Twp. Of Ray v. B & BS Gun Club, 226 

Mich. App. 724, 575 N.W.2d 63 (1997). This Court should likewise find that §61-6

23 is constitutional. 

III. CONCLUSION 

For all the reasons stated above, this Court should (1) find that Peacemaker 

is in compliance with the Berkley County ordinances; (2) uphold § 61-6-23; and (3) 

affirm the lower court's holding. 
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