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INTRODUCTION AND INTEREST OF AMICUS CURIAE 


This appeal pertains to SB 575 (2017), which amended West Virginia Code §61-6-23. 

As a non-partisan, non-profit, all volunteer, grass roots organization dedicated to protecting and 

restoring firearm rights in West Virginia, WVCDL worked to secure passage of SB 575, which 

it deemed the "Range Protection Act." The pursuit of this legislation was due in no small part 

to litigation faced by the Defendant in the case, sub judice, as Peacemaker National Training 

Center ("Peacemaker") is a prominent facility in the competitive shooting sports industry. 

This appeal also pertains t'o a dispute over attorney fees relating to a controversial 

discovery request that WVCDL felt was overbroad, intrusive, possibly unlawful, and dangerous 

to the privacy rights of its members and also West Virginia firearms owners as a whole. Given 

that WVCDL is focused on state-level firearm rights and Peacemaker is the largest shooting 

sports complex on the east coast, WVCDL monitored the pending litigation. 

WVCDL primarily works on legislative efforts. Deeply engaged with obtaining passage 

of SB 575 and other firearms rights bills during the 2017 legislative session, WVCDL did not 

understand the expansive nature and danger ofthe discovery request in the underlying case until 

February of2017. On or about March 17,2017, WVCDL - and other individuals - obtained 

counsel and filed a Motion to Intervene. After a period of the Circuit Court failing to address 

the Motion to Intervene, the same ,was supplemented with additional concerned parties on or 

about March 31, 2017. 

For some time, Judge Silver, who was then assigned to the case before ultimately 

withdrawing from the matter, did not address the pending Motion to Intervene. Instead, on 

March 22nd, 23rd, 29th and 3 pt of 20 17 - in compliance with the disputed order - Peacemaker 

made several boxes and file cabinets of disputed and sensitive business records available to the 

Plaintiffs. 
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On Apri14, 2017, on the very day the West Virginia Legislature passed SB 575, Judge 

Silver entered an Order ofRecusal, ostensibly due to negative press he had received relating to 

his handling of the pending case. Thereafter, Judge Wilkes presided over the case. On April 

14,2017, Governor Justice signed SB 575 into law. On April 24, 2017, Judge Wilkes granted 

the Motion to Intervene and WVCDL formally became an intervenor in the case. 

Subsequent to obtaining intervenor status, WVCDL filed a Motion for a Stay of 

Discovery, as the prior discovery orders entered by Judge Silver and the disputes thereto had 

remained intact. In the interim, the Defendants filed a Motion for Summary Judgement, given 

that SB 575 (2017) had modified West Virginia Code §61-6-23 and was explicitly intended to 

apply retroactively. On August 11, 2017, Judge Wilkes entered an Order granting Summary 

Judgment and thereby obviating and denying the Motion for a Stay of Discovery filed by 

WVCDL. 

As an interested party who was granted status as an intervenor below, WVCDL requests 

leave of the Court to file this amicus brief 
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ARGUMENT! 


I. 	 THE CIRCUIT COURT DID NOT ERR IN GRANTING PEACEMAKER 
SUMMARY JUDGEMENT BECAUSE THE INTENT OF THE 
LEGISLATURE IN AMENDING WEST VIRGINIA CODE §61-6-23 IS 
CLEAR IN THAT THE STATUTE APPLIES RETROACTIVELY AND 
LIMITS NUISANCE ACTIONS AGAINST SHOOTING RANGES. 

Contrary to the claim of the Petitioners, neither §61-6-23 of the West Virginia Code, as 

amended, nor its application by the Circuit Court, eliminate all legal protections and remedies 

of property owners against shooting range operators. The clear intent of the legislature was to 

provide limited immunity to shooting ranges that were not in violation oflocal noise ordinances 

in effect at the time their construction or operation, whichever occurred earlier in time. This 

limited immunity was clearly and explicitly intended to be retroactive. 

The Petitioners commence their brief arguing that the Circuit Court erroneously 

determined that the relevant statute retroactively prohibits nuisance actions against shooting 

ranges. A plain reading of §61-6-23(f) makes clear that: "It is the intent of the Legislature in 

enacting the amendments to this section during the 2017 regular session of the Legislature that 

the amendments be applied retroactively." 

The Petitioners admit that §61-6-23 of the West Virginia Code grants a shooting range 

statutory immunity from the common law of nuisance "if the shooting range is operating in 

compliance with all ordinances. relating to noise in effect at the time construction or 

operation of the shooting range began, whichever occurred earlier in time" [emphasis added]. 

In fact, the Petitioners go as far to· summarize that therefore either a shooting range operator 

must act in accordance with applicable noise ordinances or a shooting range operator must act 

1 This amicus curiae brief was prepared for counsel for the WVCDL (intervenor below) and 
counsel is Vice President of the WVCDL, which is a non-profit all volunteer organization that 
has received no monetary contributions intended to fund the preparation or submission of this 
brief. 
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reasonably under West Virginia's common law nuisance standards where no ordinances exist. 

(See, generally, Page 30 of Petitioners' Brief). 

This is a rational summary, of the law, but the Petitioners ultimately reach an utt~r1y 

fallacious conclusion. West Virginia Code §2-1-1 provides that the common law "shall 

continue in force" unless altered by the West Virginia Legislature. Accordingly, this Court has 

held that "the common law is not to be altered or changed by statute, unless legislative intent to 

do so be plainly manifested." Syl. Pt. 4, State ex reI. Van Nguyen v. Berger, 199 W.Va. 71 

(1996). Such intent is clearly present here, as the Petitioners admit. 

In construing a statute, this Court presumes that the legislators who drafted and passed 

it were familiar with all existing law applicable to the subject matter, whether constitutional, 

statutory, or common law. See, Syl. Pt. 5, State v. Snyder, 64 W.Va. 659 (1908). The statute at 

issue here cannot be read without understanding its relation to the common law. "One of the 

axioms of statutory construction is that a statute will be read in context with the common law 

unless it clearly appears from the' statute that the purpose of the statute was to change the 

common law." Syl. Pt. 2, Smith v. West Virginia State Bd. OfEduc., 170 W.Va. 593 (1982). 

§61-6-23 of the West Virginia Code provides limited immunity against common law 

nuisance claims. Contrary to the hyperbolic suggestion by the Petitioners that the Circuit Court 

applied the statute in a manner that "abolished nuisance actions," the Court simply followed the 

applicable law. As the Petitioners state in their brief, the law provides that immunity will be 

granted in the limited circumstances that a "shooting range is operating in compliance with all 

ordinances relating to noise in effect at the time construction or operation of the shooting range 

began." 

The Petitioners argue that Peacemaker was not in compliance with the ordinances 

relating to noise in effect at the time construction or operation of the shooting range began and 
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therefore do not qualify for the limited immunity granted by §61-6-23. The Petitioners admit 

in their brief, and have never contested the fact, that Peacemaker is exempt from the Berkeley 

County Noise Ordinance. (See Page 6 ofPetitioners' Brief). Instead, the Petitioners make the 

bizarre argument that by being explicitly exempted by the Berkeley County Noise Ordinance, 

that Peacemaker is therefore not in compliance with the same. 

No explanation is given to explicate how an entity that was exempted by a particUlar 

ordinance is somehow not in com~liance with that ordinance. In conjunction with §61-6-23, 

the Berkeley County Noise Ordinance, which Petitioners do not claim is invalid or unlawful, 

alters the pure common law in regard to nuisance. The Berkeley County Noise Ordinance 

expressly exempts shooting ranges (including Peacemaker). Entities that are exempt from the 

ordinance cannot be stated to be "not in compliance" with the ordinance that grants them 

exemption. The argument by the Petitioners is nonsensical and self-serving. The Circuit Court 

should not be required to explicitly make such unnecessary analysis to reach its conclusion that 

§61-6-23 is applicable. The fact that Peacemaker is exempt from the Berkeley County Noise 

Ordinance was not disputed. It is not a question of fact for the jury. It is a known matter oflaw 

that is undisputed and essentially in the realm ofjudicial notice. 

Although Petitioners claim the legislature did not intend to provide immunity to 

shooting ranges that were exempt from a county noise ordinance, absolutely no evidence is 

given to back up this self-serving assertion and a plain reading of the relevant statute clarifies 

that a shooting range in compliance with a county noise ordinance is granted limited immunity. 

Petitioners make the assertion that "[0]ne cannot be in compliance with a prescribed rule, 

regulation, or standard by doing nothing." This is simply incorrect. One is in compliance with 

a rule, a law, a regulation, et cetera, so long as one is not in violation of it. If one is exempt 

from an ordinance, one cannot be in violation of it. 
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II. 	 THE CIRCUIT COURT DID NOT ERR IN DENYING THE 
PETITIONERS' FEE PETITION AND MOTION FOR ADDITIONAL 
SANCTIONS. 

Even prior to the WVCDL joining this case as an intervenor, discovery was a 

passionately debated topic. In fact, in their Petition, the Petitioners dedicate approximately 

fifteen pages of their Statement of Facts to the discovery dispute alone. This Court has long 

held that the decision to award or not award attorney's fees rests in the sound discretion of the 

circuit court, and the exercise of that discretion will not be disturbed on appeal except in cases 

of abuse. See, ~enerally, Cox v. State, 194 W.Va. 201 (1995); Beta v. Stewart, 213 W.Va. 355 

(2003). Further, the imposition of sanctions by a circuit court under W.Va. R. Civ. P. 37 for 

the failure of a party to obey the court's order to provide or permit discovery is within the sound 

discretion of the court and will not .be disturbed upon appeal unless there has been an abuse of 

that discretion. Syllabus Point 1, Bell v. Inland Mut. Ins. Co., 175 W.Va. 165,332 S.E.2d 127, 

cert. denied, 474 U.S. 936, 106 S.Ct. 299, 88 L.Ed.2d 277 (1985). 

In the instant case, Circuit Court Judge Wilkes - who was put into a complicated 

position by being assigned the underlying case midstream due to the rapid and unexpected 

departure of Judge Silver during a very complex procedural moment of the case - expressed 

incredibly sound judgment and discretion. 

As early as April 2016, the' parties in the case, sub judice, began to dispute the nature 

and expansiveness of discovery. By August 2016, Judge Silver referred the parties to a 

Discovery Commissioner. While the nature of the discovery request included sensitive 

information pertaining to the personal information of shooting range customers, WVCDL was 

not yet aware that private and confidential information was being sought by the Petitioners. 

With WVCDL not yet having intervenor status to bring to light the concerns about the 

disclosure of sensitive, confidential, and potentially legally protected information, the 
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Discovery Commissioner ultimately ruled that Peacemaker must tum comply with the 

discovery request. In October 2016, Peacemaker filed Exceptions and Objections to the 

Recommended Order. On November 4, 2016, Peacemaker served limited supplemental 

discovery responses but refused to produce additional sensitive information noting that it would 

"await the Court's ruling regardingthis request." 

On November 10, 2016, the Circuit Court overruled the obj ections made by Peacemaker 

and granted the Motion to Compel filed by the Petitioners. The Circuit Court also entered a 

Protective Order in an effort to pacify the valid concerns ofdocuments that were "confidential, 

proprietary or sensitive." The aim of this Protection Order was to protect "any business, tax, 

financial or customer records ... produced or obtained during discovery." 

On November 14, 2016, the Circuit Court directed the Petitioners to file a Fee Petition. 

Peacemaker advised that it intended to contest the Fee Petition and requested a hearing. On 

November 30, 2016, Peacemaker filed a Motion for Reconsideration and Stay of the Order 

granting the Motion to Compel. This Motion for Reconsideration and Stay brought forward 

newly discovered issues and objections pertaining to concerns about potential violation ofState 

and Federal law and various constitutional concerns. Among the objections was the very real 

possibility that the Motion to Compel granted by Circuit Court Judge Silver forced Peacemaker 

to violate West Virginia Code §61~7-4(q), which provides in relevant part: 

(q) Information collected under this section, including applications, supporting 
documents, permits, renewals or any other information that would identify an 
applicant for or holder of concealed weapon license, is confidential ... A person 
who violates this subsection is gUilty of a misdemeanor and, upon conviction 
thereof, shall be fined not less than $50 or more than $200 for each offense. 

Peacemaker continue to thereafter object to additional disclosures, noting that there was "a 

Motion for Reconsideration that is pending before the Court." 
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On December 12, 2016, the Petitioners filed their Fee Petition with the Court. On 

January 6, 2017, Peacemaker filed their response, again requesting a hearing. On January 27, 

2017, the Circuit Court denied the 'Motion to Reconsider and ordered Peacemaker to comply. 

In late February 2017, Peacemaker began to again divulge the contested sensitive information. 

It was at around this time that WVCDL and many of the customers of Peacemaker discovered 

the perilous circumstances. By mid-March, WVCDL and several Peacemaker customers filed 

a Motion to Intervene based upon the privacy concerns and the protective order being 

inadequate. On March 17,2017, Peacemaker issued a press release explaining to its customers 

and the public that it had been forced to disclose sensitive customer information. At this point 

Circuit Court Judge Silver had still not addressed the Motion to Intervene. 

On March 20,2017, the Circuit Court held aPitrolo hearing in regard to the Fee Petition. 

This issue was hotly debated. Peacemaker contested whether or not an award of attorney fees 

was mandatory or justified. At the conclusion of the hearing, the Circuit Court instructed the 

parties to file supplemental briefs. As time passed, the Circuit Court did not issue an Order on 

the Pitrolo hearing and continued to ignore the Motion to Intervene. In the late days ofMarch 

2017, Peacemaker continued to object to the discovery orders but continued its efforts to 

comply with the Order of the Circuit Court. 

On April 4, 2017, the very day the West Virginia Legislature passed SB 575, Judge 

Silver recused himself from the case. There was still no Order on the outcome of the Pitrolo 

hearing or a decision on the pending Motion to Intervene. This was the situation Judge Wilkes 

found himself in when he was assigned this case. 

On April 24, 2017, Judge Wilkes finally granted the Motion to Intervene filed by the 

WVCDL. On May 18, 2017, Judge Wilkes held a status conference and had the discretion to 

express reluctance in deciding on the Fee Petition issues. Noting that he "may not have made 
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the same decision" as Judge Silver throughout the discovery dispute, Judge Wilkes instead 

advised the parties to request a ruling from Judge Silver. Judge Silver, perhaps wanting to 

extricate himself from a case that was so controversial that it landed on the radar of the West 

Virginia Legislature, refused to issue a ruling. 

After considering the matter for over two months, Judge Wilkes entered an Order 

Denying Plaintiffs Fee Petition and Motion for Litigation Misconduct. In support ofthe ruling, 

Judge Wilkes noted he had "reviewed the transcript of the Marth 20, 2017 Pitrolo hearing" and 

"paper copies of all such relevant materials." The Circuit Court noted that it "does not find 

there is evidence presented to show [Peacemaker] acted in bad faith, vexatiously, wantonly, or 

for oppressive reasons" because "[t]he production of personal identifying information of 

customers was.a hotly contested discovery issue and one of many legal issues legitimately 

advanced by the parties in a complex manner." The Circuit Court correctly ruled that it "cannot 

find that [Peacemaker] acted in bad faith" given that it was a legitimate dispute and therefore 

both sides bear their own costs for the dispute. On August 11, 2017, given the passage and 

retroactivity ofSB 575 (2017) and its amendment to West Virginia Code §61-6-23, the Circuit 

Court granted the Motion for Summary Judgment filed by Peacemaker and, in doing so, denied 

as moot the motion by the WVCDL to for a Stay of Discovery. 

While Judge Wilkes showed incredible discretion and deference in initially deferring to 

Judge Silver for an Order on the Fee Petition, the Petitioners argue that Judge Wilkes abused 

his discretion. While Judge Wilkes showed excellent discretion in such extraordinary 

circumstances, the Petitioners claim that the Circuit Court applied the wrong legal standard in 

denying the Fee Petition and additional sanctions. The Petitioners attempt to justify their flawed 

claim in a dishonest manner by cit~ng an incomplete excerpt of W.Va. R. Civ. P. 37(a)(4)(A). 

On page 45 of the Petitioners' Brief, W.Va. R. Civ. P. 37(a)(4)(A) is cited as follows: 
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t. 

"If the motion [to compel] '.is granted, the court shall ... require the party ... 
whose conduct necessitated the motion ... to pay to the moving party the 
reasonable expenses incurred in obtaining the order, including attorney fees .... " 

Unfortunately for the Petitioners, the full text of W.Va. R. Civ. P. 37(a)(4)(A) reads as 

follows: 

"If the motion is granted, the court shall, after affording an opportunity to be 
heard, require the party or deponent whose conduct necessitated the motion or 
the party or attorney advising such conduct or both ofthem to pay to the moving 
party the reasonable expenses incurred in obtaining the order, including 
attorney's fees, unless the court finds that the motion was filed without the 
movant's first making a good faith effort to obtain the discovery without 
court action, or that the opposing party's answer, response, or objection 
was substantially justified, or that other circumstances make an award of 
expenses unjust (emphasis added)." 

In denying the Fee Petition, the Circuit Court explicitly made findings in compliance 

with W.Va. R. Civ. P. 37(a)(4)(A). The Circuit Court noted, it "does not find there is evidence 

presented to show [Peacemaker] acted in bad faith, vexatiously, wantonly, or for oppressive 

reasons" and found that Peacemaker was justified in its actions given that "[t]he production of 

personal identifying information of customers was a hotly contested discovery issue and one of 

many legal issues legitimately advanced by the parties in a complex manner." The Circuit 

Court having found that it "cannot find that [Peacemaker] acted in bad faith" given that it was 

a legitimate dispute, further found that other circumstances made an award of expenses unjust, 

in compliance with W.Va. R. Civ. P. 37(a)(4)(A). The Circuit Court therefore properly found 

that both sides should bear their own costs for the justifiable dispute. 

It is also important to remember that Judge Wilkes, having read the Motion to Intervene 

and Memorandum of Law in support, had a deeper understanding than Judge Silver of the 

complexity and contention surrounding the discovery request. Before showing sound judicial 

discretion and deference in asking the parties to have Judge Silver rule on the pending motions, 

Judge Wilkes eluded to the fact that he may have not made the same decisions as Judge Silver 
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had throughout the dispute. It is :the position of the WVCDL that Judge Silver had made 

incorrect and careless findings throughout the discovery dispute, permitting requests of nearly 

unlimited scope and showing little concern for the confidential information oflaw abiding West 

Virginia gun owners and patrons ofPeacemaker. As the Circuit Court found in paragraph 7 of 

the Order Granting Motion to Intervene, "Plaintiffs did not need to receive the requested private 

and confidential information in order to prove their nuisance claim. Plaintiffs only need to 

receive general information such as the number of members in attendance at the facility each 

day, not the confidential and proprietary information of each individual member." 

The Circuit Court did not err in denying the Fee Petition and Judge Wilkes showed 

incredible discretion in initially deferring to Judge Silver before finally examining the 

circumstances in accordance to the relevant Rules ofCivil Procedure. As no abuse ofdiscretion 

occurred, the Order of the Circuit Court denying the Fee Petition should not be disturbed and 

should be affirmed. 

CONCLUSION 

Following the passage of SB 575 (2017) which amended §61-6-23 of the West Virginia 

Code to provide limited retroactive immunity against nuisance actions to shooting range 

operators in compliance with existing noise ordinances, the Circuit Court correctly granted the 

Motion for Summary Judgment filed by Peacemaker. Under the statute, Peacemaker qualifies 

for immunity since the applicable ordinance - the Berkeley County Noise Ordinance - exempts 

it. Being exempted by the ordinance, Peacemaker cannot be held to be not in compliance with 

the same. 

Contrary to the hyperbolic claims of the Petitioners, the order of the Circuit Court did 

not abolish nuisance actions nor· common law protections against nuisance. Instead, in 

accordance with West Virginia Code §2-1-1 and the caselaw of this Court, the West Virginia 

11 



d:, • 

Legislature plainly manifested its intent to exercise its legitimate purview in providing limited 

immunity to causes of action pursued under the theory of common law nuisance. The Order by 

the Circuit Court granting Summary Judgment was proper, should not be disturbed, and should 

be affirmed. 

Circuit Court Judge Wilkes· did not abuse his discretion in denying the Fee Petition of 

the Petitioners. Judge Wilkes inherited a complex case in the middle of its most complicated 

period of litigation. Judge Wilkes had the discretion to defer to Judge Silver for an Order on 

several pending motions. After Judge Silver refused to provide a decision, Judge Wilkes 

examined the relevant information and applied the proper and applicable Rules of Civil 

Procedure and correctly found that the actions of Peacemaker in disputing the expansive and 

intrusive discovery requests were substantially justified and that it could not be found that 

Peacemaker acted in bad faith given that there was a legitimate dispute. The Order ofthe Circuit 

Court denying the Fee Petition and· Motion for Additional Sanctions was proper, should not be 

disturbed, and should be affirmed as the Circuit Court did not abuse its discretion. 

"7 .-1/1 J 
DATED the _L-_~_ day ofJANUARY 2018 

West Virginia Citizens Defense League 
By Counsel 

Ian T. Ma rs, Esq. 
Vice President, WVCDL 
WVBARNo.11599 
300 Carolina Ave. 
Chester, WV 26034 
Phone: 304-387-9898 
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