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INTRODUCTION 


This is a property rights case, not a gun rights case. No responsible shooting range 

business needs "protection" from West Virginia's common law of nuisance which simply requires 

every property owner to use hislher property in such a manner as to avoid "a substantial and 

unreasonable interference with the private use and enjoyment of [hislher neighbor's property]." 

Hendricks v. Stalnaker, 181 W. Va. 31,380 S.E.2d 198,200 (1989). Judges and juries are best

suited to determine the merits of nuisance cases. In contrast, every property owner needs some 

fair measure of protection against irresponsible shooting range businesses who, like Peacemaker, 

promise the public reasonable noise levels and hours of operation, then regularly break those 

promises for the sake of increased revenues. Contrary to Peacemaker's self-serving arguments, 

and those of its amicus curiae, the West Virginia Legislature did not intend to eliminate all noise 

standards applicable to Peacemaker, or any other shooting range, when it amended West Virginia 

Code §61-2-23 in 2017. Doing so would unconstitutionally deprive Mr. and Mrs. Goldstein of 

vested property rights. Moreover, doing so would infringe upon every property owner's 

fundamental right to peaceful enjoyment of his/her property by eliminating basic protections 

against irresponsible shooting range businesses. 

ARGUMENT 

I. 	 THE CIRCUIT COURT UNCONSTITUTIONALL Y DEPRIVED THE 
PETITIONERS OF A VESTED PROPERTY RIGHT IN THEIR NUISANCE 
CLAIM FOR MONETARY DAMAGES BY APPLYING WEST VIRGINIA CODE 
§ 61-2-23, AS AMENDED, RETROACTIVELY. 

Like the Circuit Court, Peacemaker correctly recognizes that a statute may not be 

applied retroactively if it takes vested property rights in violation of due process protections. 

Respondents' Brief, pg. 13 citing Martinez v. Asplundh Tree Expert Co., _ W. Va. _, 803 

S.E.2d 582 (2017); Syllabus Point 2, Public Citizens, Inc. v. First Nat. Bank in Fairmont, 198 W. 
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Va. 329, 480 S.E.2d 538 (1996). Unlike the Circuit Court, Peacemaker also correctly recognizes 

that a claim for monetary damages is a vested property right which cannot be taken without due 

process of law. See Gibson v. W. Virginia Dep't of Highways, 185 W. Va. 214, 225, 406 S.E.2d 

440, 451 (1991) holding modified by Neal v. Marion, 222 W. Va. 380, 664 S.E.2d 721 (2008) 

citing Gibbes v. Zimmerman, 290 U.S. 326, 54 S. Ct. 140, 78 L.Ed. 342 (1933) ("The United States 

Supreme Court has acknowledged that an accrued cause of action is a vested property right and is 

protected by the guarantee ofdue process.").) Rather than contest these points, Peacemaker simply 

argues Mr. and Mrs. Goldstein did not plead a claim for monetary damages which could be vested 

and, thus, unconstitutionally taken by retroactive application of West Virginia Code § 61-2-23, as 

amended. Respondents' Brief, pp. 16-19. This argument fails upon a proper reading of Mr. and 

Mrs. Goldstein's Complaint and West Virginia's notice-pleading rules. 

A. 	 Mr. and Mrs. Goldstein Pled Their Claim for Monetary Damages as an 
Alternative Form of Relief. 

Rule 8(a) of the West Virginia Rules of Civil Procedure allows a party to claim 

alternative and multiple forms of relief. W. Va. R. Civ. P. 8(a) ("Relief in the alternative or of 

several types may be demanded.") Accordingly, Mr. and Mrs. Goldstein's Complaint contains the 

following prayer for relief: 

WHEREFORE the Plaintiffs, BEN GOLDSTEIN and DIANE GOLDSTEIN, 
respectfully request this Honorable Court to grant them temporary and permanent 
injunctive relief against the Defendants, PEACEMAKER PROPERTIES, LLC, and 
PEACEMAKER NATIONAL TRAINING CENTER, LLC, by imposing 
specifically enforceable guidelines for: 1) hours ofoperation for the shooting range 
which may not be enlarged under any circumstances (Le. no shooting before or after 
those hours originally published at any time); and 2) maximum noise levels from 
the shooting range which may not be exceeded under any circumstances. Should 

J The Circuit Court did not acknowledge, let alone analyze, Mr. and Mrs. Goldstein's claims for 
legal relief, including monetary damages for diminution in value of their home property and severe 
annoyance and inconvenience. Instead, the Circuit Court focused solely on Mr. and Mrs. Goldstein's claim 
for injunctive relief to apply West Virginia Code § 61-2-23, as amended, retroactively and dismiss their 
entire case on summary judgment erroneously. 
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the Defendants fail to meet these specific guidelines, the Plaintiffs respectfully 
request this Honorable Court to grant them temporary and permanent injunctive 
relief against the Defendants by requiring the Defendants to implement reasonable 
and economically feasible noise abatement measures on their own property with 
the objective of meeting these guidelines. Should the Defendants still fail to meet 
these specific guidelines, the Plaintiffs respectfully request this Honorable 
Court to award monetary damages for the cost of implementing reasonable and 
necessary noise abatement measures on their own property to comply with these 
guidelines and any other damages permitted by West Virginia law and supported 
by the evidence. Finally, the Plaintiffs respectfully request this Honorable 
Court to grant the[m] (sic) such other legal and equitable relief as the Court 
shall deem just and proper under the circumstances. 

[JA0022-0023] (emphasis added). Contrary to Peacemaker's argument that Mr. and Mrs. 

Goldstein "did not properly plead a separate and distinct claim for monetary damages," such a 

claim appears at least twice in this prayer for relief. Respondents' Brief, pg. 16. 

First, Mr. and Mrs. Goldstein specifically asked for "monetary damages" and "any 

other damages" should Peacemaker fail to meet specific guidelines for hours ofoperation and noise 

levels. This portion of the Complaint is clear: Mr. and Mrs. Goldstein prefer injunctive relief 

which preserves their right to peaceful enjoyment of their home property; however, if this is not 

possible, then they request monetary damages. Injunctive reliefwas undoubtedly available to Mr. 

and Mrs. Goldstein when they filed their Complaint on September 21, 2015. If this Honorable 

Court should ultimately determine the Legislature has since foreclosed injunctive relief as a 

remedy to Mr. and Mrs. Goldstein, then Peacemaker obviously cannot meet any specific guidelines 

and, accordingly, Mr. and Mrs. Goldstein will seek the alternative relief clearly identified in their 

Complaint (i.e. "monetary damages"). Peacemaker's self-serving attempt to limit this alternative 

relief is unavailing given the drastic changes in the law it advocates. 

Second, Mr. and Mrs. Goldstein plainly asked for "such other legal and equitable 

relief as the Court shall deem just and proper under the circumstances." (emphasis added). Legal 

relief is monetary damages. City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 
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687,119 S. Ct. 1624,1639,143 L. Ed. 2d 882 (1999) ("We have recognized the 'general rule' that 

monetary relief is legal.") (internal citations omitted).2 Mr. and Mrs. Goldstein's request for legal 

relief/monetary damages is not qualified in any manner. Peacemaker simply ignores this portion 

of the Complaint because it does not fit their argument. 

Given the requests for monetary damages plainly set forth in Mr. and Mrs. 

Goldstein's Complaint, this Honorable Court should reject Peacemaker's argument that they 

"clearly requested only temporary and/or permanent injunctive relief' and, thus, "do not have a 

separate vested right to monetary damages." Respondents' Brief, pg. 17. 

B. 	 Peacemaker Had Adequate Notice of Mr. and Mrs. Goldstein's Claims for 
Monetary Damages. 

Mr. and Mrs. Goldstein certainly gave Peacemaker adequate notice of their claims 

for monetary damages under the West Virginia Rules of Civil Procedure. 

Since the adoption of the West Virginia Rules of Civil Procedure, a litigant should 
sleep well in the knowledge that his claim or defense may be asserted by "notice" 
and that he will not be sabotaged in the presentation of his case. So long as his 
opponent is fairly apprised and presented with the opportunity to contradict, he 
should not lose the merits of his position by imprecise and less than conclusive 
pleading. 

Nellas v. Loucas, 156 W. Va. 77,82,191 S.E.2d 160, 164 (1972). Rule 8(a) of the West Virginia 

Rules of Civil Procedure requires only "(1) a short and plain statement of the claim showing that 

2 See also Bishop Coal Co. v. Salyers, 181 W. Va. 71,77,380 S.E.2d 238, 244 (1989) ("The test 
most often applied by the Supreme Court under its expansive reading of the seventh amendment is whether 
the relief sought is essentially legal (e.g. money damages) or equitable (e.g. injunctive relief)."); 
Vandevender v. Sheetz. Inc.. 200 W. Va. 591, 608, 490 S.E.2d 678, 695 (1997) (Maynard dissent) 
("According to Dobson v. Eastern Associated Coal Corp., 188 W. Va. 17,24,422 S.E.2d 494, 501 (1992), 
'other legal and equitable relief means that a plaintiff bringing a discrimination claim may generally 
recover damages available in tort."); Thompson v. Town of Alderson, 215 W. Va. 578,581,600 S.E.2d 
290, 293 (2004) fn. 5 citing Realmark Developments. Inc. v. Ranson, 214 W. Va. 161, 588 S.E.2d 150 
(2003) ("Where relief to be awarded is money damages, even though the underlying claim is historically 
one in equity, then the ordinary characterization of the monetary award is as a legal remedy, to which the 
right to trial by jury attaches."). 
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the pleader is entitled to relief, and (2) a demand for judgment for the relief the pleader seeks." W. 

Va. R. Civ. P. 8(a). This rule "contemplates a succinct complaint containing a plain statement of 

the nature of the claim together with a demand for judgment." Syllabus Point 2, Barker v. Traders 

Bank, 152 W. Va. 774,774,166 S.E.2d 331, 332 (1969). Its adoption eliminated technical forms 

of pleading in favor of liberal construction to promote substantial justice. Harrison v. Davis, 197 

W. Va. 651,478 S.E.2d 104, 110 (1996) ("The West Virginia Rules of Civil Procedure should be 

construed liberally to promote justice."); W. Va. R. Civ. P. 8(t) ("All pleadings shall be so 

construed as to do substantial justice."). Thus, the primary purpose of pleadings is to provide 

adequate notice to the opposing party and such notice is construed to "do substantial justice." 

Peacemaker cannot credibly argue it had inadequate notice of Mr. and Mrs. 

Goldstein's claims for monetary damages. It served interrogatories to Mr. and Mrs. Goldstein on 

August 11,2016. [JA3966] Interrogatory No. 18 asked: "Please specifically identify how you 

have been injured or damaged by the actions and/or omissions of the Defendants." Interrogatory 

No. 19 asked: "Please specifically identify all monetary damages you are claiming in this 

matter." [JA4000] (emphasis added). In response to both, Mr. and Mrs. Goldstein explained: 

Please see Mr. and Mrs. Goldstein's answers to the preceding Interrogatories. 
Additionally, Mr. and Mrs. Goldstein have sustained a diminution in the value of 
their home property as a result of the Defendants' operation of seventeen (17) 
separate shooting ranges in such close proximity to their property, and the 
frequency and intensity ofthe noise generated by that operation. All of these factors 
have caused Mr. and Mrs. Goldstein to experience stress and anxiety at a time in 
their lives when they had hoped to enjoy a peaceful and pleasant retirement. 

[JA4000] (emphasis added). Peacemaker would not have asked these questions ifit did not already 

recognize Mr. and Mrs. Goldstein were claiming monetary damages. If there were any doubt, Mr. 

and Mrs. Goldstein's answers clearly illustrated their claims to monetary damages for diminution 

in value of their home property and associated annoyance and inconvenience. 
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Peacemaker specifically acknowledged Mr. and Mrs. Goldstein's claims for 

monetary damages to the United States District Court for the Northern District of West Virginia 

(Martinsburg Division) as early as October 2016. In response to a declaratory judgment action 

filed by its insurance carrier regarding coverage for Mr. and Mrs. Goldstein's claims, Peacemaker 

filed a Counterclaim which specifically alleges: 

Should [Mr. and Mrs. Goldstein] prevail [in Berkeley Co. Civil Action No 15-C
520], Peacemaker could be subject to a significant monetary judgment, and/or 
be compelled to cease or modify daily range operations. 

[JA3768] (emphasis added). Peacemaker's counsel also wrote a letter to its insurance carrier 

asserting that "coverage is triggered under the Policies, as [Mr. and Mrs. Goldstein] are seeking 

monetary damages for property damage and personal injury." [JA3861] (emphasis added). 

Given these judicial admissions, Peacemaker simply cannot claim it had inadequate notice of Mr. 

and Mrs. Goldstein's claims for monetary damages.3 Since Peacemaker had notice ofthese claims, 

it is simply not true that Mr. and Mrs. Goldstein "clearly requested only temporary and/or 

permanent injunctive relief' and, thus, "do not have a separate vested right to monetary damages." 

Respondents' Brief, pg. 17. 

Peacemaker cannot claim Mr. and Mrs. Goldstein "are seeking monetary damages 

for property damage and personal injury" in the District Court, then claim Mr. and Mrs. Goldstein's 

"claim for monetary damages is contrived in an attempt to salvage their claim" in this Honorable 

Court. Respondents' Brief, pg. 3. This is patently improper. "The doctrine of '[j]udicial estoppel 

is a common law principle which precludes a party from asserting a position in a legal proceeding 

3 Peacemaker objected to including its District Court admissions in the record for this appeal 
because Mr. and Mrs. Goldstein "failed to show good cause." Respondent's Brief, pg. 18, fn. 4. "Good 
cause" should now be apparent. Peacemaker should not be permitted to hide from its District Court 
admissions, or take contradictory positions on the issue of Mr. and Mrs. Goldstein's monetary damage 
claims in this Honorable Court. 
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inconsistent with a position taken by that party in the same or a prior litigation. '" W. Virginia 

Dep't ofTransp., Div. ofHighways v. Robertson, 217 W. Va. 497, 504, 618 S.E.2d 506, 513 (2005) 

citing In re C.Z.B., 151 S.W.3d 627, 633 (Tex. Ct. App. 2004). "Under the doctrine, a party is 

'generally prevent[ed] ... from prevailing in one phase ofa case on an argument and then relying 

on a contradictory argument to prevail in another phase.'" Id citing Pegram v. Herdrich, 530 U.S. 

211,227 n. 8, 120 S. Ct. 2143, 2154, n. 8,147 L.Ed.2d 164, 180 n. 8 (2000). This Honorable 

Court recognized long ago that "[t]here are limits beyond which a party may not shift his position 

in the course oflitigation[.]" Id citing Watkins v. Norfolk & Western Ry. Co., 125 W. Va. 159, 

163,23 S.E.2d 621, 623 (1942). Thus, the doctrine ofjudicial estoppel "bind[s] a party to his or 

her judicial declarations, and precludes [that] party from taking a position inconsistent with 

previously made declarations in a subsequent action or proceeding." Id at 505, 514 citing 

Kauffman-Harmon v. Kauffman, 307 Mont. 45, 36 P.3d 408, 412 (2001).4 Given the binding 

position Peacemaker has advanced in the District COllrt which acknowledges Mr. and Mrs. 

Goldstein's claims for monetary damages, this Honorable Court should reject Peacemaker's 

arguments to the contrary which seek to defeat Mr. and Mrs. Goldstein's vested property rights 

and constitutional due process rights. 

As the sole support for its contradictory argument, Peacemaker seizes upon Rule 

9(g) of the West Virginia Rules of Civil Procedure which states: "When items of special damage 

are claimed, they shall be specifically stated." W. Va. R. Civ. P. 9(g) (emphasis added). Based 

only upon this bald statement of the rule, Peacemaker concludes Mr. and Mrs. Goldstein "did not 

4 See also Syllabus Point 2, Dillon v. Board ofEduc. ofMingo County, 171 W. Va. 631, 301 S.E.2d 
588 (1983) ("Parties will not be permitted to assume successive inconsistent positions in the course of a 
suit or a series of suits in reference to the same fact or state of facts."); Gelwicks v. Homan, 124 W. Va. 
572,583,20 S.E.2d 666, 671 (1942) ("One may not defend a suit upon one ground, and then later defend 
the same suit, or one growing out of the same transaction, on grounds separate and distinct from those 
formerlyasserted[.],,). 
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properly plead a separate and distinct claim for monetary damages and are therefore not entitled 

to vested property right in the same." Respondents Brief, pg. 19. This flawed conclusion ignores 

applicable case law interpreting Rule 9(g) which holds: "Items of special damages must be 

specifically stated, Fed. R. Civ. P. 9(g), but this requires no more than a specific statement that 

allows defendants to prepare a responsive pleading and begin their defense." See Franklin D. 

Cleckley, Robin J. Davis, & Louis J. Palmer, Jr., Litigation Handbook on West Virginia Rules of 

Civil Procedure § 9(g) at 219-220 (1 st ed. 2002) citing Brennan v. City of Minneola. Fla., 723 F. 

Supp. 1442, 1444 (M.D. Fla. 1989).5 There is no dispute that Peacemaker prepared responsive 

pleadings (i.e. a Motion to Dismiss and an Answer) and began its defense to Mr. and Mrs. 

Goldstein's Complaint and, particularly, their claims for monetary damages (Le. interrogatories 

directed to the amount and basis for monetary damages). Therefore, under a proper interpretation 

of Rule 9(g), this Honorable Court should also reject Peacemaker's argument that Mr. and Mrs. 

Goldstein's claims for monetary damages are insufficient to create a vested property right. 

C. 	 The Legislature and the Circuit Court Cannot "Sweep Away" Mr. and Mrs. 
Goldstein's Vested Property Right in Their Nuisance Claim for Monetary 
Damages Through Retroactive Application of West Virginia Code § 61-2-23, 
as Amended. 

5 "Special damages" has a different meaning in the context ofRule 9(g). "A plaintiffis not required 
to itemize his damage claims in his complaint. On the contrary, the rules entitle him to ajudgment that 
grants him the relief to which he is entitled even if the complaint failed to ask for that relief. [Rule 54(c)] 
True, there is an exception: [Rule] 9(g) requires that the complaint plead 'special damage.' These are 
damages that are unusual for the type of claim in question - that are not the natural damages 
associated with such a claim. Damages for personal injury are unusual in commercial cases, normal in 
tort cases; lost profits are normal in contract cases, unusual in personal-injury tort cases." Franklin D. 
Cleckley, Robin J. Davis, & Louis J. Palmer, Jr., Litigation Handbook on West Virginia Rules of Civil 
Procedure § 9(g) at 219-220 (lst ed. 2002) citing Avita v. Metropolitan Club of Chicago, Inc., 49 F.3d 
1219 (7th Cir. 1995) (emphasis added). There is nothing unusual about Mr. and Mrs. Goldstein's monetary 
damage claims. Diminution in value and annoyance and inconvenience are the types of monetary damages 
one would expect in a real property nuisance case. Thus, Mr. and Mrs. Goldstein's monetary damage claims 
are not "special damages" (Le. unusual damages) for purposes of Rule 9(g). 
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Peacemaker recognizes that "the general powers of the Legislature, with 

constitutional limits, are almost plenary." Respondent's Brief, pg. 19 citing Syllabus Point 1, 

Lewis v. Canaan Valley Resorts. Inc., 185 W. Va. 684,408 S.E.2d 351 (1991) (emphasis added). 

Peacemaker then argues, without acknowledging the phrase "with constitutional limits," that 

"statutes in West Virginia are presumed [to be] constitutional" and, therefore, this Honorable Court 

should simply presume that retroactive application of West Virginia Code § 61-2-23, as amended, 

is also constitutional. Respondent's Brief, pg. 19. This argument ignores the fact that "[a] statute 

may be constitutional as written, yet be unconstitutionally applied in a given case." State ex reI. 

Miller v. Locke, 162 W. Va. 946, 950, 253 S.E.2d 540, 543 (1979) citing Hart v. Coiner, 483 F.2d 

136 (4th Cir. 1973) cert. denied 415 U.S. 983, 94 S. Ct. 1577,39 L.Ed.2d 881 (1974). This is 

precisely what Peacemaker advocates and precisely how the Circuit Court erred in the present 

case; the retroactive application of West Virginia Code § 61-2-23, as amended, unconstitutionally 

"takes" (i.e. eliminates) Mr. and Mrs. Goldstein's vested property right in their nuisance claim for 

monetary damages against Peacemaker. 

Although the Legislature has "unmatched powers" which "allow it to sweep away 

settled expectations suddenly and without individualized consideration," these unmatched powers 

do not allow the Legislature "to retroactively change statutes so as to sweep away vested property 

rights." Gribben v. Kirk, 197 W. Va. 20,26-27,475 S.E.2d 20, 26-27 (1996), citing Landgrafv. 

USIFilmProducts,511 U.S. 244, 266, 114S.Ct.1483, 1497, 128 L.Ed.2d 229,253 (1994).6 "[A] 

6 See also Forbes Pioneer Boat Line v. Board of Commissioners, 258 U.S. 338,42 S. Ct. 325, 66 
L.Ed. 647 (1922) (The due process clause is violated when a state passes a statute which applies 
retroactively to make lawful the imposition of tolls which a court had found should be reimbursed to a 
steamboat company because the tolls, when paid by the steamboat company, had been unlawfully imposed); 
Waters Landing Limited Partnership v. Montgomery County, 337 Md. 15, 650 A.2d 712, 718 (Ct. 
App.1994) ("An ordinance interferes with vested rights when it attempts 'retroactively to change legislative 
policy.'" (citation omitted»; see generally 16A Am. Jur.2d Constitutional Law §§ 667--681 (1979). 
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State cannot be permitted to defeat the constitutional prohibition against taking property without 

due process of law by the simple device of asserting retroactively that the property it has taken 

never existed at all." Hughes v. Washington, 389 U.S. 290, 296-97,88 S. Ct. 438, 442, 19 L.Ed.2d 

530, 535-36 (1967) (Stewart, J., concurring). Contrary to Peacemaker's arguments, this 

Honorable Court should not blindly presume constitutionality, particularly when the Legislature's 

and the Circuit Court's retroactive application of West Virginia Code § 61-2-23, as amended, 

clearly creates an unconstitutional result in Mr. and Mrs. Goldstein's case.7 

II. 	 THE CIRCUIT COURrS AND THE RESPONDENTS' OVERLY BROAD 
INTERPRETATION OF WEST VIRGINIA CODE § 61-2-23, AS AMENDED, 
WOULD INFRINGE UPON A PROPERTY OWNER'S FUNDAMENTAL RIGHT 
TO PEACEFUL ENJOYMENT OF HISIHER PROPERTY BY ELIMINATING 
BASIC PROTECTIONS AGAINST IRRESPONSmLE SHOOTING RANGE 
BUSINESSES. 

Peacemaker and its amicus curiae advance several arguments which seek to expand 

West Virginia Code §61-2-23, as amended, and eliminate property owners' protections against 

irresponsible shooting range businesses. These arguments are not supported by the plain language 

of the statute or the Legislature's expressed intent. Therefore, these arguments must fail. 

7 This Honorable Court should presume the opposite: that the Legislature did not intend 
unconstitutionally retroactive application of West Virginia Code § 61-2-23, as amended, to eliminate 
existing causes of action, and corresponding vested property rights. The Legislature specifically removed 
the following language from an earlier version of the statute: 

The changes made to this section during the 2017 regular session of the Legislature shall 
be applied retroactively and any cases pending before courts of this state against a 
shooting range that is in compliance with all ordinances relating to noise in effect at the 
time of construction or operation of the range was approved, or at the time any application 
was submitted for the construction or operation of the range, whichever is earlier, shall be 
dismissed. 

Compare SB 575, 83rd Legis., 1st Sess. (2017) (introduced) and SB 575, 83rd Legis., 1st Sess. (2017) 
(committee substitute). The Legislature's elimination of this provision, which applied the statute 
retroactively to dismiss pending cases, demonstrates its recognition that such retroactive application would 
be unconstitutional and, thus, improper. 
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A. 	 West Virginia Code §61-2-23, as Amended, is Intended to Limit Nuisance 
Actions Against Shooting Ranges, Not Eliminate All Noise Standards 
Applicable to Shooting Ranges. 

Peacemaker makes the curious argument that West Virginia Code §61-2-23, as 

amended, "authorizes each county to regulate shooting ranges as each deems appropriate" by 

allowing "counties to impose whatever noise restrictions it desires, but protects gun ranges from 

nuisance actions if the gun ranges are operating in a manner consistent with the local noise 

ordinance imposed." Respondents' Brief, pg. 8 (emphasis added).8 This is simply not true. West 

Virginia Code §61-2-23(b), as amended, prohibits nuisance actions against a shooting range if the 

shooting range "was established as of the date of the person acquiring the property," but creates 

an exception in West Virginia Code §61-2-23(e), as amended, for municipalities and counties 

which have noise ordinances. West Virginia Code §61-2-23(c), as amended, imposes a two-year 

statute of limitations on nuisance actions brought by a person who owned hislher property before 

"the establishment of the shooting range," but also creates an exception in West Virginia Code 

§61-2-23( e), as amended, for municipalities and counties which have noise ordinances. The 

exception found in West Virginia Code §61-2-23(e) explicitly prohibits a municipality or county 

from imposing "noise control standards more stringent that those standards in effect at the time 

construction or operation of the shooting range began." Thus, directly contrary to Peacemaker's 

argument, West Virginia Code §61-2-23, as amended, significantly limits a county's or 

municipality's ability to "regulate shooting ranges as each deems appropriate" and "impose 

whatever noise restrictions it desires.,,9 

8 Both the Circuit Court and Peacemaker mischaracterized West Virginia Code §61-2-23, as 
amended, by substituting the phrase "in a manner consistent with the local noise ordinance imposed" for 
the actual phrase "in compliance with all ordinances relating to noise" contained in the statute. 

9 Ten West Virginia counties currently have noise ordinances. Of those ten, five exempt shooting 
ranges or "noise resulting from activities permitted by law." [JA2176-2241] 
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Peacemaker attempts to push these limitations one step further, hoping to create a 

"loophole" which eliminates all noise standards for shooting ranges in counties whose noise 

ordinances exempt shooting ranges. West Virginia Code §61-2-23(e), as amended, prohibits 

nuisance actions against shooting ranges "ifthe shooting range is operating in compliance with all 

ordinances relating to noise in effect at the time" the shooting range began operation. This 

provision establishes an either/or proposition: Either a shooting range must comply with the 

common law of nuisance or the shooting range must comply with a noise ordinance. It does not 

eliminate these protections for property owners altogether. If the Legislature intended to do so, it 

would have clearly and directly said so; but, it did not. 

Peacemaker attempts to create this "loophole" for itself, and avoid any 

responsibility for its noise, by insisting it is "in compliance with" Berkeley County's Noise 

Ordinance because it is exempt from the Ordinance. Peacemaker thus claims it is entitled to 

complete immunity from the common law ofnuisance by operation of West Virginia Code §61-2

23( e), as amended. In essence, Peacemaker argues West Virginia Code §61-2-23( e), as amended, 

exempts it from the common law of nuisance because the Berkeley County Noise Ordinance 

exempts it from complying with specific noise standards. This interpretation makes no sense and 

should not be adopted by this Honorable Court. See Syllabus Point 3, State v. Kerns, 183 W. Va. 

130, 132, 394 S.E.2d 532, 534 (1990) ("Where a particular construction of a statute would result 

in an absurdity, some other reasonable construction, which will not produce such absurdity, will 

be made."). \0 Moreover, this interpretation does nothing to enhance a county's or municipality's 

\0 Peacemaker argues "Berkeley County chose to exempt shooting ranges from the Noise 
Ordinance, and in so doing assured protections for shooting ranges against noise complaints." 
Respondents' Brief, pg. 7. It reasons "[i]t was indeed the State that preempted common law nuisance 
action, by deferring to the counties and permitted them to pass local noise ordinances that they deem 
appropriate." Thus, it erroneously concludes a county does have authority to preempt a common law 
nuisance action. Respondent's Brief, pg. 8. This argument also makes no sense. Berkeley County's Noise 
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ability to "regulate shooting ranges as each deems appropriate" and "impose whatever noise 

restrictions it desires." Indeed, Peacemaker's broadened interpretation and proposed "loophole" 

could leave property owners in municipalities and counties with noise ordinances which exempt 

shooting ranges with no protection whatsoever against irresponsible shooting range businesses. I I 

With dogged reliance upon this strained and self-serving reasoning, Peacemaker 

and its amicus curiae advocate an overly-broad interpretation of West Virginia Code §61-2-23, as 

amended - that it "retroactively prohibits nuisance actions against shooting ranges" - which was 

not presented to or adopted by the Legislature. Respondent's Brief, pg. 2. Contrary to 

Peacemaker's arguments, the Legislature's clear intent for West Virginia Code §61-2-23, as 

amended, was to preserve some noise standard for all shooting ranges - even Peacemaker - and, 

thus, some fair measure of protection for all property owners. The Legislature simply did not 

intend such a broadened interpretation or "loophole" for Peacemaker. 

B. 	 The West Virginia Legislature Did Not Intend to Eliminate All Noise 
Standards Applicable to Peacemaker, or Any Other Shooting Range, When It 
Amended West Virginia Code §61-2-23. 

Ordinance does nothing, and indeed can do nothing, to abolish the common law of nuisance. Berkeley 
County first adopted its Noise Ordinance on September 13, 2007, long before the Legislature amended 
West Virginia Code §61-2-23 in 2017 to provide "range protection." [JA2037-2039] Peacemaker's 
suggestion that the Berkeley County Council intended to abolish the common law of nuisance in 2007 based 
upon a "range protection" statute amended in 2017 is simply wrong. If there were any doubt about the 
limited scope and intent of the Berkeley County Noise Ordinance, one need only review the final sentence 
of the Ordinance: "Those who are offended by violations of this Ordinance may avail themselves of any 
legal remedy available to them notwithstanding the fact that the violators may have been charged and 
convicted of a misdemeanor pursuant to this ordinance." [JA2038] Clearly, the Berkeley County Noise 
Ordinance was never intended to alter the common law, or deprive Berkeley County residents of their 
common law protections against irresponsible shooting range businesses. 

11 Peacemaker has argued that the imposition of a noise ordinance in a jurisdiction which did not 
previously have an ordinance would be a prohibited imposition of "noise control standards more stringent 
that those standards in effect at the time construction or operation ofthe shooting range began" under similar 
"range protection" statutes. See e.g. Peacemaker's argument in its Motion to Dismiss Complaint filed 
March 4,2016 [JA0036-0038] Accordingly, this Honorable Court's interpretation of West Virginia Code 
§61-2-23, as amended, has implications for all property owners, not just those with noise ordinances. 
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In any matter of statutory interpretation, this Honorable Court's "paramount goal is 

to ascertain and give effect to the intent of the Legislature." In re Gre!.! H., 208 W. Va. 756, 760, 

542 S.E.2d 919, 923 (2000) citing State ex reI. Goffv. Merrifield. 191 W. Va. 473, 446 S.E.2d 

695 (1994). The Legislature's intent for West Virginia Code §61-2-23, as amended, is spelled out 

explicitly in the note attached to Senate Bill 575 when it was introduced in the Senate Judiciary 

Committee on March 10,2017: 

NOTE: The purpose of this bill is to limit nuisance actions against shooting ranges 
for noises. The bill prohibits ordinances regulating shooting ranges that are more 
stringent than such ordinances in effect at the time a shooting range was constructed 
or planned. 

SB 575, 83rd Legis., 1st Sess. (2017) (introduced) (emphasis added). No further interpretation is 

necessary. "The interpretation of a statute by its sponsor is an authoritative guide to its 

construction." Rice v. Rehner. 463 U.S. 713,728, 103 S. Ct. 3291, 3300-01,77 L.Ed.2d 961 

(1983); North Haven Bd. of Educ. v. Bell. 456 U.S. 512,526-27,102 S. Ct. 1912, 1920-21,72 

L.Ed.2d 299 (1982); see also West Virginia Human Rights Comm'n v. Garretson, 196 W. Va. 118, 

123,468 S.E.2d 733, 738 (1996) (footnote and citation omitted) ("A statute is interpreted on the 

plain meaning of its provision in the statutory context, informed when necessary by the policy that 

the statute was designed to serve.") According to the stated purpose of Senate Bill 575, West 

Virginia Code §61-2-23, as amended, only applies to "ordinances regulating shooting ranges." An 

ordinance which specifically exempts shooting ranges, like Berkeley County's Noise Ordinance, 

does not regulate shooting ranges. Therefore, West Virginia Code §61-2-23, as amended, does 

not, and indeed cannot, create immunity where an ordinance, like Berkeley County's Noise 

Ordinance, specifically exempts shooting ranges. 

This statement - "The bill prohibits ordinances regulating shooting ranges that 

are more stringent than such ordinances in effect at the time a shooting range was constructed or 
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planned." - demonstrates unequivocally that the Legislature intended some noise standard, either 

through an applicable ordinance or the common law of nuisance, to regulate shooting ranges and 

protect property owners.12 Furthermore, this statement demonstrates unequivocally that West 

Virginia Code §61-2-23, as amended, is not intended to create the "loophole" Peacemaker 

advocates for itself: a shooting range business which is exempt from "ordinances regulating 

shooting ranges" which can also claim immunity from the common law ofnuisance on the grounds 

of "compliance with" a noise ordinance. Peacemaker's arguments ignore the Legislature's clear 

intent that some noise standard should apply to shooting ranges, either through a noise ordinance 

or through the common law of nuisance. This Honorable Court should not, however, overlook the 

Legislature's clear intent to limit the scope of West Virginia Code §61-2-23, as amended, and 

preserve important protections for property owners. 

C. 	 Peacemaker Cannot Mischaracterize the Plain Language of West Virginia 
Code §61-2-23, As Amended, to Create a "Loophole" for Itself and Eliminate 
All Noise Standards Applicable to Shooting Ranges. 

"[C]ourts must presume that a legislature says in a statute what it means and means 

in a statute what it says there." In re Greg H., supra at 762, 925 (internal citations omitted). 

12 If there were any question about the Legislature's intent to preserve some noise standard 
applicable to all shooting ranges - either an applicable noise ordinance or the common law of nuisance 
further support for this intent is found in the following explanation offered by counsel to the Senate 
Judiciary Committee on March 11, 2017: 

The purpose of the underlying bill, as well as the Committee substitute, is to limit the 
applicability of county and municipal noise ordinances, as they affect shooting ranges, to 
those noise ordinances and levels therein in effect at the time construction began ... or 
when operation began, whichever is earlier, and it limits nuisance actions to those 
circumstances where they [shooting ranges] exceed noise levels in effect at those times. 

[JA3555] (emphasis added). A noise ordinance which exempts shooting ranges, like Berkeley County's 
Noise Ordinance, does not "affect shooting ranges" and, thus, should not confer immunity under West 
Virginia Code §61-2-23, as amended. Likewise, a shooting range which is exempt from a noise ordinance 
cannot "exceed noise levels in effect" under the ordinance and, thus, cannot claim immunity under West 
Virginia Code §61-2-23, as amended. 
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Peacemaker attempts to justify its broadened interpretation of West Virginia Code §61-2-23, as 

amended, by grafting new language into the statute which the Legislature did not use, namely: 1) 

"the West Virginia Legislature intended to prohibit nuisance claims against gun ranges, unless the 

gun range at issue was violating a local or county noise ordinance"; and 2) "the Legislature sought 

to prohibit nuisance actions against gun ranges unless the local government bodies sought to 

restrict the level of noise from ranges." Respondents' Brief, pp. 3-4. Peacemaker's arguments 

obviously alter the actual statutory language used by the Legislature when it amended West 

Virginia Code §61-2-23 in 2017. As such, these arguments demonstrate why the Legislature did 

not intend what Peacemaker advocates. The Legislature "said what it meant, and meant what it 

said." If the Legislature had intended such a broad abolition ofproperty rights, it would have done 

so clearly and explicitly. While Peacemaker's attempts to amend the statute are obvious and 

unavailing, they demonstrate why its interpretation endangers the property rights of all West 

Virginians, not simply those who live in a county with a noise ordinance which exempts shooting 

ranges. This Honorable Court should reject Peacemaker's attempts to alter the statutory language, 

broaden the application of the statute, and create a "loophole" for itself. 

D. 	 The Foreign Cases Peacemaker Cites to Create a "Loophole" for Itself Are 
Inapplicable to West Virginia Code §61-2-23, as Amended. 

Peacemaker cites several cases from other jurisdictions to support the "loophole" it 

attempts to create: that it can be "in compliance with" the Berkeley County Noise Ordinance by 

being exempt from the Ordinance and, therefore, should enjoy complete immunity from all noise 

standards under West Virginia Code §61-2-23, as amended. Each of these foreign cases is limited 

to its own specific facts and should not be persuasive to this Honorable Court. 

Shults v. Liberty Cove. Inc., 334 Mont. 70, 146 P.3d 710 (2006). did not involve a 

shooting range or the interplay between a "range protection" statute and a local noise ordinance. 
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Instead: it was simply a land development case which involved an interpretation of the review 

provisions of the Montana Subdivision and Platting Act, Title 76, Chapter 3, MCA. Thus, the 

Montana Court's conclusion that "a division ofland that was specifically exempt from subdivision 

review under the Subdivision Act was divided 'in compliance with' the Act" is wholly grounded 

in its peculiar statute and inapplicable to the present case. Id at 76, 714. 

Jenkins v. Clayton, 273 Ga. 439, 542 S.E.2d 503 (2011) and Sara Realty, LLC v. 

Country Pond Fish and Game Club, Inc., 158 N.H. 578, 972 A.2d 1038 (2009), involve shooting 

ranges, but do not involve the interplay between a "range protection" statute and a local ordinance 

regulating noise. In both cases, there was no local ordinance regulating noise. The Georgia Court 

and the New Hampshire Court found the "compliance with" condition in their respective "range 

protection" statutes applies "ifand only ifsuch regulation exists." Because there was no ordinance 

regulating noise at the time the defendant shooting ranges began operation, both Courts found the 

immunities established by their "range protection" statutes should apply. These distinguishing 

circumstances do not exist in the present case. Berkeley County's Noise Ordinance existed long 

before Peacemaker began operation (2007 vs. 2011) and long before the Legislature amended West 

Virginia Code §61-2-23 to require "compliance with" a local noise ordinance before a shooting 

range is entitled to immunity from common law nuisance actions (2007 vs. 2017). Even more 

important, though, is that neither the Georgia, nor the New Hampshire, "range protection" 

immunities were specifically conditioned upon compliance with "ordinances regulating shooting 

ranges" like West Virginia Code §61-2-23, as amended. Therefore, the conclusions reached by 

the Georgia and New Hampshire courts are inapposite in present case. 

Peacemaker attempts to distinguish the foreign cases Mr. and Mrs. Goldstein cited 

to demonstrate the more balanced approach adopted by courts in Pennsylvania and Indiana. 
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Respondents' Brief, pp. 10-12 discussing Yates v. Kemp, 979 N.E.2d 678 (Ind. Ct. App. 2012) 

and Gray v. Barnhart, 144 Pa. Cmwlth. 474, 601 A.2d 924 (1992). It suggests these cases are 

distinguishable because "the WV statute does not have the requirement that a noise regulation be 

in existence" for a shooting range to be "in compliance" and, therefore, immune. This argument 

is simply wrong. West Virginia Code §61-2-23, as amended, only applies to "ordinances 

regulating shooting ranges" and, therefore, must only apply when such a noise ordinance exists. 

Similarly, Peacemaker attempts to attack Yates and Gray by arguing "both Indiana 

and Pennsylvania have since modified their range protection statutes ... to make clear that the 

Statutes apply, even in the absence ofany local noise ordinance" and, thus, the original decisions 

were incorrect. Respondents Brief, pg. 12. This argument fails in relation to West Virginia Code 

§61-2-23, as amended, because the Legislature is presumed to be "famil iar with all existing law, 

applicable to the subject matter, whether constitutional, statutory or common." Syllabus Point 4, 

Lawson v. Cty. Comm'n of Mercer Cty., 199 W. Va. 77, 79, 483 S.E.2d 77, 79 (1996). It is also 

presumed to "say what it means, and mean what it says" in any statute. See In re Greg H., supra. 

Given these presumptions, we must assume the West Virginia Legislature was aware of the Yates 

and Gray cases, and the subsequent modifications to the underlying "range protection" statutes. 

We must also assume the West Virginia Legislature could have adopted the Indiana and 

Pennsylvania modifications which Peacemaker prefers. As the Legislature did not incorporate 

such language into West Virginia Code §61-2-23, as amended, we must conclude such omission 

was intentional and, thus, the "loophole" Peacemaker prefers was not intended. 

CONCLUSION 

The right to peaceful enjoyment of our property is one of our fundamental 

constitutional rights as Americans and as West Virginians. West Virginia's common law of 

nuisance protects this constitutional right by requiring all property owners to use their property 
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reasonably and avoid unreasonably interfering with the property rights of others. Accordingly, 

West Virginia's law ofnuisance recognizes a basic truth we all should have learned as children: If 

you want people to respect your rights, you must respect their rights too. 

Some believe this is a gun rights case. They suggest any requirement to act 

reasonably when exercising their gun rights somehow deprives them of those rights. They argue 

nothing can limit their constitutionally-guaranteed gun rights, not even a requirement to exercise 

those rights responsibly and in such a manner as to avoid depriving their neighbors of their own 

constitutionally-guaranteed property rights. These people refuse to acknowledge other 

constitutionally-guaranteed rights like the right to peaceful enjoyment of one's property. They 

pretend gun rights are the only rights guaranteed by the Constitution. And, they insist they cannot 

be expected to act reasonably when exercising their gun rights. 

It is unlikely the West Virginia Legislature took such a dim view of all the rights 

guaranteed by our Constitution when it amended West Virginia Code §61-2-23. We must assume 

the Legislature crafted its statutory language carefully and intentionally. In West Virginia Code 

§61-2-23, as amended, the Legislature provided only a "limited" exemption from West Virginia's 

common law of nuisance for shooting ranges. This exemption applies only when those shooting 

ranges are "in compliance with a local noise ordinance" which actually regulates shooting ranges.13 

13 Peacemaker, and its amicus curiae, term this exemption a "protection" from nuisance actions and 
designate West Virginia Code §61-2-23, as amended, a "range protection" statute. This clever bit of 
rhetoric is, of course, a misnomer. West Virginia's law of nuisance and corresponding "nuisance actions" 
protect our constitutional right to peaceful enjoyment ofour property. Why a West Virginia shooting range 
should need "protection" for its business, but a West Virginia property owner who lives next-door should 
not need protection for hislher constitutional right to peaceful enj oyment of hislher property is a question 
to be debated in the Legislature. For purposes of this appeal, the question is whether the particular "limited' 
statutory language adopted by the Legislature in West Virginia Code §61-2-23, as amended, is intended 
to deprive property owners of a protection for their constitutional right to peaceful enjoyment of their 
property and a corresponding protection against irresponsible shooting range businesses who demand 
respect for their constitutional rights, but see no obligation to extend the same respect to their neighbors. 
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SB 575, 83rd Legis., 1 st Sess. (2017) (introduced). The Legislature did not provide absolute 

immunity for shooting ranges or completely abolish protections for the right to peaceful enjoyment 

of one's property. If it had intended to take such a drastic step, the Legislature would have done 

so clearly and unequivocally as it is presumed to know the law and "say what it means." Instead, 

it provided a simple "either/or" proposition: Either act responsibly by complying with a local noise 

ordinance or act responsibly by complying with West Virginia's common law of nuisance. 

Peacemaker and it amicus curiae suggest an interpretation of this statute - a shooting range can be 

"in compliance with" a noise ordinance by being exempt from the ordinance - to create a 

"loophole" which absolves them of any responsibility to respect the constitutionally-protected 

property rights of their neighbors when exercising their gun rights. 

In this case, the question is whether the West Virginia Legislature intended to 

deprive property owners of basic protections for their constitutional right to peaceful enjoyment 

of their property when a shooting range business moves in next door and promises to be both 

responsible and "neighborly," but refuses to keep those promises. As the keeper of all 

constitutional rights for all people, this Honorable Court should interpret West Virginia Code §61

2-23, as amended, as the Legislature intended, not as Peacemaker and its amicus curiae suggest: 

If you want people to respect your gun rights, you must respect their property rights too. 

WHEREFORE the Petitioners, BEN GOLDSTEIN and DIANE GOLDSTEIN, by 

counsel, respectfully request this Honorable Court to: 1) reverse the Circuit Court's erroneous 

August 9, 2017 Order Denying Plaintiff's Fee Petition and Motion for Additional Sanctions for 

Litigation Misconduct; 2) reverse the Circuit Court's erroneous August 11, 2017 Order Granting 

Defendants' Motion for Summary Judgment and Denying Intervenors' Motion for a Stay of 

Discovery, Defendants' Motion for Emergency Protective Order, and Plaintiffs' Motion to 
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Continue at Moot; and 3) remand this case for a determination of appropriate sanctions against the 

Respondents for discovery misconduct and a trial on the merits of the case. 
L,th 

DATED the _\_\JJ_ day of February 2018. 
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and 
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