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Introdu ctil)n 

NOW COMES Doreen Grillot (Respondent), by counsel, Matthew M. Hatfield, and 

hereby submits, pursuant to Rule 16(h) of the Revised Rules of Appellate Procedure, the 

Respondent's Summary Response In Opposition To The Petitioner's Brief Simply put, the 

Boone County Circuit Court did not abuse its discretion by reversing the Final Order of 11/04116 

issued by the Office of Administrative Rearings (OAB) wbich held the Respondent drove a 

motor vebicle in tills State on 0311 0/12 wbile under the influence of alcohol. 

Statement Of The Case 

A. Initial Traffic Stop 

Patrolman L. VV. Roleston, formerly ofthe Madison City Police Department, stopped the 

vebicle wbich the Respondent was operating! at or near the Giovanni's (a restaurant) in Danville, 

Boone County, West Virginia1. Appendix Record at 240, 241 ("A.R. at _ "). According to 

Patrolman Roleston, he initiated the traffic stop because the Respondent was swerving and 

bitting her brakes. A. R. 173-175. The Respondent, on the other hand, testified she was not 

swerving, hitting her brakes or crossing left of center>. A. R. 242. Rather, the Respondent 

contends that she voluntarily pulled off the road at Giovanni's because Patrolman Roleston's 

! The Respondent left her home shortly before the traffic stop so she could pick-up a friend 
at a bar who was intoxicated. The Respondent denied consuming any alcohol but, rather, testified 
she was a "designated driver". A. R. ?? 

1 There is a dispute as to whether Patrolman Holeston "stopped" the petitioner's vehicle. 
Specifically, the petitioner contends Patrolman Holeston did not activate his "blue lights" to stop her vehicle 
but that she, rather, voluntarily pulled over at Giovanni's because Patrolman Roleston' s headlights were bright 
and the same were disturbing her sight. Once the petitioner pulled over at Giovanni's, Patrolman Holeston 
pulled in and activated his blue lights. 

3 Interestingly, the OAR failed to acknowledge in it's Final Order that the Respondent denied 
swerving or crossing left of center. A. R. 316-322. 
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(who was traveling directly behind the Respondent's verLicle) lights were bright and causing her 

difficulty seeing. A. R. 241-242. Regardless, Patrolman Holeston accused the Respondent of 

being under the influence of alcohol and asked her to exit the vehicle to undergo standardized 

field sobriety tests (the Horizontal Gaze Nystagmus test; "Valk and Tum test; and One Leg Stand 

test). A. R. 242. The Respondent complied. 

B. 	 Field Sobriety Tests (FST) 


i) Horizontal Gaze Nystagmus (HGN) 


The Horizontal Gaze Nystagmus (HGN) test was first administered. A. R. 180-181. This 

test (the HGN) looks for clues ofintoxication by detennining whether a person exhibits an onset 

ofnystagmus (involuntary twitching ofthe eyes) prior to the 45 degrees; a distinct and sustained 

nystagmus at ma'Cimum deviation; etc. See the DUI Infonnation Sheet - A. R. 154. To begin, 

the said Patrolman noted in the DUI Infonnation Sheet, which he completed immediately 

following the arrest (and at a time when the events were fresh in his mind), that the Respondent 

exhibited a resting nystagmus - which resting nystagmus would render the HGN test meaningless 

and not a valid indicator as to whether the Respondent was under the influence ofalcohol4. A. 

R. 193 & 266. Since a resting nystagmus (as noted in the DUI Information Sheet) would render 

the results of the HGN test meaningless, Patrolman Holeston testified during the 08111/16 

administrative hearing that the Respondent did not exhibit a resting nyst~omus and that he 

erroneously noted the same in the DUI infonnation sheet. A. R. 201-202. Unbelievably, 

Patrolman Holeston detennined he erroneously noted the resting nystagmus just minutes before 

4 The HGN test determines whether a person has an on-set of nystagmus prior to 45 degrees. 
Obviously, if a person has a resting nystagmus, the same invalidates the HGN test. 
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the 08/11116 hearing vvhen Edd Elswick, an attorney representing the DlVIV, brought the same 

to his attention (i.e., Patrolman Holeston fIrst realized the alleged error 4 ~ years after the facti. 

A. R. 202. Assuming, arguendo, the Respondent did not exhibit a resting nystagmus, Patrolman 

Holeston, nevertheless, failed to properly administer the HGN test and accurately interpret the 

results thereof. Obviously, any person (in this case Patrolman Holeston) conducting the HGN 

test must have a basic understanding ofthe degrees contained within a circle6 (360 to be precise); 

the significance ofthe a-xis point (or beginning); an understanding ofwhat constitutes 45 degrees 

from the a"Xis/starting point; etc. in order to determine whether a person exhibited an on-set of 

nystagmus prior to 45 degrees. Patrolman Holeston has no such understanding7. For example, 

he testified that if the 12 o'clock position on the clock was the beginning point (a"Xis), the 5 

o'clock position on the clock would be 45 degrees. See A. R. 160 (this is an actual diagram 

submitted by Patrolman Holeston wherein he was instructed to place his initials where 45 

degrees would be located if the starting point was the 12 o'clock position - which initials were 

placed on the 5 0' clock position). This is wrong. The 5 0'clock position would be approx. 150 

degrees. Thereafter, Patrolman Holeston testifIed that assuming a person's nose was the starting 

j Patrolman Holeston's recollection of the events in question is further questioned due to the 
fact he could not recall the make ofthe vehicle which the petitioner was operating; the identity of the 
guest passenger in the petitioner's vehicle; the name ofthe street where the traffic stop was initiated; the 
precise locations where the petitioner allegedly crossed left of center; etc. A. R. 192-195. Stated 
differently, Patrolman Holeston remembers information ifit advances the DMV's position, but does not 
remember if the same does not advance the DMV's position. 

6 And no, Patrolman Holeston is not required to be trained in geometry as the Petitioner argues in 
its brief in order properly answer questions posed during the 08111116 hearing concerning the HGN tes . 

7 The undersigned is by no means being critical ofor degrading Patrolman Holeston. Rather, the 
undersigned is simply stating facts which this Court must take into accountto determine whether the Boone 
County Circuit Court abused its discretion by concluding Patrolman Holeston did not have an adequate 

. understanding ofthe HGN test procedure in order to properly adminster the same. 



point, directly across from the person's shoulder would be 45 degrees. This is also incorrect (it 

would be 90 degrees). A. R. 208. Despite all the above, the OAR determined Patrolman 

Holeston properly administered the HGN test and that the Respondent failed the same. A. R. 

317. In reaching this conclusion, the OAR concluded that the diagram submitted by Patrolman 

Holeston (see A. R. 160) did not accurately reflect a lack of knowledge and understanding 

concerning the HGN test because "he really did not understand what Petitioner's Counsel8 was 

asking him to do". A. R. 320. Moreover, the OAR accepted Patrolman Holeston's testimony 

'"that 45 degrees is not in the same place for every person as the differences between people 

affected where 45 degrees is for each person". A. R. 320. As discussed in greater detail below, 

this makes absolutely no sense. This reasoning is just one example as to why the Boone County 

Circuit Court correctly held the OAR erred by determining the HGN test was properly 

administered and interpreted. A. R. 8. 

ii) One Legged Stand (OLS) Test 

The One Legged Stand was then administered. According to Patrolman Holeston's 

testimony, and the accompanying West VirginiaD.V.I. Information Sheet, the petitioner passed 

this test while standing on her left leg and only '"swayed" and "put her foot down" while standing 

on her right leg. 

iii) "Valk and Turn (WAT) Test 

The Walk and Turn (WAT) test was also administered. A. R. 180. The Respondent 

passed this field sobriety test. A. R. 290. Further, the OAR noted in its Final Order that the 

Respondent passed this field sobriety test, but inexplicably failed to give any weight to the same 

8 Petitioner's Counsel refers to the undersigned. 
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in its Final Order. A. R. 290. Specifically, the OAB's Final Order concluded, in part, that "the 

Petitioner did notjail the walk-and-turn test. As a result no weight is given to the walk and turn 

test". A. R. 290. Significantly, the OAB failed to articulate in its Final Order why it refused 

to give weight to the fact the Respondent passed this field sobriety test (i.e. the fact she passed 

this test would be an indication she was not under the influence of alcohol). A. R. 288-292. 

Now, the Petitioner argues the Respondent failed the said vVAT test and that the Circuit Court 

committed clear legal error by making a factual fmding that the Respondent passed the same. 

See the Petitioner's Brief at page 7. The Petitioner is wrong. The OAH made a factual 

determination that the Respondent "did not fail" (i.e., that she passed) the W AT test, not the 

Circuit Court). A. R. 290. As such, the Circuit Court could not commit clear legal error by 

accepting the OAH's fmding in tIns regard as true. 

C. Alleged Admissions 

Accordinf? to Patrolman Holeston. the Respondent admitted to consuminf? alcohol. A. 

R. 179. In particular, she admitted to consunung "a beer". A. R. 179. The Respondent, 

however, adamantly denied consuming alcohol and, further, testified she never advised 

Patrolman Holeston of the same. A. R. 238. This clearly creates a direct conflict in critical 

evidence. Despite this direct conflict in critical evidence, the OAH gives substantial weight in 

its Final Order to Patrolman Holeston' s testimony that the Respondent admitted to consuming, 

however, it fails to mention the Respondent denied consuming alcohol and making any such 

admission to Patrolman Holeston. A. R. 320. 

D. SecondarY Chemical Tests 

The Respondent testified that she requested a secondary chemical test of the blood or 
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urine test to detennine the alcohol concentration ofher blood, however, Patrolman Holeston did 

not comply with the said demand. A. R. 245. The OAR, however, did not address the 

Respondent's testimony that she requested a secondary chemical test of the blood or urine test 

in it's Final Order. Indeed, the OAR made no mention of the same in it's Final Order. 

E. Missing Evidence 

The events (traffic stop, field sobriety tests, etc) were captured on Patrolman Holeston' s 

in-car video recording system (i.e., there was a video which captured the entire events in this 

case? A. R. 218. The Respondent requested the video in the accompanying criminal case, 

however, the same was never produced because it was "lost lO" or not otherwise preserved. A. 

R. 218 & 235-236. Moreover, Patrolman Holeston acknowledges either he (or his employer, the 

City ofMadison) was responsible for the video but lost the same. A. R. 218-219. The OAR did 

not, however, acknowledge in it's Final Order that the video was lost. A. R. 316-322. In fact, 

the OAH again made no mention of the same. A. R. 316-322. 

F. Separation of Emplovment 


Patrolman Holeston is no longer employed with the Madison City Police Department. 


A. R. 172. Patrolman Holeston contends that he left the said police department because of an 

argument "vith the Chief. A. R. 173. Patrolman Holeston further testified his separation of 

employment did not involve concerns over truthfulness or honesty. A. R. 173. During cross 

examination, however, Patrolman Holeston conceded the "argument" which resulted in his 

separation of employment concerned the fact he served an arrest "varrant for a loud exhaust 

9 The video was, by all accounts, the most probative, relevant piece ofevidence as it would have 
either confirmed either the Respondent's or Patrolman Holeston's version of events. 

10 Patrolman Holeston testified the video was actually "lost". A. R. 218. 
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violation duri..ng a time in which the same was invalid. Specifically, the said warrant was 

restricted meaning it could only be served (or was valid) during business hours. A. R. 190-191. 

Despite Patrolman Holeston having knowledge ofthe sanle (he actually executed (or signed) the 

said warrant), he served the warrant between 2 and 3 a.m. (at a time in which he knew the same 

was invalid). A. R. 191. 

Argument 

1. 	 Standard of Review 

In a case where a Circuit Court reversed the result before the administrative agency, this 

Court reviews the Circuit Court's fmal order under an abuse of discretion standard. Syi. Pt. 2, 

Muscatell v. Cline, 196 "v. Va. 588,474 S.E.2d 518 ("V. Va. 1996). Here, the Boone County 

Circuit Court reversed the result before the administrative agency (OAB). Accordingly, this 

Court reviews the Circuit Court's Final Order under an abuse of discretion standard. 

II. 	 The Circuit Court Did Not Make Credibility Determinations And Did Not Otherwise 
Abuse Its Discretion Bv Reversing The Result Before The Administrative Agencv 

The Petitioner asserts the Circuit Court essentially made credibility determinations which 

were left to the discretion of the administrative law judge (ALl). This is not true. To begin, the 

Petitioner argues the Circuit Court abused its discretion by concluding Patrolman Holeston was 

not qualified to administer the HGN test and interpret the results thereof. In particular, he has 

no understanding of the degrees contained within a circle (360 to be precise); the significance 

of the a'ris point (or beginning); an understanding of vvhat constitutes 45 degrees from the 

a'{is/starting point; etc. Indeed, the actual diagram found at A. R. 160 wherein Patrolman 

Holeston noted (in his own handwriting) that ifthe beginning point was the 12 0' clock position 

on a clock, then the 5 0' clock position on the clock vvould signify 45 degrees (in reality it is 
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approx. 150 degrees) proves he is not qualified to administer the HGN test and interpret the 

result thereof. The Petitioner seemingly acknowledges Patrolman Holeston's testimony in this 

regard is incorrect. Accordingly, Petitioner advances the same argument as the OAR and 

contends Patrolman Holeston, based upon his "demeanor and testimony", did not understand the 

scope of the undersigned's inquiry when he was asked to mark the diagram found at A. R. 160. 

This is argument is absurd. The entire reason the undersigned asked Patrolman Holeston to place 

his initials on the diagram referenced at A. R. 160 was so there was absolutely no confusion as 

to where he contended 45 degrees was located. There was no other reason to make such a 

request (i.e., so one could not later argue Patrolman Holeston was confused; did not understand; 

etc.). Indeed, Patrolman Holeston did not understand. He did not understand how to properly 

administer the HON test nor how to interpret the results thereof. In fact, his lack of 

understanding is further demonstrated by simply looking at the Dill Information Sheet wherein 

he noted the Respondent exhibited a resting nystagmus (which lack of understanding was not 

remedied by Attorney Elswick bringing the "alleged error" to his attention 4 Yz years after the 

fact and just minutes prior to the 08111116 hearing). A. R. 193,266, & 201-202. Perhaps most 

telling is Patrolman Holeston's testimony that "45 degrees is not in the same place for every 

person as the differences between people affected where 45 degrees is for each person". A. R. 

290. This is incredible (and most incredible the OAH accepted the testimony as accurate). 45 

degrees is not different for every person (if this were the case, the HGN test would be 

meaningless). 45 degrees from the a"Xis is a constant. It never changes. Indeed, it is not clear 

error to disregard the results of the HGN test when the evidence presented overwhelmingly 

suggests the said test was not properly administered. Reed v. Hill, 235 W.Va. 1, 770 S.E.2d 501 
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(W.Va. 2015). Based upon the above, the Circuit Court did not abuse its discretion by 

disregarding the HON test because Patrolman Holeston was not qualified to administer the said 

test and interpret the results thereof. 

The Petitioner next argues the Respondent failed the W AT test and that Circuit Court 

inexplicably stated in its Final Order she "passed this field sobriety test". A. R. 5. See the 

Petitioner's Brie/at page 7. This is wrong. The OAB made a factual determination that the 

Respondent "did not fail" (i.e., that she passed) the VVAT test, not the Circuit Court. A. R. 290. 

Rather, the OAB noted in its Final Order that the Respondent passed this field sobriety test, but 

inexplicably failed to give any weight to the same in its Final Order. A. R. 290. Specifically, 

the OAB's Final Order concluded, in part, that "the Petitioner did not/ail the walk-and-turn 

test. As a result no weight is given to the walk and turn test". A. R. 290. Significantly, the 

OAB failed to articulate why it failed to give any weight to the fact the Respondent passed this 

field sobriety test. A. R. 288-292. Contrary to the Petitioner's argument, the Circuit Court did 

not commit clear legal error by making a factual fmding that the Respondent passed the WAT 

as the OAB reached this same conclusion. 

Patrolman Holeston also testified the Respondent admitted to consuming alcohol ("a 

beer"). A. R. 179. The Respondent, however, adamantly denied consuming alcohol and, further, 

testified she never advised Patrolman Holeston of the same. A. R. 238. The OAB then notes 

throughout it's Final Order that the Respondent admitted to Patrolman Holeston that she 

consumed beer (and it clearly gave this alleged admission substantial weight in determining the 

ultimate issue), however, it does not mention or address the fact the Respondent denied making 

any such statements/admissions. A. R. 290. "vVhere there is a direct conflict in the critical 
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evidence upon 'Yvhich an agency proposes to act, the agency may not elect one version of the 

evidence over the conflicting version unless the conflict is resolved by a reasoned and articulate 

decision, weighing and explaining the choices made and rendering its decision capable ofreview 

by an appellate court." Syl. Pt. 6, Muscatell v. Cline, 196 W. Va. 588,474 S.E.2d 518 CWo Va. 

1996). As such, the OAR failed to provide a reasoned, articulated reason as to why a particular 

version ofevents is given more weight than another (i.e., why Patrolman Holeston's testimony 

was given more weight than the Respondent's testimony) as required by Muscatell 11 • Thus, the 

Circuit Court did not abuse its discretion by concluding the OAR's Final Order did not provide 

a reasoned, articulated reason as to why a particular version of events (patrolman Holeston's 

testimony that the Respondent ~dmitted to consuming beer) is given more weight than another 

version (the Respondent's testimony wherein she denied consuming beer). 

TIl. The Circuit Court Did Not Abuse Its Discretion By Concluding The Respondent 
Reguested A Blood Or Urine Test 

W. Va. Code § 17C-5-9 states, in pertinent part, that any person arrest for driving a motor 

vehicle while under the influence of alcohol shan have the right to demand a sample of his or 

her blood or breath to determine the alcohol concentration within two hours ofthe time ofarrest. 

This code section accords an individual arrested for driving under the influence ofalcohol aright 

to demand and receive a blood test within two hours of the arrest. Moczek v. Bechtold, 178 

"'vV.Va. 553, 363 S.E.2d 238 (W.Va. 1987). "The defendant'S right to request and receive CI 

II Like\vise, according to the DUI Information Sheet, the petitioner passed the W ATtest. The OAR 
did not, however, give any weight to the fact the petitioner successfully passed the W AT test in it's Final 
Order. Rather, the OAR gave "no weight" to the W AT. The OAH, however, gave weight to the results 
of the other field sobriety tests (the HGN and OLS). As such, the administrative findings and 
subsequent revocation order did not provide a reasoned, articulated reason as to why a particular version 
of events (the alleged results of the HGN and OLS by Patrolman Holeston) is given more weight than 
another version (that the petitioner passed the WAT test). See Muscatell. 
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blood test is em importcmt procedural right that goes directly to a court's truth-findingfimction". 

State v. York: 175 "Iv. Va. 740,741,338 S.E.2d219, 221 ("IV. Va. 1985). Indeed, a person's due 

process rights are violated when helshe is denied a blood test because such denial would bar the 

accused from obtaining evidence necessary to hislher defense. Given the above, the Petitioner 

argues that the Respondent did not establish she requested a blood or urine test pursuant to 

vV.Va. Code §17C-5-9. The West Virginia Supreme Court of Appeals in Dale v. Painter, 234 

W. Va. 343, 765 S.E.2d 232 (W.Va. 2014) examined a very similar issue (i.e., what is necessary 

to demonstrate a person under arrest properly asserted their right to a blood or urine test pursuant 

to vV.Va. Code § 17C-5-9). In Painter, the defendant alleged she requested a blood test pursuant 

to vV.Va. Code § 17C-5-9 because she asked the investigating officer and "someone" from the 

Western Regional Jail for the same. Importantly, the Painter Court held that a person under 

arrest must ask the investigating officer for a blood or urine test (not "someone" from the jail). 

Thereafter, the Court examined whether Ms. Painter asked the investigating officer for a blood 

test. Specifically, Ms Painter was asked "Did you tell the officer there himself?" and she 

responded "No, not this officer". Therefore, the Court held that the Ms. Painter did not satisfy 

her burden ofshowing she property asserted her right to a blood test under vV.Va. Code § 17C-5

9. 

The facts ofthis case, however, are different from Painter. Here, the Respondent clearly 

testified that "1asked him (the investigating officer) if1could take a blood or urine test". A. R. 

245. As such, the Respondent in this case asserted her right to a blood test in conformity \-vith 

Painter and W.Va. Code §17C-5-9. The Petitioner also notes that Patrolman Holeston testified 

he offered the Respondent a blood test and, accordingly, the Circuit Court's Final Order which 
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states the Respondent provided undisuuted testimony that she requested a blood test is "dead 

wrong". The Respondent acknowledges Patrolman Roleston testified that he asked the 

Respondent if she would submit to a blood test. That being said, this issue does not prove the 

Circuit Court's Final Order is "dead wrong" or that this mistake somehow demonstrates the 

Circuit Court abused its discretion. At a minimum, this conflicting issue presents a direct 

conflict in critical evidence which the OAR did not resolve by a reasoned and articulate decision. 

In fact, the OAR's Final Order fails to mention or discuss the fact the Respondent requested a 

blood test. 

IV. 	 The Circuit Court Did Not Abuse Its Discretion By Concluding That Patrolman 
Roleston's In-Car Video 'Which Captured The Events Was "Lost" Or "Missing 

"The concept ofAmericanjustice ... pronounces that for every wrong there is a remedy. 

It is incompatible with this concept to deprive a wrongfully injured party a remedy. " O'Neil v. 

City ofParkersbufQ:, 160 W. Va. 694, 697, 237 S.E.2d 504, 506 (vV. Va. 1977). Accordingly, 

"[i}t is afundamental principle oflaw that a party who reasonably anticipates litigation has an 

affirmative duty to preserve relevant evidence". Tracy v. Cottrell, 206 vv. Va. 363,371,524 

S.E.2d 879, 887 ("V. Va. 1999). Applying the above principles, the Petitioner asserts the Circuit 

Court abused its discretion because it concluded the video from Patrolman Roleston' in-car 

video recording system was "lost" or "missing". As grounds for its position, the Petitioner 

alleges no evidence was introduced which demonstrates a video was "actually made" (much less 

any evidence the video actually captured the events in question). See the Petitioner's Briefat 

10. The Petitioner is incorrect. Patrolman Roleston testified, in pertinent part, that his patrol car 

had an in-car video recording system; that the video would depict the events in question (the 

traffic stop, field sobriety tests, etc.); that the video was lost or not otherwise preserved; that it 
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"vas not the Respondent's fault the video was missing; and that he never provided a copy ofthe 

video to the Respondent, DIViV or OAB. A. R. 216-217. Contrary to the Petitioner's assertions, 

the only evidence presented demonstrates that a video was made of the events in question and 

the same is lost or missing. 

Last, the Petitioner asserts the Respondent could have obtained her own copy of the said 

video, but neglected to do so. As such, the Circuit Court abused its discretion by determining 

an adverse inference was warranted. In support ofits position, the Petitioner argues this case is 

similar to Simms v. Miller, 227 W. Va. 395, 709 S.E.2d 750 ("V. Va. 2011). In Simms, a video 

was made at the site where the secondary chemical test was conducted,.however, no such video 

was introduced into evidence. The Simms Court ultimately held that the failure to introduce the 

video into evidence did not warrant an adverse inference because Mr. Simms could have 

obtained a copy of the video and, if the same was favorable to him, could have introduced the 

same into evidence at the administrative hearing. Further, the Simms Court noted the video was 

never subpoenaed and that a request was never made to hold the record open in order to 

introduce the video at a later time. Here, the Respondent could not have introduced the video 

into evidence at the administrative hearing as the said video (which was exclusively in Patrolman 

Holeston's and the City of Madison's possession) was lost or missing. Moreover, the 

Respondent could not have subpoeaned the video for the administrative hearing because the 

same was lost (and the Respondent did make efforts in the accompanying criminal proceeding 

to procure a copy of the video, how-ever, she was informed the same was 10stI2). This case is 

12 Patrolman Holeston further testified during the 08111116 administrative hearing that he did 
not dispute the video was requested in the accompanying criminal proceeding and, further, that it was 
represented the video was lost. A. R. 235-236. 
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different from Simms. As such, the Circuit Court did not abuse its discretion by concluding the 

DAB failed to address the lost or missing video in its Final Order or the rebuttable presumption 

that arises from the said spoilation of evidence 13• 

DOREEN GRILLOT, 
By counsel 

Prepared by: /', 

MATTHEW M. HATFIELD, ESQUIRE 
(VVV Bar ID No. 8710) 
221 State Street, Suite 101 
Post Office Box 598 
Madison, vVest Virginia 25130 
(304) 369-1162 
mhhatfield@hotmail.com 
Counsel for Respondent 

13 Interestingly, the Petitioner does not discuss the elements for negligent spoilation of 
evidence as further set forth in Hannah v. Heeter, 213 W. Va. 704, 584 S.E.2d 560 CWo Va. 2003). 
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