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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


NO. 17-0579 


STATE OF WEST VIRGINIA, 


PlaintiffBelow, Respondent, 

v. 

SAMUEL TANNER, 

Defendant Below, Petitioner. 

SUMMARY RESPONSE 

I. 

INTRODUCTION 

The State of West Virginia ("State"), by counsel, Assistant Attorney General Shannon 

Frederick Kiser, West Virginia Office of the Attorney General, now responds to the brief on 

appeal filed by Samuel Tanner ("Petitioner"). As the basis for his appeal, Petitioner alleges that 

the Circuit Court of Braxton County, West Virginia ("circuit court"), (a) sentenced him to an 

unconstitutionally disproportionate term of eighteen (18) months for two misdemeanor 

convictions and (b) used a constitutionally impermissible factor during sentencing by 

considering Petitioner's pending out-of-state criminal charges in North Carolina. A review of the 

underlying sentencing hearing and relevant case law, however, shows that Petitioner's sentence 

is not based upon any impermissible factor and is within statutory limits. Petitioner's sentence is 

therefore not subject to appellate review pursuant to Syl. Pt. 4, State v. Goodnight, 169 W. Va. 

366, 287 S.E.2d 504 (1982). 



ll. 


STATEMENT OF THE CASE 


A. Statement of Facts 

On May 20, 2016, West Virginia State Police Trooper L.D. Mohr ("Trooper Mohr") 

spoke to a confidential informant who advised him that Petitioner was selling methamphetamine 

("meth") out of his residence in Frametown, West Virginia. (AR at 8.) Upon obtaining this 

information. Trooper Mohr applied to Braxton County Magistrate Judge Beth Smith ("Magistrate 

Judge Smith") for an electronic intercept at Petitioner's residence to record a controlled buy of 

meth. (AR at 10.) After Magistrate Judge Smith granted the intercept, Trooper Mohr met with 

the confidential informant and arranged a controlled buy of Fifty Dollars ($50.00) worth of meth 

from Petitioner. (AR at 8.) Trooper Mohr made sure that the confidential inforn1ant was clean, 

gave him a digital recorded, and then dropped him off near Petitioner's residence. (/d.) 

Approximately thirty (30) minutes later, the confidential informant returned and gave 

Trooper Mohr a bag containing meth and the digital recorder containing the informant's 

conversation with Petitioner during the sale. (!d.) The confidential inforn1ant also provided 

Trooper Mohr with his own statement discussing the sale. (Id.) Trooper Mohr used this 

information to obtain a search warrant for Petitioner's residence. (Id.) 

After obtaining the search warrant, police arrived at Petitioner's residence and executed a 

search. (!d.) Police recovered the Fifty Dollars ($50.00) that the confidential informant used to 

purchase meth from Petitioner (id.) , an electronic scale with white crystalline residue retrieved 

from Petitioner's pocket (AR at 8-9), a .22-caliber rifle and double-barrel shotgun from 

Petitioner's bedroom (AR at 9), and a "notebook containing transaction details believed to be 
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drug transactions" (id.). During the search, Petitioner also admitted that he sold the confidential 

informant a bag ofmeth and told police that it was his last bag. (Id.) 

B. Procedural History 

Following his arrest, Petitioner was indicted by a Braxton County Grand Jury of Delivery 

of a Controlled Substance, a felony, in violation of W. Va. Code § 60A-4-401(a)(ii) ("Count 

One"), and the misdemeanor offense of Prohibited Person in Possession of a Firearm, in 

violation ofW. Va. Code § 61-7-7(a)(3) ("Count Two"). (AR at 18-21.) On March 16,2017, The 

State-for the reasons discussed below-offered a plea agreement to Petitioner wherein he 

would plead guilty to a lesser-included misdemeanor offense of Count One (Possession of 

Methamphetamine, in violation of W. Va. Code § 60A-4-401(c)), along with Count Two. (See 

AR at 22-23.) Petitioner entered into this agreement with the State. (See id.) 

1. Petitioner's Plea Agreement 

The circuit court held Petitioner's plea hearing on March 28, 2017. (AR at 49.) At the 

hearing, the State identified that it had extended an offer wherein Petitioner would plead guilty to 

the misdemeanor offenses of possession of methamphetamine pursuant to W. Va. Code 60A-4

401(c), a lesser included offense of W. Va. Code § 60A-4-401(a)(ii), and prohibited person in 

possession ofa firearm, in violation ofW. Va. Code § 61-7-7(a)(3). CARat 64.) The State agreed 

to reduce Petitioner's felony charge to a misdemeanor based upon Petitioner's potential legal 

challenge to a wiretap used to record a controlled purchase of narcotics from Petitioner's home, 

and to avoid any foreseeable complications a successful challenge could cause to the State's 

prosecution of the matter. (AR at 65.) Petitioner agreed to the plea deal to avoid felony 

prosecution if his challenge was unsuccessful. I (Id.; see also AR at 62-64.)2 

In his brief, Petitioner makes passing allegations attacking the legality of the police officer's use of a 
confidential information and a wiretap, as well as the effects they could potentially have on the officer's 
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During its plea colloquy with Petitioner, the circuit court infonned Petitioner that he 

could serve up to eighteen (18) months in the Central Regional Jail if given the maximum 

sentence, which Petitioner acknowledged he understood. CAR at 70-71.) Petitioner also 

recognized that he could receive consecutive sentencing. CAR at 71.) Petitioner identified that he 

understood both the nature of the charges against him and the rights he was waiving by entering 

a guilty plea, and he indicated that he voluntarily and intelligently wished to enter his guilty plea. 

CAR at 71-89.) Petitioner then pled gUilty to both counts as contained in the plea agreement. CAR 

at 91.) As the factual basis for the plea, he admitted that he had possession of methamphetamine, 

a rifle, and a shotgun at his home. CAR at 99-100.) The circuit court accepted the plea and set the 

matter for sentencing. CAR at 109-111.) 

2. Petitioner's Sentencing 

The circuit court held Petitioner's sentencing hearing on May 18,2017. CA.R. at 117.) At 

the hearing, counsel for Petitioner conceded that Petitioner suffered from "a serious drug 

problem" and requested that he be sent for a diagnostic evaluation to help the court detennine the 

appropriate disposition of Petitioner's criminal sentencing. CAR at 119-20.) Petitioner also stated 

that he took responsibility for his actions, and that he wanted to take better care of his two 

daughters. CAR at 120.) 

application for a search warrant. (See generally Pet'r's Br. at 2-3.) Petitioner, however, has waived these 
challenges by knowingly and intelligently entering an unconditional guilty plea, and they are therefore not 
subject to review. See Syl. Pt. 3, in part, Call v. McKenzie, 159 W. Va. 191,220 S.E.2d 665 (1975) (by 
entering a plea of guilty a criminal defendant will waive his "right to move to suppress illegally obtained 
evidence and illegally obtained confessions"). 

2 Petitioner initially refrained from entering a guilty plea when the circuit court expressed its intent to 
retain discretion to accept it contingent upon receiving the police report and a copy of Petitioner's 
presentence investigation report, but he ultimately chose to enter his gUilty plea to nUllify his exposure to 
a felony charge. (See AR at 62-64.) 
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In response, the circuit court noted that it was troubled by the fact that Petitioner was 

"charged in the State of North Carolina with the possession of heroin, possession of drug 

paraphernalia, trafficking in meth, [and] manufacturing and delivering of controlled substances .. 

. . " (AR at 121.) Because of the depth of Petitioner's drug trade, the court reasoned that there was 

"substantial risk that [Petitioner] would commit a crime or violate probation if [he was given] 

alternative sentencing." (ld.) Moreover, the court determined that Petitioner was "in need of 

correctional treatment that could be more effectively served in a correctional institution." (ld.) 

As a result, "based upon ... [Petitioner's] prior criminal record, ... a serious drug addiction 

problem, ... [Petitioner's] past history, ... and the deliberate nature of the offenses," the court 

denied Petitioner's motion for home confinement and sentenced him to an aggregate term of 

eighteen (18) months' incarceration at the Central Regional Jail.3 (AR at 122.) 

The circuit court issued its sentencing order on June 2, 2017. (AR at 38-41.) Therein, the 

court found that Petitioner "has a significant drug addiction problem and he is not properly 

dealing with it," as evidenced by his drug trafficking charges in North Carolina.4 (AR at 38-39.) 

The court echoed its statements at the sentencing hearing and found that Petitioner "is in need of 

correctional treatment in a correctional setting." (AR at 39.) The court concluded that any 

sentence "other than incarceration would depreciate the seriousness of the offense." (Jd.) 

However, the court also noted that, "should [Petitioner] secure a bed in a long-term in-patient 

substance abuse treatment program, [it] will consider suspending [Petitioner's] sentence to allow 

3 The circuit court sentenced Petitioner to a term of six (6) months for his misdemeanor conviction of 
possession of methamphetamine, and one (l) year for his misdemeanor conviction of being a prohibited 
person in possession of a firearm. (AR at 122.) The court did not impose a fine. (Jd.) 

4 On August 12,2016, Petitioner was arrested and charged by the North Carolina Highway Patrol of (1) possession 
of heroin, (2) possession of drug paraphernalia, (3) trafficking amphetamine, and (4) trafficking methamphetamine. 
(See AR at 31.) 
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him to attend rehab" with the stipulation that any such treatment "must be for a period of at least 

nine (9) months." (AR at 40.) 

On June 20, 2017, Petitioner filed a motion to reconsider. (AR at 45.) Rather than 

informing the court that he had obtained placement in an in-patient substance abuse treatment 

facility, however, Petitioner based his request solely upon the fact that he accepted responsibility 

for his actions and pled gUilty. (See AR at 45.) He requested that the court sentence him to 

concurrent, rather than consecutive sentencing. (AR at 46.) The circuit court denied his motion 

on June 30, 2017, finding that consecutive sentencing was necessary to address Petitioner's 

substance abuse problem. (See AR at 48.) Petitioner now appeals. 

III. 


ARGUMENT 


A. Standard of Review 

This Court has previously held: 

In reviewing the findings of fact and conclusions of law of a circuit 
court concerning an order on a motion made under Rule 35 of the 
West Virginia Rules of Criminal Procedure, we apply a three
pronged standard of review. We review the decision on the Rule)5 
motion under an abuse of discretion standard; the underlying facts 
are reviewed under a clearly erroneous standard; and questions of 
law and interpretations of statutes and rules are subject to a de 
novo review. 

Syl. Pt. 1, State v. Collins, 238 W. Va. 123, 792 S.E.2d 622 (2016) (citing Syl. Pt. 1, State v. 

Head, 198 w. Va. 298, 480 S.E.2d 507 (1996)). "Sentences imposed by the trial court, if within 

statutory limits and if not based on some [im]permissible factor, are not subject to appellate 

review." Syl. Pt. 2, Id. (citing Syl. Pt. 4, State v. Goodnight, 169 W. Va. 366, 287 S.E.2d 504 

(1982); Syl. Pt. 10, State v. Payne, 225 W. Va. 602, 694 S.E.2d 935 (2010)). 
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B. 	 The Circuit Court Did Not Base Petitioner's Sentence Upon an Impermissible 
Factor of Pending Out-of-State Charges. 

1. 	 This Court Previously Found That Pending Out-of-State Charges Are Not an 
Impermissible Factor for a Court to Consider at Sentencing. 

In State v. James, No. 11-1009, 2012 WL 4054127 at * 3 (W. Va. Sept. 7, 2012) 

(memorandum decision), this Court recognized that no legal authority exists in West Virginia 

which renders a lower court's consideration of pending out-of-state charges impermissible for 

purposes of that court making a sentencing determination.s The petitioner in James made a 

similar argument on appeal following his sentencing of one (1) to five (5) years' imprisonment 

for child neglect resulting in injury. See James, 2012 WL 4054127 at * 1-3. Specifically, the 

petitioner asserted that the circuit court's recognition of pending Indiana charges arising from 

similar conduct as his crime in West Virginia was impermissible, thereby entitling him to review 

of the lower court's sentencing order pursuant to Syl. Pt. 4, Goodnight. !d. This Court agreed 

with the State, however, finding that the lower court's reference to the petitioner's out-of-state 

charges was not tantamount to sentencing based upon those charges, and further finding that 

West Virginia law did not prohibit a circuit court from considering such a factor during 

sentencing. See id. at 3. 

This Court's direct reasoning in James indicates that a lower court can consider a 

criminal defendant's pending charges in other jurisdictions as a basis for his sentencing. 

Petitioner's second assignment of error is therefore facially meritless, and this Court should deny 

any further review of his sentencing below pursuant to Syl. Pt. 4, Goodnight. Even if this court 

5 Counsel for Petitioner was also counsel of record for the petitioner in James, wherein he made the same 
assignments of error following that petitioner's sentencing of one (1) to five (5) years' imprisonment for 
child neglect resulting in injury. See James, 2012 WL 4054127. Specifically, the petitioner there argued 
that the circuit court's recognition of pending Indiana charges during sentencing was impermissible and 
asserted that the court's sentencing of him to the statutorily-prescribed sentencing was unconstitutionally 
disproportionate.ld. Petitioner, however, does not identify James as relevant legal authority in his brief. 
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was to detennine that a lower court's consideration of pending charges in other jurisdictions was 

impennissible, however, the circuit court below did not specifically base its decision to sentence 

Petitioner to an aggregate tenn of eighteen (18) months based upon his pending North Carolina 

charges. 

2. 	 The Circuit Court Did Not Consider Petitioner's Pending North Carolina 
Charges Per Se, But Rather Viewed Those Charges as Evidence of 
Petitioner's Severe Substance Abuse Problem and Risk to Reoffend. 

Even if this Court desires to revisit its reasoning in James, it should find that the circuit 

court below did not rely on Petitioner's pending North Carolina charges as a standalone basis for 

his incarceration, insomuch as it found those charges evidenced Petitioner's substance abuse 

problem and his risk to reoffend should such a problem go untreated. In both the sentencing 

hearing transcript (see AR at 121-22) and the circuit court's sentencing order (see AR at 38-39), 

the court detennined that Petitioner's alleged acts in North Carolina indicated that he suffered 

from a severe substance abuse problem and was in need of treatment in a correctional setting. 

Further supporting this finding is the circuit court's acknowledgment that it would reconsider 

Petitioner's sentence of incarceration if he were to secure placement in a "long-tenn in-patient 

substance abuse treatment program." (AR at 40.) Thus, Petitioner's sentencing was not based on 

any perceived impermissible factor related to his pending North Carolina charges, but rather the 

circuit court's finding that Petitioner was in need of substance abuse treatment. 

C. 	 Petitioner's Sentence of Eighteen (18) Months Is Not Constitutionally 
Disproportionate to His Acts of Misdemeanor Possession of Methamphetamine and 
Misdemeanor Possession of Firearms. 

Because Petitioner's sentence adheres to the statutorily-prescribed term and was not 

based upon any impermissible factor, this Court should decline to review the circuit court's 

sentencing order. See Syl. Pt. 4, Goodnight. Even if this Court reviews Petitioner's sentence, 
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however, a sentence of eighteen (18) months' incarceration as it relates to Petitioner's 

convictions for possession of methamphetamine and being a prohibited person in possession of a 

firearm is not unconstitutionally disproportionate. 

In Syl. Pt. 8, State v. Vance, 164 W. Va. 216, 262 S.E.2d 423 (1980), this Court 

recognized that "Article III, Section 5 of the West Virginia Constitution, which contains the cruel 

and unusual punishment counterpart to the Eighth Amendment ofthe United States Constitution, 

has an express statement of the proportionality principle: 'Penalties shall be proportioned to the 

character and degree of the offence. '" While any criminal sentence is subject to proportionality 

standards, those standards are "basically applicable to those sentences where there is either no 

fixed maximum set by statute or where there is a life recidivist sentence." Syl. Pt. 4, Wanstreet v. 

Bordenkircher, 166 W. Va. 523, 276 S.E.2d 205 (1981). "In determining whether a given 

sentence violates the proportionality principle found in Article III, Section 5 of the West Virginia 

Constitution, consideration is given to the nature of the offense, the legislative purpose behind 

the punishment, a comparison of the punishment with what would be inflicted in other 

jurisdictions, and a comparison with other offenses within the same jurisdiction." Syl. Pt. 5, Id. 

Despite relying on Vance and Wanstreet to support his argument, Petitioner addresses 

none of the factors enumerated in Wanstreet, and fails to show that his sentence is 

unconstitutionally disproportionate. Instead, he advances a policy argument which passively, yet 

facially, attacks the constitutionality of W. Va. Code § 61-7-7(a)(3). See Pet'r's Br. at 10-12. 

This constitutionality argument is neither properly raised as an assignment of error nor 

adequately briefed as required by Rule IO(c) of the West Virginia Revised Rules of Appellate 

Procedure. 
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In contrast, the record below shows exactly why Petitioner's sentencing is both 

proportionate and necessary. Petitioner was convicted for possessing meth and guns, and was 

arrested for dealing meth in a state ravaged by illicit drug use and opioid addiction.6 Petitioner 

eventually pled down to a lesser-included offense of possession, and the circuit court sentenced 

him to an aggregate term of incarceration of eighteen (18) months based purely upon his need for 

treatment in a correctional setting. Petitioner's sentence adhered to the statutorily-prescribed 

terms of W. Va. Code §§ 60A-4-401(c) and 61-7-7(a)(3). The legislative purpose behind those 

sentences is an obvious effort to combat West Virginia's drug addiction problem. And Petitioner 

fails to advance any argument how such sentencing does not compare with similar convictions in 

either West Virginia or its neighboring states. Thus, because Petitioner's sentence adheres to the 

requirements of SyL Pt. 4, Goodnight, and because Petitioner fails to demonstrate relief under 

any of the factors enumerated by this Court in Wanstreet, this Court should affirm the circuit 

court's sentencing of Petitioner on appeaL7 

6 See Drug Enforcement Administration, DEA Washington Division Office, DEA Intelligence Report: The 
West Virginia Drug Situation, https://www.dea.gov/docsIDEA-WAS-DIR-024
17%20West%20Virginia%20Drug%20Situation%20-UNCLASSIFIED.pdf at * 6 (May 2017) 
(identifying that "[t]he abuse and trafficking of [controlled prescription drugs], heroin, fentanyl, and 
crystal methamphetamine represent a significant threat to West Virginia"). See also National Drug 
Intelligence Center, West Virginia Drug Threat . Assessment, 
https://www.justice.gov/archive/ndic/pubs5/5266/meth.htm (last visited Nov. 14, 2017) (finding that 
"[m]ethamphetamine increasingly is associated with violent crime in West Virginia" and that "abusers 
and producers often commit crimes of domestic violence, including spousal and child abuse and 
neglect"). Notably, Petitioner was arrested for aggravated assault in Pennsylvania, although the charge 
was eventually pled down to a conviction for simple assault. (See AR at 32.) 

7 Petitioner also failed to challenge the circuit court's sentencing below on either proportionality grounds 
or the circuit court's mention of Petitioner's pending North Carolina charges. Rather, in his Rule 35(b) 
motion, Petitioner--inferring that his sentences were appropriate--merely requested that the circuit court 
run them concurrently. (See AR at 45-46.) 
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IV. 


CONCLUSION 


WHEREFORE, the State respectfully requests that this Court affirm Petitioner's 

sentencing by the Circuit Court of Braxton County, West Virginia. 

Respectfully Submitted, 

STATE OF WEST VIRGINIA, 

Respondent, By Counsel, 

PATRICK MORRISEY 
ATTORNEY GENERAL 

Per procurationem: 

~~~ 
W. Va. Bar Number 12286 
Assistant Attorney General 
West Virginia Office of the Attorney General 
Appellate Division 
812 Quarrier Street, 6th Floor 
Charleston, WV 25301 
Telephone: (304) 558-5830 
Email: Shannon.F .Kiser@wvago.gov 
Counsel for Respondent 
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