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REPLY ARGUMENT 


1. 	 PROSECUTOR'S IMPROPER COMMENT ON PETmONER'S FIFTH 
AMENDMENT RIGHT TO REMAIN Sn..ENT AND NOT TESTIFY 

Petitioner asserts that the clearest case of constitutional error raised in his habeas petition 

and on issue in this appeal was that his bedrock constitutional right not to testify and to remain 

silent was violated when the State commented on his decision not to testify in closing argument. 

Petitioner has raised this issue in the context of his Sixth Amendment right to effective assistance 

of counsel, because his trial counsel failed to object to this fundamental violation of his 

constitutional right, and in the context of plain error analysis which should have been raised by 

any reasonable competent attorney on the direct appeal. 

Any argument offered by Respondent in the Response Brief is simply unavailing as to 

how this egregious error should not result in a reversal of Petitioner's conviction. In fact, 

Respondent fails to cite a single case addressing the issue of improper comments made by a 

prosecutor on a defendant's right not to testify. The absence of any case citation is telling. There 

is simply no support for Respondent's contention that this constitutional error should not result in 

a reversal of Petitioner's conviction. 

Further, Respondent essentially admits to the erroneous nature of the comments made by 

the prosecuting attorney in agreeing with the habeas court that "the State's comments were 

'regrettable' and were not to be approved of." Response Brief 32 (quoting A.R. Vol. ill, 687). 

However, Respondent still argues that this error should not result in any relief for Petitioner. 

Respondent's tepid argument is two-fold. First, Respondent argues that the habeas court 

correctly found that trial counsel's decision not to object was a sound strategic decision. Second. 
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Respondent argues that the general instructions provided by the trial court to the jury vitiated any 

prejudice. 

In the context of the ineffective assistance claim, Petitioner urges this Court not to find 

that the reasoning offered by trial counsel at the habeas hearing was "sound." Petitioner avers 

that there was simply no reasonable strategic reason for not objecting to such clearly 

unconstitutional comments made by the prosecuting attorney. In the Response Brief, Respondent 

simply parrots the testimony offered by trial counsel at the habeas hearing without engaging in 

any analysis to determine whether such explanation justifies trial counsel's inaction as 

"strategic." Trial counsel attempted to explain that the decision to object or not was "delicate" . 

because to object may draw attention by the jury to the objectionable comment, but admitted. "so 

that one can go either way." AR. Vol. ill, 447. No explanation is given as to why trial counsel 

did not request a sidebar which would allow the objection to be made outside of the presence of 

the jury other than "the record says what ifsay.... " AR. Vol. ill, 447. Here, the objectionable 

comment served to vitiate the constitutional right of trial counsel's client, which trial counsel 

went to great lengths to explain that he took extremely seriously at the habeas hearing. Not 

objecting to a clear violation of a client's constitutional rights cannot be viewed as a sound 

strategic decision. It is an abrogation of the most important duty that a defense counsel owes to 

his or her client. 

Petitioner further takes umbrage with Respondent's argument that the general instructions 

to the jury cured any error that the prosecuting attorney could have made during argument. The 

general charge instructions read in this case do not act as a presumptive bar to any later 

challenges to claims of constitutional infringement made by a prosecutor. To hold otherwise 
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would allow a prosecuting attorney to make any improper comments, without fear of a reversal 

of conviction, so long as the general instructions were provided. 

Nor can Respondent offer any case citation for the proposition that general charge 

instructions cures any unconstitutional argument by the prosecution. 1 

Moreover, the general instructions read by the trial court should have no bearing on 

appellate counsel's decision not to raise this issue under the plain error doctrine on direct appeal. 

The reading of such instructions have no bearing on deciding whether the issue should have been 

raised or whether the issue would have the likelihood of being successful. Nor did appellate 

counsel offer the instructions as to an explanation as to why he did not raise the issue. 

Again, most telling, the Respondent's complete failure to address the lynchpin of the 

issue- the actual comments made by the prosecuting attomey- demonstrates the righteousness of 

Petitioner's claim. 

Here, as argued in the opening hrief, the prosecuting attorney directly invoked 

Petitioner's constitutional right not to testify by directing the jury to consider that Petitioner did 

not tell "you, the jury" that the shooting was an accident. Such a fact pattern would be rejected 

as a question on an exam for law students because the Fifth Amendment violation is so clear and 

direct. As found by the habeas court and implicitly conceded by Respondent, the comment by 

1 The one case cited by Respondent for the proposition that juries are assumed to have 
followed properly-given instructions has no bearing on the present issue. See Response Brief 32
33. First, that case nor the case it cites to deals with the issue of a prosecutor's improper 
comment infringing upon an accused's Fifth Amendment right not to testify. In fact, that 
Supreme Court case, Shannon v. United States, 512 U.S. 573,585 (1994), cites Richardson v. 
Marsh, 481 U.S. 200 (1987), in which the Supreme Court reversed and remanded the case 
because it found that a prosecutor's comments "sought to undo the effect of the limiting 
instruction." ld. at 211. 
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the prosecutor was improper. Respondent simply cannot offer any reasonable explanation as to 

how such a clear constitutional violation was not prejudicial. As such, Petitioner would again 

request that this Honorable Court find that this constitutional error was plain, necessitating a 

reversal of Petitioner's conviction and that trial counsel was ineffective in failing to take any 

action in regard to this fundamental violation of bis client's constitutional rights. 

II. 	 INSTRUCTIONAL ERROR- THE COURT'S lNSTRUCTIONS AND ARGUMENT BY 
THE STATE 

Importantly, the next set of errors addressed by Respondent in the Response Brief 

demonstrate cumulative error. These errors- the State's unconstitutional comment on 

Petitioner's decision not to testify, the State's improper argument regarding presumption of intent 

and trial court's erroneous instruction, and the failure of trial counsel to invoke any of the 

Jackson protections- all violated Petitioner's rights under the Fifth Amendment- the right to 

remain silent, the right not to testify. the right not to have to present any evidence, and the right 

to have the State prove each and every element of the offense beyond a reasonable doubt. 

Petitioner suggests that while each of these errors is cause for granting of the habeas petition on 

their own, when taken cumulatively, it is clear that Petitioner's conviction and current 

incarceration is the result of a violation of his Fifth Amendment rights. 

Respondent argues that the instructions, when taken as a whole, were sufficient to 

properly instruct the jury, including the general instruction that the burden is always on the State, 

the specific voluntary intoxication instruction. Further, Respondent argues, "Even if the State's 

argument was not a full explication of the firearm inference instructions, the jury was fully 

instructed by the circuit court to disregard any statement not in accord with the judge's 
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instructions." Response Brief 37. 

First, Petitioner re-asserts that the instruction given by the trial court to the jury was 

improper because even with the general charges read by the court as to the State's burden, the 

inclusion of "intent" in the instruction- specifically that intent could be inferred from the 

intentional use of a fIrearm- impermissibly shifted the burden away from the State to prove the 

main issue at trial- whether the discharge of the firearm was intentional or accidental. 

Respondentts reliance upon State ex reI. Bailey v. Legursky, 200 W.Va. 769,490 S.E.2d 858 

(1997) is misplaced. That case did not deal with the issue of whether the discharge of a firearm 

was accidental or intentional, but rather only whether the instruction should be given in light of 

the defendant's voluntary intoxication diminished capacity defense. Here, the instruction made it 

seem as if the jury could presume the discharge of the firearm was intentional because the 

firearm was discharged. 

This error in instruction was compounded by the fact that the prosecutor specifically 

argued this very point- "that the use of the firearm can be construed as evidence that he intended 

to fIre the gun." A.R. Vol. n, 843. Thus, you have an instruction which leave open the 

interpretation that the State need not prove the absence of an accident and you have the State 

specifically arguing that the jury should presume that because the firearm was discharged, a fact 

not in disputet the jury should presume that the firearm was discharged not by accident. 

While the jury may have been read a general instruction that argument of counsel was not 

to be taken as fact and to disregard any argument or remark not based upon the law, where the 

instruction given by the trial court was vague enough to allow a jury to reasonably interpret that 

the instruction allowed a jury to presume absence of an accident and where the State specifically 
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argued that the jury could presume absence of an accident, such a general instruction is rendered 

completely ineffective. After all, the jury could easily presume based upon the language of the 

presumption instruction offered that the State's clearly wrong interpretation was the 

interpretation that was being offered by the court. 

Moreover, trial counsel could not offer any strategic reason as to why he did not object to 

the prosecutor's misstatement because no strategic reason is apparent. Thus, Respondent's 

objection is based upon the prejudice ineffective assistance prong- that had counsel objected the 

result would not have been different. However, this was a case as explained above and in the 

opening brief where the entire issue in dispute was whether the shooting was intentional or 

accidental.2 In other words, the only element of the offense that was contested was intent- both 

general and specific. The instruction, which was vague enough in light of the factual 

circumstances of this case, and the State's argument allowed the jury to impermissibly shift the 

burden- to make the intentionality of the shooting a presumption and Petitioner shouldering the 

burden to prove that it was an accident, rather than correctly placing the burden of proving intent 

and lack of accident in the State's lap. Such a presumption shift on the main contested element 

in the case cannot and should not be deemed not to be prejudicial. 

III. THE STATE V. JACKSON ERROR 

Continuing with the theme of the violation of Petitioner's Fifth Amendment rights, the 

next issue addressed by Respondent is the State v. Jackson error, or more precisely trial counsel's 

failure to invoke any of the Jackson protections to uphold Petitioner's Fifth Amendment right to 

2 Trial counsel also disputed the other specific intent elements of the crime- such as 
premeditation and malice and offered a diminished capacity defense. However, the gravamen of 
the defense case was based around whether the shooting was accidental or intentional. 
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remain silent and Sixth Amendment right to counsel in the context of a psychological evaluation 

by the State's expert. 

Respondent argues that defense counsel simply "made a strategic decision not to object to 

any statements made by Petitioner that were in Dr. Smith's report since he concluded that such 

statements actually bolstered Petitioner's defense." Response Brief 38. While Petitioner does 

not contest that there were valid reasons that trial counsel would want Petitioner's statements to 

the State's expert admitted into testimony, as argued by Respondent, this does not foreclose the 

inquiry. This was not an all or nothing question. In fact, trial counsel also did not want certain 

portions of the State's expert evaluation of his client entered into evidence as indicated by trial 

counsel's objection to the entry of evidence oftbe State's expert's report, the request to redact 

certain portions of the report, and the post conviction motion flled by trial counsel requesting a 

new trial based upon the error of admitting certain inadmissible 404b evidence through the 

State's expert's report.· Just because trial counsel desired certain information t6 be admitted into 

evidence through the State's expert did not foreclose trial counsel to objecting under Jackson to 

certain other information that he did not want admitted into evidence. 

The out-of-jurisdiction cases cited by Respondent are inapposite as they all deal with 

strategic decisions not to seek suppression of clients' pre-trial statements for strategic reasons. 

None of them deal specifically with the Jackson constitutional protections afforded in the case of 

allowing a State expert to evaluate an accused, and none of them deal with a situation where a 

trial counsel desired certain evidence to be precluded while certain evidence be admitted. 

Moreover, in those cases, the defendant's did not have an absolute right, which is provided by 

Jackson, to redact and omit certain evidence. Instead, those defendant's merely had an 
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opportunity to suppress evidence, with no guarantee of success. In fact, in Pearson v. State, 12 

P.3d 686,691 (Wyo. 2000) the Wyoming court went so far as to call any suppression challenge 

"fruitless" and "futile." In this case, the suppression was anything but fruitless, it was 

mandatory. 

Furthermore, Jackson does not just require a suppression hearing and redaction, it also 

requires recording of the entire evaluation so that such a hearing and redaction could be 

accomplished. In the instant case, there is no evidence that the evaluation was even recorded, 

failing the very basic first step of Jackson's procedure to preserve the constitutional rights of a 

defendant. 

In this case, there is no indication that trial counsel was even aware of the Jackson 

requirements. Otherwise, he surely would have invoked his right to a suppression hearing and 

redaction to seek exclusion of evidence that he objected to under other grounds. Again, the 

failure to maintain Petitioner's constitutional rights through the Jackson procedures is elTor on its 

own but also further cumulative error in a trial that elided any provision of Petitioner's Fifth 

Amendment rights. 

IV. THE ABSENCE OF AN ELECTED OR APPOINTED PROSECUTOR 

As to the issue of first impression with this Court- the absence of an elected or appointed 

prosecutor during the pendency of Petitioner's trial- Respondent argues that there has been no 

authority cited for the proposition that "a trial abate upon resignation or death of the prosecuting 

attorney." Response Brief 41. Petitioner agrees- as an issue offrrst impression and of West 

Virginia constitutional purview- there is by its very nature no such authority at this time. 

However, Petitioner argues that as a matter of interpretation of the West Virginia Constitution, 
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specifically Article 2, Section 2, Article 3, Section 2, and Article 9, Section 1 of the West 

Virginia Constitution, as interpreted and explained through statutory authority and case law, the 

existence of an elected or appointed prosecuting attorney is a necessary jurisdiction element of a 

criminal prosecution. The people of this State and each county are afforded the right to elect a 

prosecuting attorney, and the prosecuting attorney's office only operates through the will of the 

people. When there is no prosecuting attorney, there can be no constitutionally-allowed 

prosecution of criminal cases. 

This issue is unlikely to arise again as the West Virginia Legislature was compelled 

following the resignation of the prosecuting attorney in this case to draft legislation that would 

allow for the continued operation of the prosecuting attorney's office in the case of either death 

or a surprise resignation. However, at the time there was simply no procedure in place to deal 

with the sudden resignation of the prosecuting attorney. Again, Petitioner argues that the absence 

of an elected or appointed prosecutory was fundamental structural error requiring a reversal of 

Petitioner's conviction. 

Further, Respondent argues that trial counsel was not ineffective in failing to consult with 

Petitioner regarding this issue of first impression. While this issue is not one that is explicitly 

delineated must be discussed with a client before waived under Florida v. Nixon, 543 U.S. 175 

(2004), that case is not decisive on the issue at bar. Rather. the issue is whether a structural 

constitutional flaw in the underlying case must be brought to the attention of a defendant. Like in 

the case of territorial jurisdictional absence, which would render a prosecution void. even if not 

prejudice, a defense counsel cannot simply decide to proceed in a trial in which there is a serious 

structural flaw without consultation with his client, even if defense counsel is optimistic about a 
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verdict. 

V. 404(B) ISSUES 

As to the multitude of evidentiary issues raised under Rules 401, 403, and 404(b) of the 

West Virginia Rules of Evidence, Respondent argues that a habeas proceeding is not a substitute 

for a writ of error. Response Brief 42. Respondent further argues that evidentiary issues are not 

constitutional and not cognizable in habeas proceedings. ld. 

Petitioner first replies that this is the reason why he has alleged ineffective assistance 

related to the writ of error, i.e. the direct appeal filed by Mr. Giatras. There were a multitude of 

evidentiary issues raised by trial counsel that were in fact preserved in the record yet Mr. Giatras 

chose only to raise the issue of sufficiency of evidence on direct appeal. Petitioner asserts that a 

reasonably competent appellate attorney would have raised these issues on direct appeal and that 

these issues would have resulted in a reversal of Petitioner's conviction. 

Moreover, Petitioner has alleged that trial counsel was ineffective for failing to object to 

the admissibility of certain evidence at trial. The purported 404(b) evidence sought to be 

introduced in this case was extensive and should have been examined by the trial court in a pre

trial McGinnis hearing rather than in the piecemeal fashion before every witness during the trial 

that was employed by the trial court. Further, a lot of the evidence was on its face extremely 

prejudicial- evidence regarding Petitioner's sexuality, same sex relationships, and cuckolding 

fantasies. Any voir dire of potential jurors about whether they could hear "sexually explicit" 

evidence has no bearing on the admissibility of such evidence. Trial counsel failed to adequately 

guard against the introduction of such evidence, and it cannot be said that the highly-prejudicial 

nature of such evidence did not effect the ultimate outcome of the case. 
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VI. AMENDED EXPERT EXCULPATORY DISCLOSURE 

As to the mid-trial disclosure of exculpatory evidence through tbe medical examiner, Dr. 

Boiko, Respondent first argues that it is not necessary to disclose evidence prior to trial as long 

as defendant is able to make effective use of it. Response Brief 49. Respondent argues that the 

five days between the disclosure of such evidence and the testimony of Defendant's expert was 

sufficient to allow defense counsel an adequate opportunity to use such evidence. Response 

Brief 49-50. 

Petitioner asserts that the "five" days was no sufficient opportunity to use the newly

disclosed exculpatory evidence. The report of the State's expert and the evidence was disclosed 

on Thursday, March 1,2007 during trial. Trial continued on Friday, March 2, 2007. Trial 

counsel's firearm expert testified on Monday, March 5, 2007. 

Moreover, trial counsel had hired the firearm expert to conduct certain tests of the firecum 

at issue and record videos to be played to the jury of those tests. No new videos were recorded 

during those several days after learning of the exculpatory evidence. Nor does trial counsel's glib 

response- that he could not have a video of a person pulling the barrel of a firearm made due to 

safety issues- merit consideration. Surely, there would be mechanical means by which the 

bumping or grabbing of the barrel of the firearm could be tested and videotaped. 

Furthermore, and more to the point, had trial counsel hired his own medical expert to 

review the evidence, trial counsel would have discovered this exculpatory evidence well ahead of 

the trial, allowing him sufficient time to adequately utilize the evidence. He did not and had to 

wait to mid-trial during the testimony of the State's medical expert, at which time the State's 

medical expert discovered, on his own, a mistake in his report- a mistake that had exculpatory 
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implications for defendant. 

As such, Petitioner suggests it should be clear that trial counsel was ineffective. 

RESTATEMENT OF REQUEST FORRELlliF 

Based upon these arguments as well as the more fully-developed arguments and issues 

raised in the opening brief, Petitioner would restate his request that this Honorable Court fmd 

that Petitioner's habeas petition should have been granted and vacate his conviction and remand 

for a new trial. 

Respectfully Submitted, 

MARK COLEMAN, PETITIONER 
By Counsel 

SHAWN R. MCDERMOTT 
Counsel for Petitioner 
WV Bar No. 11264 
MillsMcDermott, PLLC 
1800 West King Street 
Martinsburg, WV 25401 
P: (304) 262-9300 
F: (304) 262-9310 
smc ott@wvacriminaldefense.com 

!J- p . I\A. (j)Q 
KEVIN D. MILLS 
Counsel for Petitioner 
WV Bar No. 2572 
MillsMcDermott, PILC 
1800 West King Street 
Martinsburg. WV 25401 
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