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ASSIGNMENTS OF ERROR 


1. 	 Whether the trial prosecutor violated Mr. Coleman's Fifth Amendment privilege against 

self-incrimination when she commented in closing argument on Mr. Coleman's decision 

not to testify? 

a. 	 Whether trial counsel failed to provide Mr. Coleman with effective assistance of 

counsel when he failed to object to the prosecutor's improper comments during 

closing argument? 

b. 	 Whether appellate counsel was ineffective when he failed to brief or argue the 

prosecutor's improper comments during closing argument? 

2. 	 Whether the jury instruction on the presumption concerning use of a firearm, and the 

State's argument concerning such presumption, unconstitutionally shifted the burden of 

proof to Mr. Coleman? 

a. 	 Whether trial counsel was ineffective in failing to object to the firearm 

presumption jury instruction and in failing to object to the State's improper 

recitation of the presumption instruction in closing argument? 

3. 	 Whether Mr. Coleman's Fifth and Sixth Amendment rights were violated when his 

interview with and other information gathered by the State's psychiatric expert was 

admitted into evidence without adherence to the protections outlined in State v. Jackson? 

a. 	 Whether trial counsel was ineffective in failing to request any of the protections, 

as to the State's independent psychiatric evaluation of Mr. Coleman, offered by 

State v. Jackson? 
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4. 	 Whether the trial court committed structural constitutional error when it allowed Mr. 

Coleman's trial to proceed in the absence of an elected or acting prosecuting attorney? 

a. 	 Whether trial counsel was ineffective in failing to request a mistrial or in failing to 

consult with Mr. Coleman on the issue of the absence of an elected or acting 

prosecuting attorney? 

5. 	 Whether Mr. Coleman's due process rights were violated when voluminous, prejudicial, 

404b evidence was entered without the protection of a pre-trial. omnibus, State v. 

McGinnis hearing? 

a. 	 Whether trial counsel was ineffective in failing to request a McGinnis hearing on 

the 404b evidence prior to the trial? 

b. 	 Whether appellate counsel was ineffective in failing to brief and argue the issue 

regarding the procedure of admitting and the admission of the 404b evidence? 

6. 	 Whether trial counsel was ineffective where exculpatory evidence regarding the autopsy 

photos, that was previously disclosed by the State, was discovered during the trial and 

would have been discovered prior to the trial by reasonable investigation? 

a. 	 Whether trial counsel was ineffective when he failed to request additional time to 

be able to effectively use the exculpatory evidence that was disclosed during the 

trial? 

7. 	 Whether trial counsel was ineffective when he failed to object to the State's medical 

examiner expert testifying as to an area outside of his expertise-- the toxicology testing 

and results? 

8. 	 Whether trial counsel was ineffective when he failed to object to testimony regarding Mr. 
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Coleman's pre-trial incarceration? 

9. 	 Whether all of the errors of trial counsel were cumulatively prejudicial? 

STATEMENT OF THE CASE 

This is an appeal of the Kanawha County Circuit Court's denial of Mark Coleman's 

Petition for Writ of Habeas Corpus Ad Subjiciendum Under W. Va. Code § 53-4A-I (hereinafter 

''habeas petition"). Mr. Coleman is currently serving a life with mercy sentence after having 

been found guilty of first degree murder. 

On March 2,2006, a rifle held in Mr. Coleman's hands discharged and resulted in the 

death of his wife, Trina Coleman. The proceeding jury trial on the charge of fIrst degree murder 

would be focused on the issue of Mr. Coleman's intent. James Cagle, Mr. Coleman's trial 

attorney, would argue that the discharge of the fIrearm was accidental and that Mr. Coleman was 

suffering from diminished capacity at the time of the killing due to methamphetamine psychosis. 

The State would argue that the discharge was not an accident, that Mr. Coleman shot his wife 

with malicious, premeditated, and deliberate intent to kill, and that even though their expert 

agreed that Mr. Coleman was suffering from methamphetamine psychosis, such mental condition 

did not rise to the level that he was not able to form specifIc intent. Ultimately, the jury found 

him guilty of fIrst degree murder with a recommendation of mercy. 

1. PRE-TRIAL 

In May of 2006, a Kanawha County Grand Jury indicted Mr. Coleman on one count of 

first degree murder. App. Vol. m, p. 1. The Kanawha County Circuit Court denied setting bond 

for Mr. Coleman. App. Vol. n, p. 880. 

There was no pretrial issues taken up at any pretrial hearing except for the issue of bond, 
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a motion to continue the original trial date, and the State's motion for an evaluation of a child 

witness and to take handwriting and blood samples. App. Vol. n, p. 880. 

On November 1,2006, trial counsel disclosed a report of Dr. Thomas V. Martin, which 

found that Mr. Coleman was suffering from a diminished capacity at the time of the shooting as 

the result of methamphetamine intoxication and psychosis. App. Vol. ill, p. 138. 

On February 6,2007, the State had Dr. Ralph S. Smith conduct an independent 

psychiatric evaluation of Mr. Coleman. App. VoL ill, p. 147. Dr. Smith found that even though 

he agreed that Mr. Coleman was suffering from methamphetamine intoxication and psychosis, 

this did not render him unable to form the specific intent to shoot his wife. App. Vol. ill, p. 162. 

n. TRIAL 

On February 26, 2007, jury selection commenced in Mr. Coleman's first degree murder 

trial. App. Vol. I, p. 15. The case would not be submitted to the jury until March 6, 2007, App. 

Vol. II, p. 860, and the jury deliberated over the course of three days, returning their verdict on 

March 8, 2007. App. Vol. n. p. 866. 

On March 2, 2007, the fifth day of trial, the circuit court informed the parties that the 

elected prosecutor for Kanawha County had resigned. App. VoL n. p. 528. The circuit court 

directed trial counsel to talk to Mr. Coleman about the issue over the lunch break. App. Vol. n, 

p.530. After the lunch break, trial counsel indicated that he had not discussed the issue with Mr. 

Coleman, App. Vol. II, p. 629, but that he was not going to make a motion to continue or for a 

mistrial and that Mr. Coleman would listen to whatever trial counsel said. App. Vol. n, pp. 629

30. 

During the trial, the State sought to introduce numerous letters written by both Mr. 
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Coleman and Mrs. Coleman, voluminous audio tapes, and testimony of witnesses that would be 

properly characterized as 404(b) evidence. App. Vol. L pp. 5-9. The circuit court did not hold a 

hearing on the admissibility of this evidence prior to trial. Instead, during the testimony of each 

witness and prior to the introduction of certain testimony that the State characterized as 404(b), 

the court would address the issue at side bar. See, e.g., App. Vol. L pp. 360-61. After this ad hoc 

procedure was applied numerous times, trial counsel did lodge an objection: 

Cagle: You know, Judge, those 404(b) cases indicate that you need to sometimes conduct 

a hearing to determine-


Court: That's what we're doing here. 


Cagle: You know, just anybody standing up and saying something? You know. 


Court: That's what we're doing here. 


Cagle: It is not a preponderance because the Prosecutor is willing to say it, or even that 

somebody will be put on the stand and say it, doesn't make it- doesn't meet the test of 

whether it happened by the standard of a preponderance of the evidence. Otherwise, 

anybody can come in and say anything, which I submit in this case in particular that's 

exactly what's going on .... 


Court: Your objection is on the record .... 

App. Vol. I, pp. 360-61. While trial counsel lodged objections to some of the testimony, he did 

not object to the admission of hundreds of pages of letters and many hours of audio tapes being 

entered into evidence. App. Vol. n, pp. 638, 788-89. Many of the letters that were introduced 

into evidence were sexually-explicit and vulgar and contained references to Mr. Coleman's 

sexual relations with other men, Mr. Coleman and Mrs. Coleman's open marriage, Mrs. 

Coleman's sexual relations with other men, and Mr. Coleman's 'cuckold' fantasy. App. Vol. m. 
pp. 49-130. The audio tapes, which were sent back to the jury room with a tape recorder to play 
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them on, App. Vol. III, p. 791, also contained sexually-explicit and graphic content. App. Vol. 

ill, pp. 46-48. 

The State also presented the expert testimony of the Dr. lourl Boiko, the Deputy Chief 

Medical Examiner, who perfonned the autopsy of Trina Coleman. App. Vol. ill, p. 131. During 

the course of his testimony and an examination of the autopsy photographs, Dr. Boiko became 

aware that there was an error in his report which found that there was no soot or stippling on 

Mrs. Coleman's body or clothes. 

When the prosecutor asked ifDr. Boiko could detennine how far muzzle was from Mrs. 

Coleman's hand when gun discharged, he answered: 

No, not exactly. To determine close range gunshot wound, you have to see soot on the 
fInger. And I don't see- Well, it is soot here. It is soot here. So distance from the finger 
by itself was very close, three inches approximately. Because on the left finger, you can 
see black soot deposition, the soot from the powder of the gunshot powder. 

App. Vol. n, p. 435. 

Dr. Boiko further testified that this opinion was different from his report: 

A. 	 Yes. This left finger injured by bullet, and around this wound you can see black 
soot deposition, which means that it was close range gunshot wound. 

Q. 	 Okay. Let me ask you this. Let me have you take a look at your report, if you 
would, just so that we're clear. I want to know if your report ... mentions ... your 
observations about. .. possibly soot deposits on the left finger, and if there is any 
difference in your report, can you explain that to us. 

A. 	 Yes. In my report, it says that the tip of the fmger with fmgemail is almost 
amputated and connected to the finger just by skin fragment on ulnar surface of 
the finger. No soot deposition, searing or stippling is noted on wound margins. 
It's inconsistency. And I don't know how it happened. On picture, it's visible 
that it's soot deposition. 

Q. 	 So you think there may have been a typographical error in the report? 
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A. 	 I think so. My main attention was to the major injury of the face. And it was 
inconsistency. I apologize. 

App. Vol. n, p. 437. 

Trial counsel did not move for a mistrial or a continuance based on this testimony, nor 

did he consult with Mr. Coleman regarding this development. App. Vol. ill, p. 523. On cross, 

Dr. Boiko admitted that the soot and stippling would be consistent with Mrs. Coleman swatting 

at the muzzle of the rifle. App. Vol. II, p. 445. 

Dr. Boiko also offered testimony that no controlled substances were found in the blood of 

Mrs. Coleman. App. Vol. II, p. 434. However, Dr. Boiko did not perform the toxicology testing, 

which was performed by James C. Kraner, Chief Toxicoiogist. App. Vol. II, pp. 444-45, VoL ill, 

p. 137. Dr. Boiko further testified that he could not answer trial counsel's questions on cross 

regarding whether the testing was performed on after-transfusion blood and that trial counsel 

would need to ask the toxicologist. App. Vol. II, pp. 446-47. Trial counsel did not object to Dr. 

Boiko testifying as to the toxicology results performed by Dr. Kraner. 

Following the testimony of Dr. Boiko and before trial counsel was to call his firearm 

expert, trial counsel made an amendment on the record as to his expert disclosure for his fireann 

expert based upon this new disclosure by Dr. Boiko of soot and stippling on Mrs. Coleman's 

finger. App. Vol. n, p. 642. In response to the court's questioning, trial counsel responded: 

Court: You talking about the medical examiner's report not mentioning soot on the 
finger? 


Cagle: That's right. In fact, it said the contrary. We had looked at that issue because we 

thought that may well have been what happened, as an explanation of why it was fired, 

but we couldn't put it together because the medical examiner said there is no soot 

stippling anywhere found. But now he said differently. 
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App. VoL IT. p. 643. 

During the testimony of his firearm expert, Les Roane, trial counsel entered into evidence 

a video that the expert made regarding the testing of the fIrearm, which was made prior to the 

information learned from Dr. Boiko's trial testimony. App. Vol. n, p. 747. Mr. Roane testified 

on direct examination that this was the fIrst time that he had seen the autopsy photos and that the 

soot and stippling would have been obvious if he had seen the autopsy photos prior. App. Vol. 

II, p. 757. 

Trial counsel also called Dr. Martin as a witness, and Dr. Martin offered testimony 

consistent with his psychiatric report. App. Vol. II, p. 689. During Dr. Martin's testimony, trial 

counsel moved for the admission of Dr. Martin's report. App. Vol. II, pp. 703-704. The State 

objected to the admission of the report, but the trial court allowed its admission, holding that it 

would find the report of the State's psychiatric expert to also be admissible. App. Vol. II, p. 704. 

The State indicated that it had not been planning to introduce the report of its psychiatric expert. 

App. Vol. II, p. 704. 

Mr. Coleman exercised his right to not testify at trial. App. Vol. II, p. 780. 

On rebuttal, the State presented the testimony of Dr. Smith, App. Vol. II, p. 793, and 

moved the introduction of Dr. Smith's report. App. Vol. II, p. 802. Prior to Dr. Smith's 

testimony, the court asked the prosecutor whether she had Dr. Smith's report ready to introduce. 

App. Vol. II, p. 785. Trial counsel objected to the introduction of the report and requested that 

the portion of the report entitled "additional data" on pages 10, 11, 12, and 13 be redacted 

because it contained inadmissible hearsay. App. Vol. IT, pp. 802-03. The court overruled the 

objection and allowed the report's admission based upon Dr. Smith's reliance on the report in 
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formulating his opinion. App. Vol. II, p. 804. Trial counsel then requested a limiting instruction 

on the report, which was denied by the trial court. App. Vol. IT, p. 804. 

During the course of the trial, there were numerous references to Mr. Coleman's pretrial 

incarceration. Both the defense's and the State's psychiatric experts made numerous references to 

Mr. Coleman's pretrial incarceration, App. Vol. m, p. 138, including statements regarding Mr. 

Coleman being "shackled" during an interview with the State's expert. App. Vol. III, p. 150. 

The court gave the following instruction to the jury regarding the inference that could be 

drawn from the use of a firearm, "Intent, willfulness, deliberation and malice may be inferred 

from the intentional use of a deadly weapon under circumstances where the defendant does not 

have excuse, justification, or provocation for his conduct." App. Vol. II, p. 831. During closing 

argument, the prosecutor commented on this instruction as follows: ''Ladies and gentleman-and I 

submit to you that you do not even cock the hammer of a gun, especially one that contains 

hollow-point bullets, unless you intend to fire it. And the Judge has told you that the use of a 

firearm. can be construed as evidence that he intended to:fire the gun." App. Vol. II, p. 843. Trial 

counsel did not object to either the instruction or the prosecutor's comment. 

Also during the closing argument, the prosecutor made the following comments to the 

jury: 

The medical examiner told you that she had her left hand in front of her face. A defensive 
wound. And that she was trying to defend herself by putting her hand in front of her face. 
It is not an accident because he did not tell you that she was attempting to defend herself. 
His explanation does not fit the physical facts of this case. 

App. Vol. II, p. 842. 

Every theory that they have put forward to their experts of how the gun discharged 
requires you to go through an exercise of coincidences, which, I submit to you, are 
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unworthy of your consideration. Because he has never described to a single individual 
that he pulled the trigger. He says he may have. "Maybe I did. II He also says, "I didn't do 
it. I never did it. II A series of inconsistent statements .... 

This defendant did not tell the police that he was attempting to render the gun safe by 
lowering the hammer and squeezing the trigger. This defendant did not teU you that he 
was attempting to render the gun safely when Trina Coleman was attempting to push the 
gun away. 

App. Vol. II, p. 856. 

Again, trial counsel did not object to this argument. 

m. DIRECT APPEAL 

Following the trial, Mr. Coleman discharged Mr. Cagle and hired new counsel, Troy 

Giatras, to file a direct appeal of his conviction. Despite Mr. Coleman's trial lasting seven days, 

appellate counsel only raised a single issue on appeal- sufficiency of evidence. App. Vol. III, p. 

163. This Court refused to hear the case on appeal. App. Vol. III, p. 187. 

N. HABEAS PROCEEDINGS 

On November 11,2014, undersigned counsel filed the habeas corpus petition that is the 

subject of the instant appeal. App. Vol. III, p. 188. The State med its response on February 27, 

2015. App. Vol. ill, p. 250. 

The matter fIrst came on for an omnibus hearing on April 14, 2016. App. Vol. ill, p. 369. 

At the fIrst omnibus hearing, Mr. Coleman called Harry Smith as an expert in the standard of 

reasonable care in criminal defense cases. App. Vol. III, p. 374. The Respondent called Mr. 

Cagle and Mr. Giatras as witnesses. App. Vol. ill, pp. 427, 469. 

A second evidentiary hearing was held on August 25,2016, with a continuation of the 

cross-examination of Mr. Giatras, App. Vol. ill, p. 496, and the testimony of Mark Coleman. 
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App. Vol. m. p. 516. 

Following the evidentiary hearing, the parties submitted proposed orders. App. Vol. III, 

pp. 542, 586. On May 26, 2017. the circuit court entered an order denying Mr. Coleman's habeas 

petition. App. Vol. ill, p. 640. This appeal now follows. 

S~YOFARGUMENT 

Mr. Coleman argues that numerous errors of a constitutional dimension rendered his jury 

trial unfair, requiring that this Court reverse the circuit court's ruling and grant the habeas 

petition. Mr. Coleman argues that the numerous errors committed by his trial counsel constituted 

ineffective assistance and prejudiced the outcome of his trial. 

First, Mr. Coleman argues that the prosecutor's statements during closing argument 

impermissibly and prejudicially commented on Mr. Coleman's invocation of his right to not 

testify. The prosecutor directed the jury to the fact that Mr. Coleman did not tell ''you,'' to mean 

the jury, that the shooting was accidental. Mr. Coleman suggests that such comments were much 

more egregious than comments in previous cases that this COll;rt have found to be erroneous and 

justifying reversals of convictions. Mr. Coleman further suggests that such comments 

constituted plain error as they clearly infringed on his fundamental Fifth Amendment privilege to 

not testify. Mr. Coleman argues that trial counsel was ineffective when he failed to object to 

these comments and that there is no strategic reason that is possible for not protecting his client's 

fundamental constitutional right. Further, Mr. Coleman argues that but for trial counsel's 

defective performance in failing to protect his fundamental constitutional right by objecting to 

the comments, the result of the trial would have been different. Mr. Coleman also argues that his 

appellate counsel was ineffective in failing to raise this issue on direct appeal under the plain 
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error doctrine. 

Second. Mr. Coleman argues that the jury instruction given to the jury concerning the 

inference that may be drawn from the fact that a fIrearm was discharged along with the 

prosecutor's clearly erroneous statement in closing regarding this inference impermissibly shifted 

the burden of proof to Mr. Coleman to prove that the shooting was accidental and not intentional. 

Mr. Coleman argues that the jury instruction read by the court did not make clear that the State 

had to prove the absence of excuse or justifIcation beyond a reasonable doubt before the jury 

could draw an inference that because the fIrearm was discharged that Mr. Coleman intended to 

kill and acted with malice. Mr. Coleman further argues that the jury instruction impermissibly 

allowed the jury to make an inference as to premeditation and deliberation besides intent to kill 

and malice. Mr. Coleman argues that where there was evidence submitted to the jury that the 

shooting was accidental and that Mr. Coleman was suffering from diminished capacity as a result 

of methamphetamine psychosis, the instruction was erroneously given. 

Mr. Coleman further argues that the burden shifting of the instruction was exacerbated by 

the statement made by the prosecutor in closing that the jury could infer intent to shoot the gun 

by the mere fact that the gun was discharged. Mr. Coleman submits that such an argument 

regarding an inference essentially relieved the State of any duty to prove its case beyond a 

reasonable doubt. Mr. Coleman avers that his trial counsel was ineffective in failing to object to 

the jury instruction and in failing to object to the State's improper statement. Mr. Coleman 

argues that he was prejudiced by this defective performance because the jury instruction and the 

prosecutor's statement shifted the burden of proof away from the State and that this error 

combined with the impermissible comment on his invocation of his right not to testify rendered 
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the trial fundamentally unfair. 

Third, Mr. Coleman argues that he was prejudiced when his trial counsel allowed him to 

be independently evaluated by the State's psychiatric expert, allowed the State's expert to testify, 

and allowed the introduction of the State's expert's report without invoking Mr. Coleman's 

protections for his Fifth and Sixth Amendment rights under State v. Jackson. Mr. Coleman 

argues that the failure of his trial counsel to request a suppression hearing and to request 

redaction of certain prejudicial information contained in the State's expert's testimony and the 

State's expert's report fell below an objective standard of reasonableness. Mr. Coleman argues 

that the non-voluntary waiver of such constitutional rights and introduction of such evidence in 

violation of these rights was prejudicial error and that this error, standing alone, and combined 

with trial counsel's other errors concerning the failure to limit voluminous, prejudicial material 

and the failure to scrupulously guard Mr. Coleman's constitutional rights rendered trial counsel 

to be ineffective. 

Fourth, Mr. Coleman argues that the resignation ofthe elected prosecuting attorney 

during his trial, the failure of the legislature to have any contingency plan for such an occurrence, 

and the proceeding of his trial in the absence of an elected or acting prosecutor was structural 

constitutional error rendering Mr. Coleman's conviction void. Mr. Coleman further argues that 

his trial counsel was ineffective in failing to address this issue adequately and failing to consult 

with him regarding his options concerning this issue. 

Fifth, Mr. Coleman posits that the introduction of voluminous, prejudicial, 404(b) 

evidence, the failure of the trial court to adopt a procedure to adequately examine such evidence, 

and the failure of trial counsel to properly request such a procedure and to object to such 
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evidence, violated his right to due process. Mr. Coleman argues that he should have been 

entitled to a pre-trial hearing pursuant to State v. McGinnis and that if such a hearing had been 

conducted and such evidence been properly objected to, it would not have been entered into 

evidence. Mr. Coleman further suggests that his trial counsel was ineffective in failing to 

adequately seek a limitation ofthis evidence being presented to the jury. 

Sixth, Mr. Coleman argues that trial counsel was ineffective in failing to consult with a 

medical expert prior to trial and in failing to request adequate time during trial after the State's 

medical expert revealed exculpatory information regarding an injury to the victim's finger during 

testimony. Such evidence would have supported Mr. Coleman's theory that the shooting was 

accidental as it meant that the victim's hand may have come into contact with the firearm, 

causing the fIrearm to discharge. Had trial counsel performed diligent investigation before the 

trial, be would have been aware of it before the testimony of the State's expert during the trial 

and would have been able to use such evidence effectively, including by having his flrearm 

expert conduct additional tests. 

Seventh, Mr. Coleman suggests that trial counsel was ineffective when he failed to object 

on confrontation grounds to the State's medical examiner testifying to the toxicology testing and 

results. Mr. Coleman suggests that such error is plain and that he was prejudiced inasmuch as 

the toxicology and potential intoxication of the victim was an issue in dispute at trial. 

Eighth, Mr. Coleman argues that his trial counsel was ineffective when he failed to object 

to and in fact invited numerous references to Mr. Coleman's pre-trial incarceration. Mr. 

Coleman suggests that the introduction of Mr. Coleman's pre-trial incarceration was clear error 

and combined with the numerous other errors concerning the burden of proof resulted in 
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prej udice to the outcome of the trial. 

Finally, Mr. Coleman argues that the numerous errors cumulatively caused him prejudice 

and rendered his trial unfair. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Mr. Coleman suggests that oral argument is necessary pursuant to Rule 18(a). The parties 

have not waived oral argument, the appeal is not frivolous, and the Court would be aided by oral 

argument. 

Mr. Coleman requests that this case should be set for a Rule 20 argument. Petitioner 

suggests that the case involves an issue of law- ineffective assistance of counsel- that has been 

well-litigated in West Virginia, but that several ofthe specific sub-issues raised, such as the 

absence of an elected prosecutor, the impermissible comments by the prosecutor, and the correct 

interpretation of the jury instruction regarding the presumption from use of a firearm, are unique 

factual and legal circumstances of an ineffective assistance claim that have not been addressed by 

this Court. 

ARGUMENT 

STANDARD OF REVIEW ON ORDER DENTING HABEAS PETITION 

"In reviewing challenges to the findings and conclusions of the circuit court in a habeas 

corpus action, we apply a three-prong standard of review. We review the final order and the 

ultimate disposition under an abuse of discretion standard; the underlying factual [mdings under 

a clearly erroneous standard; and questions oflaw are subject to a de novo review." Syl. Pt. 1, 

Mathena v. Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006). 

II. INEFFECTIVE ASSISTANCE OF COUNSEL STANDARDS 
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"In the West Virginia courts, claims of ineffective assistance of counsel are to be 

governed by the two-pronged test established in Strickland v. Washington, 466 U.S. 668 (1984): 

(1) Counsel's performance was deficient under an objective standard of reasonableness; and (2) 

there is a reasonable probability that, but for counsel's unprofessional errors, the result of the 

proceedings would have been different." Syi. Pt. 5, State v. Miller, 194 W.Va. 3, 459 S.E.2d 114 

(1995). 

''In the determination of a claim that an accused was prejudiced by ineffective assistance 

of counsel violative of Article ill, Section 14 of the West Virginia Constitution and the Sixth 

Amendment to the United States Constitution, courts should measure and compare the 

questioned counsel's performance by whether he exhibited the normal and customary degree of 

skill possessed by attorneys who are reasonably knowledgeable of criminal law, except that 

proved counsel error which does not affect the outcome of the case, will be regarded as harmless 

error." SyI. Pt. 19, State v. Thomas, 157 W.Va. 640, 203 S.E.2d 445 (1974). "One who charges 

on appeal that his trial counsel was ineffective and that such resulted in his conviction, must 

prove the allegation by a preponderance of the evidence." Syi. Pt. 22, Thomas, 157 W.Va. 640, 

203 S.E.2d 445. 

This Court has held, "The fulcrum for any ineffective assistance of counsel claim is the 

adequacy of counsel's investigation." State ex rel. Strogen v. Trent, 196 W.Va. 148, 153,469 

S.E.2d 7, 12 (1996). "Although there is a strong presumption that counsel's conduct falls within 

the wide range of reasonable professional assistance, and judicial scrutiny of counsel's 

performance must be highly deferential, counsel must at a minimum conduct a reasonable 

investigation enabling him or her to make informed decisions about how best to represent 
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criminal clients. Thus, the presumption is simply inappropriate if counsel's strategic decisions are 

made after an inadequate investigation." Id. (quoting Syl. Pt. 3, State ex reI. Daniel v. Legursky, 

195 W.Va. 314,465 S.E.2d 416 (1995)); see also State ex rei. Bess v. Legursky, 195 W.Va. 435, 

441,465 S.E.2d 892,898 (1995) (citations omitted). 

m. 	 ISSUE 1 - THE PROSECUTOR'S IMPROPER CLOSING coMMENTs ON MR. 
COLEMAN'S INVOCATION OF HIS RIGHT NOT TO TESTIFY 

Mr. Coleman argues that his constitutional rights were violated when the State 

commented in closing on his failure to testify, that his trial counsel was ineffective when he 

failed to object to the State's closing argument, and that his appellate counsel was ineffective in 

failing to include this issue in the direct appeal. Thus, Mr. Coleman argues that the circuit court 

abused its discretion in not rmding constitutional error. 

The disputed factual issue at trial was not whether Mr. Coleman had flred the weapon, 

but whether the discharge of the weapon was accidental or intentional. 

In closing, the State argued, 

The medical examiner told you that she had her left hand in front of her face. A 
defensive wound. And that she was trying to defend herself by putting her hand in front 
of her face. It is not an accident because he did not tell you that she was attempting to 
defend herself. His explanation does not fit the physical facts of this case. 

App. Vol. n, p. 842. 

In rebuttal closing, the State continued, 

Every theory that they have put forward to their experts of how the gun discharged 
requires you to go through an exercise of coincidences, which, I submit to you, are 
unworthy of your consideration. Because he has never described to a single individual 
that he pulled that trigger. He says he may have. "Maybe I did." He also says, "I didn't 
do it. I never dit it." A series of inconsistent statements .... 

This defendant did not tell the police that he was attempting to render the gun safe by 
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lowering the hammer and squeezing the trigger. This defendant did not tell you that he 
was attempting to render the gun safely when Trina Coleman was attempting to push the 
gun away. 

App. Vol. IT, p. 856. 

Thus, this was a clear and direct comment to the jury that Mr. Coleman, who invoked his 

right to remain silent, had not told the jury that it was an accident. In denying the habeas on this 

ground, the circuit court admitted that these arguments by the prosecutor were "regrettable" and 

that the court "does not approve of those statements," App. Vol. ill, p. 687, but found the 

remarks to be "harmless error" and the failure to object to these remarks to be "a sound, strategic 

decision." App. Vol. III, p. 690. Thus, Petitioner suggests that the only questions on appeal are 

whether first, the erroneous remarks were plain error; second, whether failing to object to the 

erroneous remarks could be considered sound strategy; and third, whether the remarks were 

prejudicial in the context of ineffective assistance. Mr. Coleman suggests that the remarks were 

plain error, that there was no strategic purpose in failing to object, and that he was clearly 

prejudiced by the remarks and the failure to object. 

A. JURISPRUDENCE 

"Historically, this Court has scrupulously protected a defendant's right to remain silent. 

Also, we have consistently held that [fjailure to observe a constitutional right constitutes 

reversible error unless it can be shown that the error was harmless beyond a reasonable doubt." 

State v. Murray, 220 W.Va. 735, 739,649 S.E.2d 509,513 (2007) (citations omitted). 

"In order to protect the right against self-incrimination, the West Virginia Legislature 

adopted W. Va. Code, 57-3-6 (1923), which provides that the failure of the defendant to testify 

cannot be the subject of comment before the court or jury by anyone." Murray, 220 W.Va. at 
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739,649 S.E.2d at 513. "It is prejudicial error in a criminal case for the prosecutor to make 

statements in fmal argument amounting to a comment on the failure of the defendant to testify." 

Murray, 220 W.Va. at 740,649 S.E.2d at 514 (quoting Sy!. Pt. 3, State v. Noe, 160 W.Va. 10, 

230 S.E.2d 826 (1976». 

The Court has held that they "recognize that a certain latitude must be given to an 

attorney either for the defense or for the prosecution in final argument. We are aware that the 

intensity of the moment may be productive of language which is intemperate or overdrawn. 

However, this can never justify disregard for constitutional and statutory guarantees either 

directly or by inference or innuendo." Murray, 220 W.Va. at 740,649 S.E.2d at 514 (quoting 

Noe, 160 W.Va. at 18,230 S.E.2d at 831). 

"[T]he State should studiously avoid even the slightest hint as to the defendant's failure to 

testify." Murray, 220 W.Va. at 740,649 S.E.2d at 514 (quoting State v. Lindsey, 160 W.Va. 284, 

293,233 S.E.2d 734, 740 (1977)). "Remarks made by the State's attorney in closing argument 

which make specific reference to the defendant's failure to testify, constitute reversible error and 

defendant is entitled to a new trial." Murray, 220 W.Va. at 740,649 S.E.2d at 514 (quoting Syl. 

Pt. 5, State v. Green, 163 W.Va. 681,260 S.E.2d 257 (1979)). 

"The general rule formulated for ascertaining whether a prosecutor's comment is an 

impermissible reference, direct or oblique, to the silence of the accused is whether the language 

used was manifestly intended to be, or was of such character that the jury would naturally and 

necessarily take it to be a reminder that the defendant did not testify." Murray, 220 W.Va. at 

741,649 S.E.2d at 515 (quoting State v. Swafford, 206 W.Va. 390,393,524 S.E.2d 906,909 

(1999)). 
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B. COMMENTS BY PROSECUTOR WERE PLAm ERROR 

Mr. Coleman avers that the comments made by the State in closing were equally or more 

egregious than the comments made by the prosecutors in cases where this Court has previously 

overturned convictions and that, pursuant to Murray, such comments were "plain error." 

''To trigger application of the "plain error" doctrine, there must be (1) an error; (2) that is 

plain; (3) that affects substantial rights; and (4) seriously affects the fairness, integrity, or public 

reputation of the judicial proceedings." Murray, 220 W.Va. at 742,649 S.E.2d at 516 (quoting 

Syi. Pt. 7, State v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995)). Thus, in Murray, a majority of 

this Court invoked the "plain error" analysis to reverse a conviction based upon improper 

comments made by a prosecutor regarding a defendant's decision not to testify. Id. In Murray, 

the statements at issue were the prosecutor discussing defendant's "failure to accept ... 

responsibility," the prosecutor's discussion of how to prove the case, and the prosecutor's slip of 

the tongue and correction, "if you believe the testimony- not the testimony, the statements of the 

Defendant." 220 W.Va. at 743,649 S.E.2d at 517. 

In State v. Sprague, the offending testimony which this Court deemed sufficient to 

warrant an overturning of the defendant's conviction, was: 

Now there's been a lot of talk and I do want to talk to you about venue. The Defendant, 
as you have noted, as you've seen from this trial, has not contradicted any of the State's 
evidence or any of the State's testimony basically about the events that occurred at 
Stadard Hall. 

214 W.Va. 471,474,590 S.E.2d 664,667 (2003) .. This Court reversed the conviction, holding, 

"As the appellant did not testify, no matter what the intention of the prosecutor was, the 

prosecutor's comments necessarily served to accentuate and highlight the fact that the appellant 
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sat silently without taking the stand, and no matter how harmless the intent, the remarks plainly 

amount to comment on the appellant's choice not to testify." 214 W.Va. at 474,590 S.E.2d at 

667. 

In State v. Green, the comments that led to a reversal of the conviction were, 

None of those facts are in dispute. No one said those things didn't take place .... 
You know, there is one thing I know which has been hidden in this case .... If [defense 
counsel] can think of one reason, one lousy little reason at all why this girl would turn a 
finger at his client sitting over there, other than the fact that he committed this crime, he 
would tell you what it was .... There is a motive, you know what it is, I know what it is, 
everybody knows what it is. It is because he did it. Whether he hangs his head there and 
won't look at you or not, he did it, and there is no one in this Court Room that ever said 
he didn't do it.. .. 

Let me tell you reasonable doubt is not a cloak people come in and hide behind, and point 
fingers at people and says, 'Uh-huh, prove it. , 

163 W.Va. at 695,260 S.E.2d at 265. 

In State v. Nuckolls, the comment leading to a reversal of the conviction was, 

IfLucille Nuckolls hadn't killed her husband that night we wouldn't be here. I haven't 
seen her, you haven't seen her, nobody in the Court Room has seen her. She is a person of 
mystery. No one has seen her. Did anyone of the psychiatrists tell you this was catatonic 
schizophrenia? Catatonic is when you sit and stare with no expression at all. Don't say 
anything, you don't do anything, and it is also a way to snow people. It is a way to get in 
here and act and behave so that you say, "Why look at her. She is not paying any 
attention. She didn't do this, she didn't do that." It is what the psychiatrists told you when 
she took her examination didn't they? I want to know what was in Lucille Nuckolls' mind 
when she killed her husband ... 

166 W.Va. 259, 262, 273 S.E.2d 87,89 (1980). In finding the comments to be prejudicial, the 

Court held, "Here the references to the defendant's failure to take the stand were not subtle; they 

were repeated accusations. While the comments were ostensibly directed at the defendant's 

insanity defense, they clearly amounted to a comment upon the failure of the defendant to 

testify." Nuckolls, 166 W.Va. at 262,273 S.E.2d at 89. 
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In State v. Bennett, the comments requiring reversal were "that the State's evidence was 

uncontradicted or had not been denied, that certain evidence had not been introduced, and that 

the only witnesses who testified said the defendant was guilty" and "that the officer's testimony 

that appellant sold him drugs had not been contradicted or denied." 172 W.Va. 131, 134, 304 

S.E.2d 35,38 (1983). 

In State v. Swafford, the comment requiring reversal was, 

But for Walter Swafford and Mark Yoney, Joseph Hundley would be alive today. You 
didn't hear from Joseph Hundley from that witness stand. That's why the testimony of 
those girls was important. 

Where would the State have been in this case if those girls had a good lawyer like Mike 
Gallaher [defense counsel] and they had said, 'We ain't telling you nothing. We 
don't'-'We got our constitutional rights. We ain't telling you nothing.' Where would we 
be? Where would we be? All five of them would be walking the street, wouldn't they? 

206 W.Va. at 393,524 S.E.2d at 909. 

In State v. Noe, the Supreme Court found this single comment standing alone to be 

sufficient to warrant reversal of conviction, ''Now, Freddie Joe Noe can't have his cake and eat it, 

too. Now, you've either got an alibi or you don't." 160 W.Va. at 19,230 S.E.2d at 831. The 

Court found, ''the prosecutor's remarks regarding alibi can ottIy be interpreted as a challenge to 

the defendant for not having presented an alibi defense. Specifically, it comments not only on 

defendant's failure to present the defense of alibi, but by inference, it comments on his failure to 

explain how his fingerprints got on the pane of glass." 160 W.Va. at 19,230 S.E.2d at 831. 

In State v. Mills, the reversible comment made by the prosecutor was, 

And there are cases in which-in other cases in which, as the detectives all said, and the 
police, no murderer is normal, because murder isn't normal. But there are cases in which 
the murderer himself calls 911. There are cases in which the murderer himself says, "I am 
so sorry; I am so sorry. I beg your forgiveness." 
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Maybe those murderers-maybe those first degree murderers should get a second chance. 
But upon the proof in this case, upon the unspeakable cruelty of this murder and upon the 
state of mind of this defendant, we ask for your verdict of guilty to first degree murder 
and no parole; no second chances for Marvin Mills. 

211 W.Va. 532,541,566 S.E.2d 891, 900 (2002). In finding this comment to require reversal, 

the Court opined, 

We agree with the State that the prosecutor's initial comment that "there are cases in 
which the murderer himself calls 911" does not constitute error. A defendant's lack of 
concern for the victim at the crime scene may be used as evidence of the defendant's 
intent to kill.... The evidence at trial indicated that after shooting Mrs. Cabe, the 
defendant strolled across the street, smoked a cigarette, sat on a wall, and watched 
emergency vehiCles arrive. This evidence indicates the defendant's lack of remorse at the 
crime scene. 

However, the prosecutor went on to state "[t]here are cases in which the murderer himself 
says, 'I am so sorry; I am sorry. I beg your forgiveness.' " During oral argument, the State 
argued that this comment must be read in context with the one before it so that it amounts 
simply to a reiteration of the defendant's lack of remorse at the crime scene. 
Unfortunately, the statement itself is not specifically limited to lack of remorse at the 
crime scene, and such a construction is not readily apparent. It is likely that one would 
naturally understand the comment to mean that the defendant has not asked for 
forgiveness for killing Mrs. Cabe at any time, including at trial. Of course, the only way 
in which the defendant could beg forgiveness at trial would be to take the stand and 
testify in his own behalf. Accordingly, we believe that the prosecutor's second statement 
amounts to a comment on the defendant's failure to testify. 

Mills, 211 W.Va. at 546,566 S.E.2d at 905. 

Here, the State's remarks clearly amounted to a comment on Mr. Coleman's choice not to 

testify and were much more egregious than many of the comments outlined above. The State 

drew attention to Mr. Coleman's right not to testify by telling the jury on at least two occasions 

that he had not told "you," the jury. that the shooting was an accident. App. Vol. n, pp. 842,856. 

This error could not be more clear cut and prejudicial. 

C. 	 THE FAILURE TO RAISE THIS ISSUE ON DIRECT APPEAL WAS 
INEFFECTIVE 
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Petitioner suggests that the failure to raise this issue on direct appeal amounted to 

ineffective assistance of counsel and that this Court should not consider the issue waived because 

it was not addressed on direct appeal. 

A defendant is entitled to effective assistance of counsel not only at trial but also on 

a(>peal. See Cannellas v. McKenzie, 160 W.Va. 431,435-36,236 S.E.2d 327, 331-32 (1977). 

An appellate counsel is ineffective in failing to raise an issue on appeal where "any lawyer 

reasonably knowledgeable of criminal law would have raised" such an issue on appeal and "if 

counsel had" raised such an issue on appeal, a reviewing court could not say that "it would not 

have changed the outcome of the case." Id. 

In the instant case, despite Mr. Coleman's trial spanning over the course of two weeks, 

appellate counsel only raised a single issue on appeal- the sufficiency of evidence. App. Vol. III, 

pp. 163-85. As set out in many cases, "a defendant must meet a heavy burden to gain reversal 

because ajury verdict will not be overturned lightly" on this ground. State v. Guthrie, 194 W.Va. 

657,668,461 S.E.2d 163, 174 (1995). The West Virginia Supreme Court takes "a highly 

deferential approach: [the Court] can reverse only if no rational jury could have found the 

defendant guilty beyond a reasonable doubt." Guthrie, 194 W.Va. at 667, 461 S.E.2d at 173. 

Petitioner's appellate counsel only raised the issue of sufficiency of evidence on direct 

appeal, despite there having been a lengthy and complex jury trial with numerous areas of 

potential error. App. Vol. I, pp. 15-516, Vol. II, pp. 517-878. Appellate counsel's testimony that 

the issue of the improper comments not being raised because he did not believe it to be supported 

by case law should be discounted as shown by the case law outlined above. App. Vol. ill, pp. 

488-89. Had the issue been raised on direct appeal, Petitioner suggests that it is reasonably likely 
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that this Court would have granted the appeal due to the egregious nature of the comments. As 

such, Petitioner suggests that the failure to raise this issue on appeal should not be considered a 

knowing and voluntary waiver of the issue. 

D. 	 THE FAILURE TO OBJECT TO THE IMPROPER COMMENT WAS 
INEFFECTIVE ASSISTANCE 

Moreover, having shown that the comments made by the prosecutor were clearly 

impermissible, Petitioner suggests that his trial counsel was ineffective in failing to object to the 

comments or address the comments in any fashion. 

Afthe habeas hearing, Defendant's expert, Harry Smith, testified that he did not believe 

there could be any strategic reason that trial counsel could have for not objecting to these 

statements. App. Vol. III, p. 379. Mr. Smith testified that the statement was prejudicial because 

it "essentially directed [it] to the jury, implying an obligation that Mr. Coleman had to tell 

something to the jury and obviously he has no such obligation." App. Vol. III, p. 380. 

Mr. Smith further testified that he did not believe there was any strategic decision not to 

object to the improper comment: 

Q: And sometimes in habeas corpus petitions and proceedings, lawyers rely upon 
strategic reasoning to say that they didn't - they did or did not do something. Is 
there any strategic reason that you are aware of in the law not to object during 
closing argument to presumption shifting statements? 

A: I can't think of one on that issue. 

Q: In all your - how many years? Forty years plus? 

A: Years practicing? 

Q: Yes. 

A: Forty-two, forty-three. 

25 




Q: Have you ever had occasion to not object when you heard something like that in 
closing argument? 

A: No. 

Q: And there is no strategic reason you can think of that you would not object? 

A: Can't think of one.... 

Q: Would it have been appropriate to move for a mistrial? 

A: It would have been appropriate to object and ask for a mistrial, yes. 

Q: Would it have been appropriate to ask for a mistrial and a curative instruction? 

A: At a bare minimum. 

App. Vol. ill, pp. 379, 381. 

Trial counsel, Jim Cagle, testified at the habeas hearing regarding this alleged error as 

follows: 

Q. 	 ... [1]t appears as if [the prosecutor] made at least two comments, one in opening 
close and one in closing close, regarding the fact that 'Mr. Coleman did not tell 
you,' something or other . 

... [T]here was no objection raised to those. Can you tell me your thought process 
about not objecting to those. 

A. 	 Well, the question, when to object to that, is a delicate one. Do you call it to the 
attention of the jury? Do you just go with the instructions- and that's - that's the 
thought process I engage in in any case, and I'm sure that was my thought process 
then. And just like the other [issue], the record says what it says. That could be 
gleaned to be plain error under some ... authority. Other ... authority said you read 
it in the context of what else was being done and instructed and the circumstances 
of the case. So that one can go either way. 

App. VoL ill, pp. 446-47. 

Here, the comments made by the prosecutor in closing argument were clearly 
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impermissible and there was nothing to be gained by not objecting to such comments.' This was 

not simply an intemperate comment or a reference to a piece of inadmissible evidence, where 

drawing the jury's attention to the comment by objecting to it may do more harm than good- it 

was a direct affront to Mr. Coleman's Fifth Amendment rights. One of the primary duties of a 

criminal defense attorney is to protect the constitutional rights of his client. There is simply no 

reason for a criminal defense attorney not to object. 

In addition to there being no strategic reason for failing to object, it is likely that the 

failure to object to the first comment on Mr. Coleman's silence enabled the other two comments. 

A proper objection would have put the prosecutor on notice that her comments were 

inappropriate and further comment on Mr. Coleman's silence after a proper objection would have 

almost certainly provided a basis for the Court to declare a mistriaL See SyI. Pt. 4, Murray, 220 

W. Va. 735. 649 S.E.2d 509. 

This error was clearly prejudicial to Mr. Coleman. On its own, this error should be 

sufficient to merit habeas corpus relief. When coupled with the other errors, even just the ones 

regarding the prejudicial jury instructions and the misstatement of law by the prosecutor during 

her closing, it is clear these are reversible errors. 

Trial counsel's failure to object to these comments by the State fell below any objective 

standard of reasonableness because the comments were clear error and there was no strategic 

purpose for not objecting to these comments. The failure to object the first time allowed the 

prosecutor to comment on Mr. Coleman's silence a second time. As this Court has routinely held, 

I Furthermore, any argument to be made regarding "strategic" silence in the face of a 
violation ofMr. Coleman's constitutional rights is not supported by the fact that trial counsel 
never raised the issue in his post-trial motion. See App. Vol. II, p. 959. 
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such comments are manifestly improper, and these comments alone provide a sufficient basis to 

grant Mr. Coleman habeas corpus relief. 

N. 	 ISSUE 2 - THE JURy INSTRUCTION REGARDING THE FIREARM 
PRESUMPTION AND THE STATE'S ARGUMENT CONCERNING THE 
INSTRUCTION UNCONSTITUTIONALLY SH1FTED THE BURDEN OF PROOF TO 
MR. COLEMAN 

Mr. Coleman argues that the jury instruction regarding the inference from use of a firearm 

along with the prosecutor's comment about the inference during closing impermissibly and 

unconstitutionally shifted the burden of proof on the issue of accident and intentionality of the 

shooting to Mr. Coleman and that trial counsel's failure to address these issues was ineffective 

assistance. 

A. 	 THE INSTRUCTION REGARDING THE USE OF FIREARM PRESUMPTION 
WAS ERRONEOUS 

"[A] jury instruction is erroneous if it has a reasonable potential to mislead the jury as to 

the correct legal principle or does not adequately inform the jury on the law. An erroneous 

instruction requires a new trial unless the error is harmless." State v. Miller, 197 W.Va. 588, 

607,476 S.E.2d 535,554 (1996). Further, a jury instruction that shifts the burden of proof to a 

defendant is erroneous: 

It is unconstitutional to shift the burden of proving an element of a crime to the 
defendant. It lifts from the State the burden it must bear and then it puts the burden upon 
the accused, who constitutionally should not suffer under it. '[T]he Fourteenth 
Amendment's guarantees prohibit a State from shifting to the defendant the burden of 
disproving an element of the crime charged. ' 

Miller, 197 W.Va. at 608, 476 S.E.2d at 555 (quoting Sandstrom v. Montana, 442 U.S. 510, 527, 

99 S.Ct. 2450,2461 (1979». "In a criminal prosecution, it is constitutional error to give an 

instruction which supplies by presumption any material element of the crime charged." Syl. Pt. 
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1, State v. O'Connell, 163 W.Va. 366, 256 S.E.2d 429 (1979). Similarly, "a mandatory 

rebuttable presumption violates the Due Process Clause." Miller, 197 W.Va. at 608, 476 S.E.2d 

at 555 (citing Francis v. Franklin, 471 U.S. 307,317,105 S.Ct. 1965, 1972 (1985)). 

"[I]t is erroneous in a first degree murder case to instruct the jury that if the defendant 

killed the deceased with the use of a deadly weapon, then intent, malice, willfulness, deliberation, 

and premeditation may be inferred from that fact, where there is evidence that the defendant's 

actions were based on some legal excuse, justification, or provocation." State v. Jenkins, 191 

W.Va. 87, 95,443 S.E.2d 244,252 (1994). 

The impact of the last portion of the State's instruction reduces the ultimate question of 
the defendant's gUilt to this statement: "[I]f ... the jury believes beyond a reasonable doubt 
that ... [the defendant] committed the crime of 'murder in the first degree' by shooting 
with a deadly weapon the deceased, then ... [the defendant] may be found guilty of 
murder in the first degree [.J" Putting aside the fact that the sentence is a tautology, i.e., 
by committing the crime of murder by a deadly weapon, the defendant may be found 
guilty of murder, the jury's deliberation is focused on a single fact-the shooting with a 
deadly weapon. All other elements of first degree murder are subsumed in this one 
finding. The jury is not asked to infer or presume, but, in effect, is told if the deceased 
was shot with a deadly weapon, then first degree murder occurred. 

Jenkins, 191 W.Va. at 96,443 S.E.2d at 253. Thus, the Jenkins Court held, ''In a homicide trial, 

malice and intent may be inferred by the jury from the defendant's use of a deadly weapon, under 

circumstances which the jury does not believe afforded the defendant excuse, justification or 

provocation for his conduct. Whether premeditation and deliberation may likewise be inferred, 

depends upon the circumstances ofthe case." SyI. Pt. 5, Jenkins, 191 W.Va. 87,443 S.E.2d 244. 

The Court further held, "It is erroneous in a first degree murder case to instruct the jury that if the 

defendant killed the deceased with the use of a deadly weapon, then intent, malice, willfulness, 
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deliberation, and premeditation may be inferred from that fact, where there is evidence that the 

defendant's actions were based on some legal excuse, justification, or provocation." [d. 

The Jenkins holding was further expounded upon by this Court in Miller, 197 W.Va. 588, 

476 S.E.2d 535, where this Court held, "In instructing a jury as to the inference of malice, a trial 

court must prohibit the jury from finding any inference of malice from the use of a weapon until 

the jury is satisfied that the defendant did in fact use a deadly weapon. If the jury believes, 

however, there was legal justification, excuse, or provocation, under Jenkins, the inference of 

malice does not arise and malice must be established beyond a reasonable doubt independently 

without the aid of the inference." Miller, 197 W.Va at 610, 476 S.E.2d at 557. Furthennore, 

Miller found that consistent with Jenkins "[tJhe use of a deadly weapon does not alone support an 

inference of 'premeditation and deliberation[,]," Miller, 197 W.Va. at 609, 476 S.E.2d at 556 

(citing Jenkins, 191 W,Va, at 93, 443 S.E.2d at 250). Thus, the Miller Court upheld the 

instruction in that case, in part, because "the inference went only to malice and intent to kill, not 

to premeditation and deliberation." Miller, 197 W.Va. at 609, 476 S.E.2d at 556. 

This holding was reaffirmed in State v. Browning, 199 W.Va. 417,485 S.E.2d 1 CW. Va. 

1997). "In a murder case, an instruction that ajury may infer malice and the intent to kill where 

the State proves beyond a reasonable doubt that the defendant, without lawful justification, 

excuse or provocation, shot the victim with a firearm, does not unconstitutionally shift the burden 

of proof." Browning, 199 W.Va. at 422, 485 S.E.2d at 6; see also State v. Bowles, 117 W.Va. 

217, 221, 185 S .E. 205, 208 (1936) ("the defense was accidental homicide. The defendant 

claimed that the victim was fighting with him and seized his gun hand, accidentally causing the 

gun to discharge and kill the victim. We indicated that an instruction that told "the jury that they 
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might infer premeditation and deliberation from the ... [use of a deadly weapon] was 

erroneous(.]"). 

In Browning, the proper approved jury instruction following Jenkins, was 

The Court instructs the Jury that in a prosecution for murder, if the State proves beyond a 
reasonable doubt that the defendant, without lawful justification, excuse or provocation, 
shot the deceased with a firearm, then from such circumstances it may be inferred that the 
defendant acted with malice and the intent to kill. 

199 W.Va. at 421, 485 S.E.2d at 5. 

Similarly, in Miller, the proper approved jury instruction was: 

The Court instructs the jury that in a prosecution for murder, if the State proves beyond a 
reasonable doubt that the defendant, without lawful justification, excuse or provocation, 
fired a deadly weapon in the direction where a person was located then from such 
circumstances it may be inferred that the defendant acted with malice and the intent to 
kill. 

Miller, 197 W.Va. at 606, 476 S.E.2d at 553. 

Here, the jury instruction read to the jury was, "Intent, willfulness, deliberation and 

malice may be inferred from the intentional use of a deadly weapon under circumstances where 

the defendant does not have excuse, justification, or provocation for his conduct." App. Vol. n, 

p.831. 

The f11"st issue with the instruction is that it does not explicitly state, as the instructions 

did in Miller and Browning, that the State must prove the absence of excuse, justification, or 

provocation beyond a reasonable doubt. When such an inference is allowed on the only element 

in contention in the case- Mr. Coleman's intent or lack thereof in firing the weapon, the fact that 

the State must prove the absence of excuse, justification, accident, or provocation beyond a 

reasonable doubt prior to the inference being allowed should be explicitly stated to the jury. 
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The second issue with the instruction is that it goes well beyond the allowable permissible 

inference and allows the jury to infer deliberation and premeditation, not just intent to kill and 

malice, from the use of the fIrearm. The cases that have interpreted this instruction have not 

found that this permissible inference should go beyond intent to kill and malice. Thus, the 

inclusion of premeditation and deliberation as being able to be found by inference from the use of 

a fIrearm was clearly erroneous. 

Here, as in Jenkins, there were two factual scenarios presented by Mr. Coleman that the 

fIring of the weapon was excused- fITSt that the fIring was accidental and second that Mr. 

Coleman was suffering from a diminished capacity offsetting his ability to premeditate and 

deliberate as the result of methamphetamine intoxication and psychosis. Thus, there was 

"evidence that the defendant's actions were based on some legal excuse [or] justification" based 

upon the evidence "indicating an accidental shooting" and "defendant's intoxication," which 

would render the inference erroneous. Jenkins, 197 W.Va. at 95,443 S.E.2d at 252. 

B. 	 THE STATE'S COMMENT ON THE USE OF FIREARM PRESUMPTION 
WAS IMPROPER 

Compounding the error regarding the instruction, during closing argument the State 

argued to the jury that they may infer intent to pull the trigger simply by the use of the firearm. 

This was a clear misstatement of the law and improperly shifted the burden of proof to Mr. 

Coleman to prove that the shooting was an accident. 

In closing, the State argued that the jury should construe Mr. Coleman's use of a gun as 

evidence that he intended to fIre the gun. 

Ladies and gentlemen- and I submit to you that you do not even cock the hammer of a 
gun, especially one that contains hollow-point bullets, unless you intend to fue it. And 
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the Judge has told you that the use of the fireann can be construed as evidence that he 
intended to fire the gun. 

App. Vol. II, p. 843. 

This statement completely misconstrues the jury instruction regarding the inference of 

malice and allowed the jury to find that the shooting was not accidental, as forwarded by Mr. 

Coleman's defense, simply by finding that the frrearm had been fired. The instruction at issue 

allowed ajury to infer malice from a defendant's intentional use of a deadly weapon under 

circumstances which the jury does not believe afford the defendant an excuse, justification, or 

provocation for his or her conduct. See State v. Bradshaw, 193 W.Va. 519, 543,457 S.E.2d 456, 

480 (1995). The State's misstatement of the law in regard to this instruction allowed the jury to 

presume that the shooting was intentional merely based on the fact that there was a shooting. In 

other words, the overarching issue in the entire case- whether or not Mr. Coleman intended to 

fire the gun- could be inferred, according to the State's argument- by the fact that the gun was 

fired. Such an argument sounds exactly like the type of instruction and argument prohibited by 

this Court as impermissible burden shifting in 0 'Connell- "that a man is presumed to intend that 

which he does, or which is the immediate and necessary consequences of his act." 163 W.Va. at 

366-67,256 S.E.2d at 430. Moreover, tIus is exactly the type of erroneous and prejudicial 

application of the frrearm presumption that was prohibited by this Court in Jenkins, 191 W.Va. 

87,443 S.E.2d 244. As the Court held, ''What this language does is advise the jury that the use 

of a deadly weapon amounts to first degree murder regardless of any attenuating circumstances. 

The State thereby is relieved of any necessity to prove any of the elements of first degree murder 

33 




once it is shown that the deceased was killed with a deadly weapon. This result is patently 

unconstitutional under the foregoing law." Jenkins, 191 W.Va. at 97,443 S.E.2d at 254. 

Here, the State argued that it need not prove beyond a reasonable doubt that the shooting 

was not accidental but that instead the jury could infer that it was intentional simply by the fact 

that the gun was fired. App. Vol. IT, p. 843. Such an argument is a clear misstatement of law and 

serves to put the burden of proof on Mr. Coleman, particularly where Mr. Coleman's defense was 

predicated on the shooting of his wife being accidental. The State's misstatement of the law 

allowed the jury to presume that the firing of the gun was intentional merely because the gun was 

actually fired. This statement by the State created a tautology- the shooting was intentional 

because there was a shooting. This is not a pemlissible inference allowed by the law and 

impermissibly shifted the burden of proof beyond a reasonable doubt to MI. Coleman to prove 

that his actions were not intentional. 

C. 	 TRIAL COUNSEL WAS INEFFECTIVE IN FAILING TO OBJECT TO THE 
IMPROPER INSTRUCTION AND IN FAILING TO OBJECT TO THE 
STATE'S IMPROPER COMMENT REGARDING THE INSTRUCTION 

Having established that the instruction given to the jury was erroneous and that the 

argument offered by the State was erroneous, resulting in a burden shifting from the State to Mr. 

Coleman, Petitioner suggests it is clear that trial counsel erred and that his representation fell 

below an objective standard of reasonableness in failing to object to the improper instruction and 

in failing to object to the State's improper comment. 

Not only did trial counsel fail to object to the instruction and fail to object to the 

comment, he also failed to use the opportunity in his closing argument to direct the jury that the 

State was required to prove the absence of accident beyond a reasonable doubt. In fact, during 
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trial counsel's closing argument there was only a single reference to reasonable doubt, App. Vol. 

IT, pp. 845-54, and that reference was not clarifying as to the State's burden.2 App. Vol. II, p. 845. 

Thus, based on the erroneous instruction, based on the prosecutor's erroneous comment 

during closing, and based on the failure of trial counsel to either object or clear up the issue of 

the State's burden of proving the absence of accident and intent of Mr. Coleman beyond a 

reasonable doubt, Mr. Coleman suggests he was prejudiced by the deficient performance of 

counsel. Where the overall impression is left with the jury that Mr. Coleman has the burden in 

establishing that the shooting was an accident, made even worse by the comment by the 

prosecutor on Mr. Coleman's invocation of his right to remain silent, it cannot be said that the 

result of the trial would not have been different. 

As such, Petitioner suggests that he was subjected to ineffective assistance of counsel and 

the circuit court abused its discretion in fmding otherwise. 

V. ISSUE 3 - STATE V. JACKSON VIOLATION 

Mr. Coleman next argues that his Fifth and Sixth Amendment rights to be free from self

incrimination and to counsel were violated when the State v. Jackson requirements were not 

applied to his evaluation by the State's psychiatric expert and that trial counsel was ineffective in 

failing to invoke any of the protections required by Jackson. 

A. STATE V. JACKSON REQUIREMENTS 

In State v. Jackson, this Court wrestled with the competing interests of the Defendant and 

the State where the Defendant intends to introduce evidence of a mental defense. State v. 

2 "You got an impaired guy committing a dumb, grossly negligent act. And it is a case of 
intent. Specific intent. That has to be demonstrated to you beyond a reasonable doubt." App. 
Vol II. p. 850. 
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Jackson, 171 W.Va. 329, 298 S.E.2d 866 (1982). On the one hand, the Defendant has a privilege 

against self-incrimination. On the other hand, the State will have difficulty proving the 

Defendant's sanity beyond a reasonable doubt if it cannot have its own expert conduct an 

independent evaluation of the Defendant. 

The Jackson Court reasoned, "The United States Supreme Court has declared that both 

Fifth and Sixth Amendment rights are implicated in court-ordered pre-trial psychiatric inquiries." 

171 W.Va. at 332, 298 S.E.2d at 869 (citing Estelle v. Smith, 451 U.S. 454 (1981)). 

We agree with those courts that hold that a defendant may be compelled to participate in 
a psychiatric examination for competence to stand trial and for criminal responsibility if 
he presents or intends to present an insanity defense relying on expert psychiatric or 
psychological evidence. We acknowledge that a court-ordered psychiatrist is, for 
purposes of a self-incrimination analysis, a state agent who questions a defendant while 
he is in custody. 

Jackson, 171 W.Va. at 336, 298 S.E.2d at 870. "[A] pre-trial psychiatric examination is a 

"custodial interrogation" by a state agent. The Fifth Amendment and W.Va. Const. art. III, § 5 

self-incrimination privileges are implicated." Jackson, 171 W.Va. at 337, 298 S.E.2d at 871. 

It is possible to compel a defendant to be examined by a psychiatrist to evaluate his 
insanity defense, without abrogating his Fifth Amendment privilege against 
self-incrimination. While some courts have required Miranda warnings, we feel 
safeguards other than Miranda protections can adequately protect a defendant and also 
provide the state an opportunity to get its own evidence about mental condition. 

ld. 

There should be an in camera hearing before the government psychiatrist testifies, to 
excise any portions of his report and proposed testimony that include incriminating 
statements. A psychiatrist can testify to the bases of his medical opinion, but without 
reference to a defendant's specific statements about his criminal offense. This in camera 
hearing should obviate the need for an instruction limiting a jury's consideration of a 
psychiatrist's testimony to facts or opinions on the issue of insanity (probably a useless act 
when a medical person has testified to a defendant's revelation to him of incriminating 
facts). Should there be any question about any such revelation to the medical witness, 
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inadvertently mentioned to the jury, then, of course, a limiting instruction should be 
given. 

Jackson, 171 W.Va. at 337-38,298 S.E.2d at at 871-72 (citations omitted). This rule has been 

codified in Rule 12.2(c) of the West Virginia Rules of Criminal Procedure: 

Psychiatric Examination. In an appropriate case, the court may, upon motion of the 
attorney for the state, order the defendant to submit to a psychiatric examination by a 
psychiatrist designated for this purpose in the order of the court. No statement made by 
the accused in the course of any examination provided for by this rule, whether the 
examination shall be with or without the consent of the accused, shall be admitted in 
evidence against the accused on the issue of guilt in any criminal proceeding." (Emphasis 
supplied). 

W. Va. R. Crim. Pro. 12.2(c). 

The Jackson Court continued, "The apparent coercive nature of the interview is alleviated 

by the in camera hearing protection so that his statements cannot be used against him. This 

protects the flrst two prongs of Miranda warnings." Jackson, 171 W.Va at 338, 298 S.E.2d at 

872. 

The third element of a defendant's Miranda protections involves his right to counsel. This 
federal and concomitant state right to counsel, W.Va. Canst. art.rn, § 14, arise at each 
"critical stage" of an adversarial criminal process. A "critical stage" is "where the 
defendant's right to a fair trial will be affected." Certainly, the results of a psychiatric 
examination bear greatly on his fair trial rights. 

[d. (citations omitted). "We fmd that W.Va. Const. art. ill, § 14 affords a defendant the right to 

assistance of counsel at a pre-trial psychiatric interview, but does not require counsel's presence 

at the actual examination. Some state courts have permitted a lawyer to be present, but we 

believe counsel's presence could affect the examination's accuracy and effectiveness." [d. 

''Further, we find that Alaska's requirement that psychiatric interviews be tape-recorded, is 

useful." Jackson, 171 W.Va. at 339, 298 S.E.2d at 873 (citing Houston v. State, 602 P.2d 784, 
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796 (Alaska 1979)). 

To summarize, protection of a defendant's constitutional privilege against 
self-incrimination and right to assistance of counsel at pre-trial court-ordered psychiatric 
examinations, requires that a tape-recording of the entire interview be given to his and the 
government's lawyer, and an in camera suppression hearing be held to guarantee that the 
court-ordered psychiatrist's testimony will not contain any incriminating statements made 
by the defendant. 

[d. 

B. 	 MR. COLEMAN'S FIFfH AND SIXTH AMENDMENT RIGHTS TO REMAIN 
SILENT AND TO COUNSEL WERE VIOLATED BY THE JACKSON 
PROTECTIONS NOT BEING AFFORDED DEFENDANT AND BY 
DEFENDANT NOT W AIVINO THESE PROTECTIONS 

In the instant case, Mr. Coleman suggests that the State's expert failed to follow the 

Jackson procedures, and the court and Mr. Coleman's counsel failed to enforce his right to the 

Jackson protections. The State's expert, Dr. Ralph Smith, performed a four or five hour long 

evaluation interview of Mr. Coleman. App. Vol. II, pp. 795-96. On direct examination, Dr. 

Smith testified as to factual circumstances reported to him by Mr. Coleman on the day of the 

shooting, and based upon these statements testified as to forming the opinion that Mr. Coleman 

could make deliberate decisions on the day of the shooting. Id. at 798-801. Furthermore, the 

State then introduced Dr. Smith's report into evidence, which contained unredacted statements 

made by Mr. Coleman during the evaluation interview. [d. at 802-03. Included in the report 

were many prejudicial admissions made by Defendant. The report stated that Mr. Coleman 

admitted that he and his wife "had a fight" and that she got a restraining order placed on him. 

App. Vol. III, p. 149. The report further stated that Defendant would stay "up all night with his 

rifle pointed at his father's house so they wouldn't kill him." [d. The report also contained a 

statement from Mr. Coleman about the shooting. "He picked up the rifle. He pulled the hammer 
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back on the rifle and his finger slipped and the gun went off. He said, 'I looked up and that was 

it. She was laid back on the couch and it tore the side of her face off. '" Id. The report further 

included the statement, "I didn't know the gun was loaded, guess I didn't get the bullets all out 

when I unloaded it." ld. at 150. The report also contained reference to Mr. Coleman being held 

in pretrial incarceration and noted that "[h]e dressed in ajail uniform" and "was shackled." Id. 

at 150. The report also noted that "Mr. Coleman was incarcerated in South Central Regional. 

Jail." ld. at 161. The report also contained a statement that Mr. Coleman "feels that he deserves 

to be punished for wrongs he has committed." Id. at 153. The report further contained a six

page summary of the State's case against Mr. Coleman, including information that the trial court 

had previously ruled was inadmissible pursuant to Rule 404(b). Id. at 155-161. The report was 

replete with these prejudicial statements and admissions made by Mr. Coleman during the course 

of his interview with the State's expert. 

Although trial counsel objected to admission of the report, he did not object that 

admission of the report violated Mr. Coleman's constitutional rights protected by Jackson. App. 

Vol. n, pp. 802-04. The court allowed the admission of the complete sixteen (16) page report 

and refused Mr. Cagle's request for any limiting instruction. App. Vol. II, p. 804. 

At the habeas hearing, Mr. Cagle testified that he did object to hearsay in the report of the 

State's psychiatric expert, but not Mr. Coleman's statements, because he though it was helpful to 

Mr. Coleman's case. App. Vol. m, p. 439. However, Mr. Cagle argued in his post-trial motion 

that he believed the report should have been held to be inadmissible due to numerous prejudicial 

statements concerning Mr. Coleman. App. VoL II, p. 960. 

Mr. Cagle further testified that he did not request a State v. Jackson hearing. App. VoL 
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ill, p. 455. Mr. Cagle testified that he could not recall why he did not request this hearing. Id. at 

457. 

Mr. Coleman testified at the habeas hearing that he had not discussed his rights under 

Jackson with Mr. Cagle and, if the interview had been recorded, had never listened to or been 

provided a copy of the interview. Id. at 520-22. 

Under Jackson, to preserve Mr. Coleman's Fifth Amendment privilege against self

incrimination and Sixth Amendment right to counsel, Mr. Coleman was entitled to a suppression 

hearing to redact any incriminatory or prejudicial statements in his interview with the State's 

expert and in the State's expert's report. Trial counsel never invoked this right for Mr. Coleman. 

Had he invoked Mr. Coleman's Jackson rights, the trial court would have been required to redact 

any of these prejudicial statements prior to the report being submitted to the jury. 

Mr. Coleman suggests that the complete failure to follow the mandates of Jackson by first 

requiring the State's psychiatric expert to record the entire interview and then holding the 

necessary suppression hearing to redact any prejudicial and incriminatory statements made by 

Mr. Coleman violated his constitutional right against self-incrimination and his right to counsel 

at all critical stages of the trial. Mr. Coleman exercised his privilege against self-incrimination 

and chose not to testify at the trial. App. Vol. II, pp. 779-84. This decision was of such 

fundamental importance that the colloquy with the court regarding this decision took five pages 

of transcript. Yet, the State was still able to perform an end-around of Mr. Coleman's exercised 

constitutional right by entering Mr. Coleman's statements through the testimony and report of 

Dr. Smith. Thus, the failure to record the evaluation interview, hold a suppression hearing, and 

limit the introduction of Mr. Coleman's statements violated Mr. Coleman's constitutional 

40 




privilege against self-incrimination and his right to counsel at all critical stages of the trial. 

Based on this ground, Mr. Coleman's conviction must be vacated and his case remanded for a 

new trial. 

C. 	 THE FAILURE TO REQUEST THE JACKSON PROTECTIONS WAS 
INEFFECTIVE 

In the instant case, trial counsel never invoked Mr. Coleman's rights under Jackson. Trial 

counsel never requested that the interview of Mr. Coleman be recorded, never requested a copy 

of the interview, if it existed, never moved for suppression of the entirety of the State's expert 

witness's testimony due to the failure to record the interview, never moved for a suppression 

hearing to redact Mr. Coleman's statements, and did not specifically object to Mr. Coleman's 

statements made in the course of the evaluation being put before the jury through the testimony 

and the written report of Dr. Smith. App. Vol. II, pp. 793-805. Moreover, trial counsel never 

sought to redact any of the non-admissible information contained in Dr. Smith's report, and in 

fact agreed to its admission (prior to then objecting) when he moved to enter his own expert's 

report into evidence. App. Vol. II, p. 704. The failure to invoke Mr. Coleman's constitutional 

rights under Jackson was extremely prejudicial because multiple prejudicial and incriminatory 

statements were put before the jury which Mr. Coleman had an absolute right to keep the jury 

from considering. 

Moreover, the admission of such inadmissible incriminatory and prejudicial information 

could not be chalked up to a strategic decision. In fact, trial counsel objected to the admission of 

Dr. Smith's report to the jury, suggesting that trial counsel did not want such information to be 

put before the jury. App. Vol. IT, pp. 802-04. Debating over whether trial counsel was objecting 
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specifically to Mr. Coleman's statement or other information contained in the report is simply 

splitting hairs. Invoking Mr. Coleman's rights under Jackson would have necessitated a careful 

scrutinizing examination of all the information contained in the report and a right to redact the 

information that trial counsel had not wanted to be entered into evidence. However, trial counsel 

never invoked Mr. Coleman's Jackson rights and never even discussed these important rights 

with Mr. Coleman. Had he invoked these rights, trial counsel would have been successful in 

precluding introduction of the State's expert report. Petitioner suggests that such conduct was 

prejudicial ineffective assistance. 

Moreover, combined with the other errors related to Mr. Coleman's Fifth Amendment 

rights, this error clearly rises to the level of prejudice in that it cannot be said that the results of 

the trial would not have been different. 

Yh ISSUE 4 - IT WAS STRUCTURAL CONSTITUTIONAL ERROR TO ALLOW MR. 
COLEMAN'S TRIAL TO PROCEED WITHOUT AN ELECTED OR ACTING 
PROSECUTING AITORNEY 

Mr. Coleman avers that his conviction was void because there was no acting prosecuting 

attorney in Kanawha County during the final five days of his nine day jury trial. The absence of a 

duly elected prosecuting attorney being in office during the trial violated Article 2, Section 2, 

Article 3, Section 2, and Article 9, Section 1 of the West Virginia Constitution as well as 

numerous West Virginia statutes. 

A. 	 CONSTITUTIONAL REQUIREMENT OF AN ELECTED OR ACTING 
PROSECUTING ATTORNEY - STRUCTURAL ERROR 

The Supreme Court of Appeals of West Virginia has held that a "[p ]rosecuting attorney is 

a constitutional officer who exercises the sovereign power of the State at the will of the people 
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and he is at all times answerable to them." State ex rei. Diva P. v. Kaufman, 200 W.Va. 555,490 

S.E.2d 642 (1997); State ex reZ. Preissler v. Dostert, 163 W.Va. 719,260 S.E.2d 279 (1979); In 

re Ashton M., 228 W.Va. 584, 723 S.E.2d 409 (2012) (citing Const. Art. 2, § 2, Art. 3, § 2, Art. 

9, § 1). This holding is based upon the rights conferred by the West Virginia Constitution. 

Article 2, Section 2 of the West Virginia Constitution provides, "The powers of government 

reside in all the citizens of the state, and can be rightfully exercised only in accordance with their 

will and appointment." Const. Art. 2, § 2. Article 3, Section 2 provides, "All power is vested in, 

and consequently derived from, the people. Magistrates are their trustees and servants, and at all 

times amenable to them." Const Art. 3, § 2. Article 9, Section 1 provides, "The voters of each 

county shall elect a surveyor of lands, a prosecuting attorney, a sheriff, and one and not more 

than two assessors, who shall hold their respective offices for the term of four years." Const. Art. 

9, § 1. 

While the West Virginia Code allows for a duly elected prosecuting attorney to hire 

assistant prosecuting attorneys, assistant prosecuting attorneys are not "public officers" and only 

serve under the authority and control of the elected prosecutor. The Supreme Court of Appeals 

of West Virginia has held that an "[a]ssistant prosecuting attorney is not a "public officer" .... 

[AJlthough an assistant prosecuting attorney may perfonn same duties as his principal, any 

authority remains subject to the ultimate authority and control of prosecutor. State v. Macri, 199 

W.Va. 696,487 S.E.2d 891 (1996). 

Chapter 7, Article 4, Section 1 of the West Virginia Code provides, 

It shall be the duty of the prosecuting attorney to attend to the criminal business of the 
State in the county in which he is elected and qualified, and when he has information of 
the violation of any penal law committed within such county, he shall institute and 
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prosecute all necessary and proper proceedings against the offender, and may in such case 
issue or cause to be issued a summons for any witness he may deem material .... 

W. Va. Code § 7-4-1. 

Chapter 7, Article 7, Section 8 of the West Virginia Code gives a prosecuting attorney 

authority to hire assistants, but reaffirms that any assistants serves under the authority of the 

elected prosecuting attorney. 

The prosecuting attorney of each county may, in accordance with and limited by the 
provisions of section seven of this article, appoint px:acticing attorneys to assist him in the 
discharge of his official duties during his term of office. Any attorney so appointed shall 
be classified as an assistant prosecuting attorney and shall take the same oath and may 
perform the same duties as his principal. Each assistant shall serve at the will and 
pleasure of his principal and may be removed from office by the circuit court of the 
county in which he is appointed for any cause for which his principal might be removed. 

If, in any case, the prosecuting attorney and his assistants are unable to act, or if in the 
opinion of the court it would be improper for him or his assistants to act, the court shall 
appoint some competent practicing attorney to act in that case. The court shall certify to 
the county commission the performance of that service when completed and recommend 
to the county commission a reasonable compensation for the attorney for his service, and 
the compensation, when allowed by the county commission, shall be paid out of the 
county treasury. No provision of this section shall be construed to prohibit the 
employment by any person of a practicing attorney to assist in the prosecution of any 
person or corporation charged with a crime. 

The compensation to be paid to an assistant prosecuting attorney shall include 
compensation provided by law for any services he renders as attorney for any 
administrative board or officer of his county. 

W. Va. Code § 7-7-8. 

In July of2013, the West Virginia Legislature amended the West Virginia Code, in 

response by the power vacuum left by the resignation of the Kanwaha County Prosecuting 

Attorney, to allow a temporary successor to fill the position for a period of thirty days to ensure 

that criminal prosecutions can proceed even in the event of a prosecuting attorney leaving office, 
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falling sick, or dying. Chapter 3, Article 10, Section 8 of the West Virginia Code provides, 

(a) Any vacancy occurring in the office of prosecuting attorney, sheriff, assessor or 
county surveyor shall be filled by the county commission within thirty days of the 
vacancy by appointment of a person of the same political party as the officeholder 
vacating the office. The appointed person shall hold the office for the period stated by 
section one of this article. 

(b) Notwithstanding any code provision to the contrary, a county commission may 
appoint a temporary successor to the office of prosecuting attorney, sheriff, assessor or 
county surveyor until the requirements of this section have been met. The temporary 
successor may serve no more than thirty days from the date of the vacancy. 

W. Va. Code § 3-10-8 (2013). The previous version of this statute provided for a mechanism for 

filling a vacancy of a prosecuting attorney, but not for a temporary successor while such 

appointment was being made. See W. Va. Code § 3-10-8 (2003) ("Any vacancy occurring in the 

office of prosecuting attorney, sheriff, assessor or county surveyor shall be filled by the county 

commission by appointment of a person of the same political party as the officeholder vacating 

the office. The appointed person shall hold the office until the next general election is certified, 

or until the completion of the term if the term ends on the thirty-first day of December following 

the next general election. Notice of an election to fill a vacancy in any of the offices named in 

this section shall be given by the county commission, or by the president thereof in vacation, and 

published or posted in the manner prescribed in section six of this article. Nomination of 

candidates to fill any vacancy shall be made in the manner prescribed in section six of this article 

for nominating candidates to fill a vacancy in the office of the clerk of the circuit court."). 

Because there was no elected prosecuting attorney in Kanawha County during Mr. 

Coleman's trial, because there was no temporary appointment (and no statute allowing for such 

an appointment), and because there was no appointment of a special prosecutor, the case against 
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Mr. Coleman could not constitutionally go forward, and a mistrial should have been declared or a 

continuance granted to determine the legal parameters under which the case could proceed. 

B. 	 THE FAll..,URE TO MOVE FOR A MISTRIAL OR ADEQUATELY CONSULT 
WITH MR. COLEMAN REGARDING THIS ISSUE WAS INEFFECTIVE 

Mr. Coleman suggests that his trial counsel was ineffective when he failed to move for a 

mistrial after learning that there was no acting prosecuting attorney in Kanawha County and 

where trial counsel failed to consult with Mr. Coleman regarding the issue and whether he should 

move for a mistrial. 

First, trial counsel's conduct was defective because he did not know the law regarding the 

effect of the absence of an elected prosecuting attorney and did not seek to research the relevant 

law when given the opportunity to do so. App. Vol. II, pp. 528-31. Competent counsel may 

disagree about the strategy of whether or not to move for a mistrial. However, that decision must 

be based upon an understanding of the facts and the law regarding the mistrial issue. To bury 

one's head in the sand about the law surrounding the issue is not a valid strategic decision for an 

attorney to make. 

Second, trial counsel failed to consult with Mr. Coleman, when given an opportunity to 

do so, to make a decision on whether to move for a mistrial based upon the absence of an acting 

prosecuting attorney during the trial. App. Vol. ill, pp. 461-64, 517-518. Communication with a 

client is one of the most important duties that an attorney has. Rule 1.4(b) of the Rules of 

Professional Conduct provides, "(b) A lawyer shall explain a matter to the extent reasonably 

necessary to permit the client to make informed decisions regarding the representation." This 

rule is codified throughout the common law of criminal practice in West Virginia. Most 
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famously, a trial counsel is ineffective ifhe or she fails to communicate a proposed plea 

agreement with a client, even if he or she believes that the client will not accept the agreement. 

See Becton v. Hun, 205 W.Va. 139,516 S.E.2d 762 (1999). The only way that a client can make 

an infonned decision is if an attorney communicates the relevant facts and law to the client. 

Here, trial counsel put on the record that he did not consult with Mr. Coleman regarding 

this issue, but instead assured the court that Mr. Coleman would agree with whatever trial 

counsel decided to do. App. Vol. II, pp. 629-31. In this case, trial counsel decided not to move 

for a mistrial, and Mr. Coleman, uninformed about the legal issues and the consequences of such 

decision, went along with his counsel's decision. Mr. Coleman suggests that the failure to 

communicate this crucial information to him was defective conduct. 

Moreover, Mr. Coleman suggests that failing to move for a mistrial, failing to research 

the law, and failing to communicate with Mr. Coleman regarding the mistrial issue was 

prejudicial. Had trial counsel moved for a mistrial, the court would have been constrained to 

grant such a motion because there was no person available to legally and constitutionally 

prosecute the case. 

vn. ISSUE 5 - MR. COLEMAN'S DUE PROCESS RIGIITS WERE VIOLATED BY THE 
INTRODUCTION OF VOLUMJNOUS, PREJUDICIAL 404B EVIDENCE WITHOUT 
A PRE-TRIAL. OlVlNIBUS. STATE V. MCGlNNlSHEARING 

Mr. Coleman next argues that his due process rights were violated by the introduction of 

voluminous and prejudicial 404b evidence without the protections of an adequate pre-trial 

hearing and that his trial counsel was ineffective in failing to adequately seek to limit the 

introduction of such evidence, including evidence concerning Mr. Coleman's homosexual 

proclivities. 
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A. MCGINNIS REQUIREMENTS 

In West Virginia, the main case regarding the introduction of Rule 404(b) evidence is 

State v. McGinnis, 193 W.Va. 147,455 S.E.2d 516 (1994). The McGinnis Court1aid out the 

predicates that must be established prior to introduction of Rule 404(b) evidence by the State. 

These predicates follow the two main standards for due process- notice and a hearing. As to 

notice, the McGinnis Court held, 

When offering evidence under Rule 404(b) of the West Virginia Rules of Evidence, the 
prosecution is required to identify the specific purpose for which the evidence is being 
offered and the jury must be instructed to limit its consideration of the evidence to only 
that purpose. It is not sufficient for the prosecution or the trial court merely to cite or 
mention the litany of possible uses listed in Rule 404(b). The specific and precise purpose 
for which the evidence is offered must clearly be shown from the record and that purpose 
alone must be told to the jury in the trial court's instruction. 

Syl. Pt. 1, McGinnis, 193 W.Va. 147,455 S.E.2d 516. As to the hearing requirement of due 

process, the McGinnis Court held, 

Where an offer of evidence is made under Rille 404(b) of the West Virginia Rules of 
Evidence, the trial court, pursuant to Rule 1 04( a) of the West Virginia Rules of Evidence, 
is to determine its admissibility. Before admitting the evidence, the trial court should 
conduct an in camera hearing as stated in State v. Dolin, 347 S.E.2d 208 (W. Va. 1986). 
After hearing the evidence and arguments of counsel, the trial court must be satisfied by a 
preponderance of the evidence that the acts or conduct occurred and that the defendant 
committed the acts. If the trial court does not find by a preponderance of the evidence that 
the acts or conduct was committed or that the defendant was the actor, the evidence 
should be excluded under Rule 404(b). If a sufficient showing has been made, the trial 
court must then determine the relevancy of the evidence under Rilles 401 and 402 of the 
West Virginia Rules of Evidence and conduct the balancing required under Ru1e 403 of 
the West Virginia Rules of Evidence. If the trial court is then satisfied that the Rule 
404(b) evidence is admissible, it should instruct the jury on the limited purpose for which 
such evidence has been admitted. A limiting instruction should be given at the time the 
evidence is offered, and we recommend that it be repeated in the trial court's general 
charge to the jury at the conclusion of the evidence. 

Syl. Pt. 2, McGinnis, 193 W.Va. 147,455 S.E.2d 516. 
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"The specific and precise purpose for which the evidence is offered must clearly be 

shown from the record and that purpose alone must be told to the jury in the trial court's 

instruction." McGinnis, 193 W.Va. at 154,455 S.E.2d at 523. "This safeguard is necessary to 

prevent prosecutorial abuse and overreaching. The trial court must understand that it alone stands 

as the trial barrier between legitimate use of Rule 404(b) evidence and its abuse." McGinnis, 193 

W.Va. at 155,455 S.E.2d at 524. 

"A plethora of West Virginia cases have held that when the prosecution seeks to admit 

cumulative evidence under Rule 404(b), it runs the risk of running afoul of our rule prohibiting 

'shotgunning.'" McGinnis, 193 W.Va. at 163,455 S.E.2d at 532 (citing State v. Thomas, 157 

W.Va. 640,651,203 S.E.2d 445, 456 (1974); State v. Messer, 166 W.Va. 806,277 S.E.2d 634 

(1981); State v. Spicer, 162 W.Va. 127,245 S.E.2d 922 (1978); and State v. Stollings, 158 W.Va. 

585,212 S.E.2d 745 (1975». "[T]he indiscriminate receipt of such [other crimes] evidence in 

volume and scope can predispose the minds of the jurors to believe the accused guilty of the 

specific crime by showing him guilty or charged with other crimes." McGinnis, 193 W.Va. at 

164,455 S.E.2d at 533 (quoting Thomas, 157 W.Va. at 651, 203 S.E.2d at 456). 

While this Court has held that previous threats made against a murdered victim may be 

admissible 404(b) evidence, threats made against another person should not be admissible. See 

State v. Ladd, 210 W.Va. 413, 557 S.E.2d 820 (2001) ("Evidence of the defendant's desire or 

plan to kill her stepfather was irrelevant to motive, intent, preparation, plan, identity of the killer, 

absence of mistake, or accident in the murder of her husband."). 

Moreover, in most cases, a trial court should require advance disclosure of 404(b) 

evidence, rather than an ad-hoc disclosure as the witness testifies. See State v. Headley, 168 
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W.Va. 	l38, 282 S.E.2d 872 (1981). 

[I]n such cases the trial court should demand advance disclosure by the prosecution of 
any collateral crimes and offenses which the State expects to present at trial. The court 
can then determine if their probative value is outweighed by the risk that [their] 
admission will create substantial danger of undue prejudice to the defendant. 

In this case the trial court did not get such an advance disclosure. Instead, the court 
simply cautioned the prosecution to restrict its questions about collateral crimes and 
offenses to events which occllrred shortly before the day of the murder. While the court's 
actions were commendable as far as they went, we conclude that the better course would 
have been to solicit advance disclosure and then conduct the balancing test set out in 
Nicholson. Since the trial court made no conclusion concerning the danger of undue 
prejudice to which we would feel obliged to defer, we are free to make the determination 
ourselves. 

Headley, 168 W.Va. at 140-41,282 S.E.2d at 874-75. ''The trial court should require the state to 

disclose in advance, in camera, any evidence of collateral crimes it intends to introduce at the 

trial. This disclosure is designed to permit the court to make the above determination relative to 

the probative value of such evidence." State v. Nicholson, 162 W.Va. 750, 754, 252 S.E.2d 894, 

898 (1979), overruled on other grounds. 

B. 	 TRIAL COURT'S 404B EVIDENCE PROCEDURE VIOLATED DUE 
PROCESS 

The State's shotgunning of the 404(b) began at the very beginning with the voir dire of 

the potential jurors. Defense counsel objected to the State's proposed voir dire questions 

regarding spousal abuse, arguing that such questions impermissibly delves into 404(b) evidence 

without the required McGinnis hearing. App. Vol. I, pp. 16-17. The trial court allowed the State 

to ask the jurors about spousal abuse and domestic violence, overruling defense counsel's 

objection. 	ld. at 23-24. 

At the hearing on February 26, 2007, right before voir dire began, the State indicated that 
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it had filed a notice of 404(b) evidence and that such evidence would include audio tapes, letters 

written by Defendant and his wife, as well as live testimony from witnesses. [d. at 28-29. The 

trial court did not hold a pre-trial hearing on the 404(b) issue, stating, "I don't know how in the 

world you expect me to get out of all of these little pieces of testimony all of the witnesses that 

may testify in advance of the witness tes tifying." Id. at 31. The court deferred ruling on the 

admissibility of the 404(b) evidence until after the jury was selected. 

The issue of 404(b) evidence was again brought up following voir dire on the second day 

of the trial, prior to opening statements. The court queried, "do you have to have a hearing on all 

ofthatjunk now?" App. Vol. I, pp. 167-68. The State answered, "I don't think McGinnis 

requires that you have a pretrial hearing before you begin to put on evidence, as long as there has 

been a hearing before the witness testifies." /d. at 168. The court ruled that the State should be 

cautious in calling its witnesses and "as you're calling these potential might-be 404(b) witnesses, 

watch it, and when you're going to get into- if you expect to get into a piece ofmight-be-404(b) 

material, would you please interrupt the examination of that witness and approach the bench, and 

I will make a determination then, right then and there as the witness is testifying. as to whether 

it's admitted." [d. at 170. 

While a trial court has discretion in determining the procedure under which to rule on the 

admissibility of evidence, prior to the evidence being taken in this case, the court was completely 

unaware of the scope and breadth of 404(b) evidence that the State would be shotgunning into 

the case. While such a procedure laid out by the trial court may be effective if there was a small 

amount of 404(b) evidence, the amount of 404(b) evidence that the State intended to introduce 

would make the trial impossible to conduct with the procedure set up by the court. There would 
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have been interruptions for bench conferences every other minute, making the trial last for weeks 

or months. Even if defense counsel wished to object to the 404(b) evidence, it would be 

impossible for him to make objections based upon the shear number of times that such evidence 

would be elicited by the State. As such, the flood gates were opened to Defendant being 

convicted, not based upon his guilt or innocence, but based on the torrent of evidence of other 

bad acts. 

The 404(b) evidence began being entered into evidence right away with the testimony of 

Detective Snuffer and the introduction of audio tapes made by Defendant and letters written by 

the Defendant. 3 Many of these letters referenced a so-called "cuckold" fantasy that Defendant 

had thinking about his wife with other men. App. Vol. I, p. 278. A letter was entered into 

evidence with Defendant purporting to say that he wanted to have sex with other men. [d. at 

279-80. None of this was objected to and there was no ruling as to its admissibility as 404(b) 

evidence or under Rule 403 of the West Virginia Rules of Evidence.4 The State did not stop with 

the reading of the letters and the playing of the tapes, but continued with the questioning of 

Detective Snuffer. 

Q. And whose voice were you listening to? 

A. Mark Coleman. 

Q. So you heard the voice of Mark Coleman describing wanting to have some type of 
sexual activity with three different individuals? 

3 The complete set of letters offered by the State into evidence can be found at App. Vol. 
m, pp. 49-130. 

4See United States v. Benkahla, 530 F.3d 300 (4th Cir. 2008) and United States \/. Ham, 
998 F.2d 1247, 1251-54 (4th Cir. 1993) (indicating in the Fourth Circuit, at least, that references 
to homosexuality and deviant sexual behavior is more prejudicial than references to terrorism). 
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A. David and Darrell. 

/d. at 280. The State then continued to delve into Mr. Coleman's sexual predilections. 

Q. 	 And how would you characterize their relationship based on your examination of 
those exhibits? 

A. 	 According to one letters, says they had a good relationship and they- my opinion 
is, they had other sexual partners. 

Q. 	 So would it be fair to characterize their relationship as somewhat open in nature? 

A. 	 Yes, rna' am. 

[d. at 280-81. The State then questions Detective Snuffer about hearing sexual activity on audio 

tapes submitted into evidence. [d. at 281. The State then had Detective Snuffer read into the 

record a letter written by Defendant where he makes threats against an individual named David. 

[d. at 281-83. This is just a small sample of the prejudicial 404(b) evidence that was entered. In 

this case it was not even objected to by defense counsel. 

The State then called Tracy Billa as a witness. Id. at 287. This witness demonstrates the 

ineffectiveness of the trial court's procedure in dealing with the 404(b) evidence. It leaves the 

wolf in charge of the henhouse with the State deciding when or when not a hearing on such 

evidence is required. Tracy Billa was called exclusively as a witness to 404(b) evidence- her 

witnessing a physical confrontation between Mr. Coleman and Trina Coleman and the ensuing 

restraining orders. After going through background questioning, the State requested a bench 

conference. After receiving a proffer from the State, the court ruled that it was admissible under 

404(b) and then granted defense counsel's request for a limiting instruction. Id. at 292-93. After 

a long intermission to allow defense counsel to craft such instruction, the court read the jury the 

following instruction: 
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Evidence of collateral acts of misconduct is not to be considered as evidence establishing 
guilt of the crime with which the defendant is charged. You may consider that evidence 
for a very limited purpose only. You may not consider it as proof of the charge as 
contained in the indictment. You may consider it to show absence of mistake or lack of 
accident on the part of the defendant, and if in the jury's opinion it does not do so, you 
may not consider it for any other purpose. 

[d. at 300·01. Defense counsel then asked for the instruction to be read every time that a witness 

is put on the stand to testify to 404(b) evidence. [d. at 301. The State proffered that the 404(b) 

evidence would encompass at least six witnesses. [d. at 302. While the instruction was read for 

Ms. Billo, because of the amount of 404(b) evidence to be presented by the State, the instruction 

was not read each time that 404(b) evidence was presented. Ms. Billo testified to the physical 

confrontation and restraining orders as well as to letters and tapes that she had read and listened 

to. 

Next, the State called Karen Booth as a witness to testify to primarily 404(b) evidence. 

The State again asked for a bench conference to get a ruling on admissibility, particularly of 

phone calls that this witness was present for between Mr. Coleman and Trina Coleman during 

periods of their separation. Defense counsel. did not object under 404(b), and the State proceeded 

to elicit testimony about Defendant making repeated, harassing phone calls to Trina Coleman. 

App. VoL L p. 326. 

Q. How often did he call your residence during that- those few days in June? 

A. Repeatedly. Repeatedly. Every day. 

Q. Every day? 

A. Uh·hun. 

Q. More than once on those days? 
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A. Yes. 

[d. The State then elicited from the witness that Defendant sounded frustrated and angry. [d. at 

328. Defense counsel did object to that line of questioning, which was overruled by the court. 

The State then elicited from the witness that she asked Trina Coleman to bring her something 

"because I know he has told you so many times that he is going to kill you."s Id. at 336. 

The State then called Tony Bess as a witness to testify that Defendant would constantly 

call Trina while she was working and request that she leave work. [d. at 35l. There was no 

objection on 404(b) grounds by defense counsel. 

Next, the State called Stacey Coleman as a witness to testify to an occasion when she saw 

Mr. Coleman holding a large stone in his hand and saying he would kill Trina. Id. at 359. At this 

point, defense counsel finally put forth a strong objection. Defense counsel requested that the 

court conduct a hearing prior to admitting such evidence, stating that "sometimes you conduct a 

hearing to listen to the witness." [d. at 362. The court ruled that it would allow the testimony 

simply upon the basis of the proffer of the State. Id. at 363. The court continued, "1 tell you 

what we're going to do. I may be committing error, Ms. Whitmyer, but I'm going to let this in. 

But by God, the next stuff you bring in here, you better bring something that has meat on it, all 

right? Instead of this piddly little stuff, all right?" [d. at 365. 

The State then called Donna Bryant, a co-worker of Trina Coleman, who testified that 

Mr. Coleman would repeatedly call Trina while she was at work and that Trina would "cry so 

hard that she couldn't hardly get her breath." App. Vol. L p. 390. The State then called Sally 

5 This was objected to by defense counsel and the trial court instructed the jury to 
disregard the statement. 
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Seabolt, another co-worker of Trina, who also testified that Trina would come to work crying. 

"Most of the time she was crying. Half the time she'd come in to work, I would say she's 

crying." [d. at 393. 

The court did not allow the admission of family protective order petitions flled by Trina 

and Mark Colemen when the State attempted to introduce these petitions based upon its 

handwriting expert using them as handwriting exemplars. The court held, "These petitions, 

they're just not relevant to the point in time, I don't think. It's just allegations, and not subject to 

cross-examination. It's subject to 404(b). Well, 55 and 56 are stricken or not admitted. You got 

enough exhibits. Good Lord." App. Vol. II, p. 659. However, the infonnation contained in 

these petitions and a whole lot more 404(b) evidence was introduced to the jury when the court 

allowed the admission of the report of the State's psychiatric expert, Dr. Ralph Smith. 

The court held, "With the understanding that Dr. Smith in bis testimony relied upon those 

pieces of additional data to form an opinion or opinions, I will admit the report over your 

objection. Your objection is noted, Mr. Cagle." App. Vol. n, p. 804. Mr. Cagle then requested a 

limiting instruction regarding the report, which the court denied. [d. The report was replete with 

inadmissible 404b evidence, along with hearsay and an unredacted statement from Mr. Coleman. 

The report contained information that Tracy Billo reported that Mark had said to her and Trina 

that "he felt like killing them both." See App. Vol. III, p. 158. The report contained a statement 

that Stacey Coleman had indicated "that her mom and dad argued all the time and the fights had 

got physical." [d. at 157. There was a statement from Jerry Booth who indicated ''Mark had 

slapped Trina before" that he heard "Mark screaming that he would kill her" and that Mark "had 

been threatening to kill Trina for the last two weeks." [d. The report contains a paragraph stating 
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that Karen Booth had heard that Mr. Coleman had told Trina that he "was going to take her 

hunting. He was going to cut her up. He was going to kill her. He was going to shoot her ... And 

that he would get away with it." ld. The report included information that Pam Booth had stated 

that Mr. Coleman "had begun being mentally and physically abusive on a daily basis and that Mr. 

Coleman had threaened to kill Trina several times." ld. at 158. The report contained a notation 

from Pauletta Hilton that "Trina had told co-workers that she believed Mr. Coleman was 

planning on killing her" and that when Mark and Trina would argue "it would become physical." 

ld. The report contained a statement from Tony Bess that "Trina had told him Mark had the guns 

out a couple times but he thought it was more like an intimidation thing." ld. at 159. The report 

further reference a diary in which Trina had made a comment that "she and Mark got in a fight 

and she fell, hitting her head on the front door which gave her a black eye." ld. at 159. The 

report also contained allegations of prior domestic disturbances and contained a conclusion that 

Mr. Coleman's description of the shooting as an accident "mayor may not be valid, since he 

previously made multiple threats to many people that he would kill her." ld. at 162. 

The tremendous amount of 404(b) evidence introduced in this case interfered with Mr. 

Coleman's due process right to have a fair trial judged by an impartial jury. The procedure 

employed by the trial court in which the admissibility of each piece of purported 404(b) evidence 

was addressed on an ad hoc basis, without a pre-trial evidentiary hearing, allowed the State to 

"shotgun" this inadmissible evidence before the jury.6 

6 In this case, it was both a figurative and literal "shotgunning" of evidence, as at one 
point during the cross-examination of the Defendant's firearm expert, the State began swinging 
the at-issue firearm around the courtroom, and at one time pointing it at the jury. 

Ms. Whitmyer: And I'm going to approach you for just a second here. Now, when 
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The introduction of such voluminous and impermissible Rule 404(b) evidence, without 

the proper pre-trial McGinnis hearing was error of a constitutional and prejudicial magnitude 

requiring reversal of the conviction. 

C. 	 THE FAILURE TO REQUEST A PRE-TRlALMCGINNIS HEARING WAS 
INEFFECTIVE 

Mr. Coleman argues that trial counsel was ineffective when he failed to object to the 

shotgunning of voluminous and prejudicial Rule 404(b) evidence by the State. 

Petitioner suggests that trial counsel's performance was deficient when he allowed a 

multitude of Rule 404(b) evidence to be entered into evidence by the State without objection. 

First, based upon the voluminous nature of the Rule 404(b) evidence intended to be entered by 

the State, trial counsel should have moved for a pre-trial McGinnis hearing on the admissibility 

of the evidence. Instead, the trial court conducted a review of the admissibility of any tendered 

404(b) evidence on an ad hoc basis prior to each of the State's witnesses testimony during the 

you were demonstrating this test, you had the rifle in your right 
hand, correct? And you were demonstrating from a side angle? 

The Court: Ms. Whitmyer, don't swerve that thing around. I know it's not 
loaded, but I don't like pointing guns at people. 

Ms. Whitmyer: Okay, Judge. I'm sorry. I'm just going to hold it like this, Judge. 

The Court: Now you're pointing it back there. 

Ms. Whitmyer: It's not loaded, Judge. 

The Court: Oh, I know. Yeah. Yeah. We know about what that means. Hold 
the muzzle up in the area. There you go. 

App. Vol. II, p. 766. 
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trial. This procedure was problematic for three reasons. First, the procedure relied upon the 

State to inform defense counsel and the trial court that a certain witness was going to be offering 

potential Rule 404(b) evidence. Second, conducting the admissibility analysis during the trial on 

a piecemeal basis did not allow for a full examination of the 404(b) witnesses and failed to allow 

the trial court to make a fully informed holding on the admissibility of the evidence under Rule 

404(b), but also under Rules 401 and 403 of the West Virginia Rules of Evidence. Third, the 

procedure made it a herculean task for any defense attorney to be able to object to every piece of 

potential 404 (b) evidence. Thus, even though trial counsel was able to offer some objections to 

the proffered 404(b) evidence, an overwhelming amount of 404(b) evidence slipped through 

without objection and without the proper analysis conducted by the court. 

Mr. Cagle believed that the over 170 items introduced into evidence, including some with 

potentially prejudicial information, were supportive of Mr. Coleman's diminished capacity 

defense. App. Vol. m, p. 440. However, he did admit on cross-examination that evidence 

concerning Mr. Coleman's sexuality may have been prejudicial. 

Q. Would you agree that bringing into evidence ... that he was involved in 
homosexuality might not be something that the jury viewed favorably? 

A. Possible. 

App. Vol. ill, pp. 451-52. He did not seek to limit this prejudicial information contained on the 

tapes in any way. Again, a properly conducted McGinnis hearing would have allowed for Mr. 

Cagle to object on relevancy grounds and then on grounds that such infonnation was unduly 

prejudicial. 

Moreover, even though not having any specific recollection of his post-trial motion, in his 
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post-trial motion, Mr. Cagle attempted to argue that Mr. Coleman should be granted a new trial 

based upon the admission of unduly prejudicial404(b) evidence. App. Vol. IT, pp. 960-61. 

Harry Smith, Petitioner's expert, testified that he believed allowing this unduly 

prejudicial evidence to go to the jury without objection was ineffective assistance. 

There was ... some 170 items. They were tapes, they were notes, there were memoranda 
of various sorts that were all seized pursuant to a search warrant. As I have characterized 
them, they were crude, vulgar, sexually charged .... [T]hey were basically information 
which was very unsavory .... 

Those items went to the jury without any objection.... I think many of them would not be 
relevant. Many... if relevant, their probative value would have been overshadowed by the 
prejudicial effect. And some, in fact, may have been 404(b). 

App. Vol. III, pp. 393-94. 

Petitioner suggests that trial counsel's performance fell below an objective standard of 

reasonableness when he allowed all of the items to go back to the jury room without objection 

and without any redaction. The information on these tapes and letters was highly inflammatory 

in that it had references to homosexuality, adultery, and other unsavory matters involving Mr. 

Coleman. Mr. Cagle should have objected to their admission, or at the very least if he wanted 

some of the tapes in for context of the psychological defense, he should have specifically 

objected to the unduly prejudicial pieces of evidence. After all, he could have presented the jury 

with a tape where there was no sound, even though Mr. Coleman was claiming to hear 

conspiratorial conversations, without the tapes involving Mr. Coleman talking about his 

homosexual encounters. 

Further, Petitioner suggests that the failure to object to these highly prejudicial and non

relevant pieces of evidence effected the outcome of the case. Where the defense case was based 
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upon the credibility of the reported accidental nature of the shooting, the highly inflammatory 

evidence served to inflame the passions of the jury against Mr. Coleman. 

Moreover, Petitioner avers that the shotgunning of 404(b) evidence unduly prejudiced 

Mr. Coleman's ability to have a fair trial and violated the due process clause of the state 

constitution. The State's "shotgunning" of 404b evidence in front of the jury, allowed the jury to 

be predisposed to convict Mr. Coleman not on the evidence of whether the shooting was 

intentional or accidental, but instead on the volume of other bad acts allegedly committed by Mr. 

Coleman. The scope of collateral acts evidence included references to Mr. Coleman's 

homosexual conduct, statements regarding Mr. Coleman's open relationship and 'cuckold' 

fantasy, testimony regarding other confrontations and arguments between Mr. Coleman and Trina 

Coleman, threats made by Mr. Coleman against other individuals, alleged phone harassment by 

Mr. Coleman, and the introduction of the State's psychiatric expert's report that was replete with 

references to 404(b) evidence, including references to statements and incidents that the court had 

already ruled were inadmissible. 

As such, Mr. Coleman suggests that trial counsel's performance regarding the 

voluminous 404b evidence fell below an objective standard of reasonableness and that it is likely 

that the result of the trial would have been different had trial counsel properly objected to the 

entry of such evidence. 

D. 	 APPELLATE COUNSEL'S FAILURE TO RAISE THE 404B ISSUES ON 
DIRECT APPEAL WAS INEFFECTIVE 

Petitioner further argues that appellate counsel was ineffective when he failed to raise any 

of the preserved 404(b) issues on direct appeal. As previously stated, appellate counsel filed a 
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brief that consisted entirely of one overarching argument- sufficiency of the evidence. Had he 

properly filed a petition for appeal that included the 404(b) errors, Petitioner would not have to 


seek to address these issues under the stricter standards in a habeas proceeding, but instead could 


have addressed these issues solely on evidentiary error grounds. Petitioner suggests that it is 


clear that had the issue been raised on direct appeal, it is likely that this Court would have agreed 


that the procedure employed by the trial court was insufficient in light of the voluminous 404(b) 


evidence sought to be entered and actually entered into evidence. 


vm. ISSUE 6 - TRIAL COUNSEL WAS 1NEFFECTIVE IN FAILING TO REASONABLY 

INVESTIGATE AND DISCOVER EXCULPATORY EVIDENCE CONTAINED IN 
THE STATE'S DISCOVERY 

This Court has held that "[t]here are three components of a constitutional due process 

violation under Brady v. Maryland, 373 U.S. 83 (1963), and State v. Hatfield, 286 S.E.2d 402 

(W. Va. 1982): (1) the evidence at issue must be favorable to the defendant as exculpatory or 

impeachment evidence; (2) the evidence must have been suppressed by the State, either wilfully 

or inadvertently; and (3) the evidence must have been material, i.e., it must have prejudiced the 

defense at triaL" Syl. pt. 2, State v. Youngblood, 221 W.Va. 20,27-28,650 S.E.2d 119, 126-27 

(2007). "[E]vidence is considered suppressed when 'the existence of the evidence was known, or 

reasonably should have been known, to the government, the evidence was not otherwise 

available to the defendant through the exercise of reasonable diligence, and the government 

either willfully or inadvertently withheld the evidence until it was too late for the defense to 

make use ofit.'" Youngblood, 221 W. Va. at 31 n. 21, 650 S.E.2d at 130 n. 21 (citations 

omitted). Thus, even if the failure to disclose material exculpatory evidence is inadvertent, it can 

still be a Brady violation. See, e.g., State v. Farris, 221 W.Va. 675, 680, 656 S.E.2d 121, 127 
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(2007). Furthermore, a Brady violation can still occur even if the material exculpatory evidence 

is disclosed, but it is disclosed too late for the defense to effectively use it. [d.; see also Miller v. 

United States, 14 A.3d 1094, 1107 (D.c. 2011). 

During his direct examination by the State, Dr. Boiko, the Chief Deputy Medical 

Examiner who performed the autopsy on Trina Coleman, testified that contrary to his report there 

was black soot that was found on Trina Coleman's finger, indicating that the muzzle of the 

weapon was close to her finger or that she had her hand in contact with the muzzle: 

Q. 	 All right. Is there any way to determine how far the muzzle would have been 
from Mrs. Coleman's left ring finger at the time that the muzzle discharged, or the 
gun was discharged, or do you know? 

A. 	 No. not exactly. To determine close range gunshot wound, you have to see soot 
on the finder. And I don't see - Well, it is soot here. It is soot here. So distance 
from the fmger by itself was very close, three inches approximately. Because on 
the left finger, you can see black soot deposition .... 

App. Vol. I, p. 435. 

Q. 	 And just so that we're clear, you mentioned that there is one particular photograph 
that depicts some soot on it. Let me hand you State's Exhibit A-1 0 and A-1I, and 
ask you if those particular photographs depict the soot that you have stated? 

A. 	 Yes. This left fmger injured by bullet, and around this wound you can see black 
soot deposition, which means that it was close range gunshot wound. 

Q. 	 ... Let me have you take a look at your report, if you would, just so that we're 
clear. I want to know if... there is any difference in your report .... 

A. 	 Yes. In my report, it says that the tip of the finger with fingernail is almost 
amputated and connected to the finger just by skin fragment on ulnar surface of 
the fmger. No soot deposition, searing or stippling is noted on wound margins. 
It's inconsistency. And I don't know how it happened. On picture, it's visible 
that it's soot deposition. 

Q. 	 So you think there may have been a typographical error in the report? 
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A. 	 I think so. My main attention was to the major injury of the face. And it was 
inconsistency. I apologize. 

Id. at 436-37. 

On March 2, 2007, at the end of that day of trial, trial counsel made an oral amended 

disclosure regarding his firearm expert, Les Roane. 

Mr. Cagle: ... I need to make an amended disclosure on Mr. Les Roane's testimony. 
I've got to make that amendment in light of the changed testimony of the 
medical examiner. And in light of the medical examiner's altered 
testimony, Mr. Les Roane believes that it is reasonably consistent with the 
evidence that the finger not only was to the point of the gun, the barrel of 
the gun, and that that would cause it to fire the moment the person that had 
the gun in his hand had the trigger back and was letting the hammer 
descend back up to its up position .... 

The Court: You talking about the medical examiner's report not mentioning soot on 
the finger? 

Mr. Cagle: That's right. In fact, it said the contrary. We had looked at that issue 
because we thought that may well have been what happened, as an 
explanation of why it was flred, but we couldn't put it together because the 
medical examiner had said there is no soot stippling anywhere found. But 
now he has said differently. 

App. Vol. IT, pp. 642-43. 

On direct examination on March 5, 2007, Defendant's firearm expert, Les Roane, 

testified: "I examine the way the rifle functioned and determined that - or I compared the way 

that it functioned, the way that it could function, to the accounts of the way the shooting 

occurred." Id. at 744. Mr. Roane further testified that he had made a film of the tests that he had 

performed on the rifle and that film was played for the jury. [d. at 747, 749. 

At the time of the testing and filming, however, Mr. Roane believed that there was no 

soot deposition or stippling on Trina Coleman's fingers or hands and did not learn of the soot 
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deposition until the testimony of the State's medical examiner. 

Q. 	 ... I take it it is important that that [sic] be accurate, as reported, for you and 
people that work in your field to at least understand the distance. Is that not the 
case? 

A. 	 Yes, sir, that's correct. There is no way that I would know other than from the 
autopsy report. 

Q. 	 Now, were you then told that last Thursday, the medical examiner said, in fact, 
that there was soot deposition on the finger but nowhere else? 

A. 	 Yes, sir, I was. 

[d. at 756. 

When shown the soot deposition pictures for the first time, Mr. Roane responded, 

"Well, this is the first time I have seen these pictures [with the soot deposition] specifically, 

although I knew that had occurred in the testimony. But it's significant in that the soot 

deposition here, relative to where the bullet obviously penetrated, indicates that the hand had to 

have been very, very close to the muzzle, if not in actual contact." Id. at 757. 

At the habeas hearing, trial counsel testified that he believed he had sufficient time to use 

the late-disclosed eXCUlpatory evidence. 

Q. 	 And after Dr. Boiko kind of changed what was in his report saying, yes, there was 
soot and stippling when previously he had not .... did you have enough time during 
the trial to process that information and discuss it with your expert? 

A. 	 Yes. 

Q. 	 And do you believe that any additional time was necessary or would have helped 
you in dealing with the new information from Dr. Boiko and what Mr. Roane 
eventually testified to? 

A. No, I don't. 

App. Vol. ill, pp. 437-38. 
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Mr. Cagle further testified that he discussed the changed opinion with his expert, Les 

Roane, and Mr. Roane did testify about it. Mr. Cagle continues that he thought it should have 

made a difference but was disappointed that it did not. [d. at 438. However, on cross

examination, Mr. Cagle admits that Mr. Roane had created videos of his testing of the weapon 

and that he did not redo his videos of the testing of the weapon based on the late-disclosed 

exculpatory evidence. ld. at 461. However, he still maintained that he was "quick on his feet" 

and able to use the newly disclosed exculpatory evidence effectively. ld. At 460-61. 

Mr. Coleman's expert, Harry Smith, testified that in his opinion the late-disclosed 

exculpatory evidence "would have affected, in my judgment, the further presentation of the 

defense. I think it would have been appropriate to move either for a mistrial or a continuance, 

rather than to attempt to deal with that just as a matter of being light on your feet. And that was 

not done." App. Vol. ill, pp. 381-82. 

Disclosing the fact that Trina Coleman had soot deposition on her finger, indicating that 

her finger was in contact with the barrel of the firearm, during the direct examination of the 

State's expert, on the fourth day of the trial, was too late of a disclosure for the defense to 

effectively use such information. Trial counsel neither moved for a mistrial nor a continuance 

based upon this late-disclosed exculpatory information. See Wilhelm v. Whyte, 161 W.Va. 67, 

72,239 S.E.2d 735, 740 (1977) ("[B]ecause of the particular wording in Article III, Section 14 of 

the West Virginia Constitution that the accused 'shall have the assistance of counsel, and a 

reasonable time to prepare his defense', there is, independent of the Due Process Clause in our 

Constitution, a constitutional right to a continuance if the defendant is not accorded a reasonable 

time to prepare his defense."). 
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Moreover, had trial counsel hired an expert to review the photographs or even provided 

the photographs to his firearm expert, it would have been apparent tbat there was soot and 

stippling on the victim's fmger. Had such reasonable investigation been carried out, trial counsel 

would have been able to formulate a more complete theory of the defense based upon this 

evidence. 

Had the evidence of the soot deposition been disclosed earlier, Mr. Roane would have 

been able to incorporate that factual situation into the tests that he had performed on the fIrearm 

and videotaped for the jury. However, because of the late disclosure and because of trial 

counsel's failure to adequately investigate, he was unable to do so. In fact, Mr. Roane had to 

base his tests and examination on the firearms with the exact opposite factual conclusion- that 

there was no soot deposition anywhere on Trina Coleman's body, indicating that the fIrearm had 

been fired from a distance. Such late disclosed information, correcting a previously disclosed 

erroneous fact, completely interfered with the ability of Mr. Roane to effectively present his 

expert testimony and conclusions to the jury. Any testimony that Mr. Roane could not have 

performed such tests because it would be dangerous, as offered by Mr. Cagle during the habeas 

hearing, was simply flippant. App. Vol. ill, pp. 458-61. Of course, Mr. Roane could have 

performed a test that involved the effect of a hitting of the gun barrel that would not have put any 

tester at risk, either through automated means, or simply by performing the tests as they had been 

previously, with "dummy" bullets . 

. Trial counsel's failure to move for a continuance or mistrial fell below an objective 

standard of reasonableness. 

Moreover, this failure was prejudicial to Mr. Coleman's case. The exculpatory evidence 
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made it more likely than it had been previously based upon the evidence at trial that the shooting 

was accidental and not intentional. The only way for trial counsel to demonstrate this to the jury 

would have been to have his firearm expert do a demonstration of why this was the case. As trial 

counsel testified, he believed that such evidence should have made a difference, and it would 

have made a difference had trial counsel either undertook the necessary investigation on his own 

prior to trial to learn of this evidence or requested the necessary time to present the evidence to 

the jury effectively. 

Therefore, Mr. Coleman was denied effective assistance of counsel. 

IX. 	 ISSUE 7 - TRIAL COUNSEL WAS INEFFECTIVE IN ALLOWING THE STATE'S 
MEDICAL EXAMINER EXPERT TO TESTIFY TO THE TOXICOLOGY TESTING 
AND RESULTS 

In Melendez-Diaz v. Massachusetts, 557 U.S. 305 (2009), the United States Supreme 

Court held that the admission of certificates of state laboratory analysts regarding a drug type and 

amount in lieu of in person testimony of the analysts was a violation of the Sixth Amendment 

right to confront witnesses as defined by Crawford v. Washington, 541 U.S. 36 (2004). In 

Bullcoming v. New Mexico, 131 S.Ct. 2705 (2011). the United States Supreme Court extended 

the holding ofMelendez-Diaz and held that the prosecution violates the Confrontation Clause 

when it introduces a forensic laboratory report through in-court testimony of an analyst who did 

not perform the analysis nor observe the analysis. 

In State v. Kennedy, 229 W.Va. 756, 768,735 S.E.2d 905,917 (2012), this Court applied 

the holdings of Melendez-Diaz and Bullcoming and found that "for purposes of use in criminal 

prosecutions, autopsy reports are under all circumstances testimonial" and thus subject to the 

Confrontation Clause. 
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Moreover, important for this case, even though Melendez-Diaz and Bullcoming were 

decided after Mr. Coleman's conviction, this Court has held that "Bullcoming, Melendez-Diaz, 

and Williams merely clarify and apply Crawford's principles and do not, themselves, constitute 

'new' rules of criminal procedure." Kennedy, 229 W.Va. at 977 n.22, 735 S.E.2d at 926 n.22. 

"An old rule applies both on direct and collateral review, but a new rule is generally applicable 

only to cases that are still on direct review." Whorton v. Bockting, 549 U.S. 406, 417 (2007) 

(citing Teague v.lAne, 489 U.S. 288 (1989)). Thus, Crawford, which was being applied in 

Melendez-Dial, and Bullcoming and was decided in 2004 is an old rule with respect to Mr. 

Coleman's case, in which he was not sentenced until 2007. As such, the applications of 

Crawford in Melendez-Diaz and Bullcoming apply to his case. 

In the instant case, Dr. Iouri Boiko, the Deputy Chief Medical Examiner, performed the 

autopsy ofTrina Coleman. However, James C. Kraner, the Chief Toxicoiogist, performed the 

toxicology testing on the victim. The State did not call Dr. Kraner as a witness and instead 

offered testimony regarding the results of the toxicology test through Dr. Boiko, who did not 

perform the test and was not present when the test was performed. 

At trial, the State inquired of Dr. Boiko: 

Q. 	 Did your office personnel perform tests to determine whether there were any 
controlled substances in Mrs. Coleman'S system at the time that she was shot? 

A. 	 Yes. We performed toxicological study. It was negative. It means no alcohol, no 
drugs in the body. 

Q. 	 Okay. No alcohol, no marijuana, no methamphetamine? 

A. No. 

App. Vol. I, p. 434. 
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On cross-examination, trial counsel queried: 

Q. 	 Did you do the toxicology? 

A. 	 No. 

Q. 	 That's not something you as the pathologist would do, is it? 

A. 	 No. But I received the report from toxicology lab. 

Q. 	 So that the jury distinguishes that, the toxicology is done by other? 

A. That's correct. 

Id. 444-45. Trial counsel then began to cross-examine the medical examiner on the blood 

transfusion that Trina Coleman received to save her life and the effect that such transfusion 

would have on the toxicology results, i.e. whether the tested blood was prior or post-transfusion. 

Q. 	 How many pints of blood did Trina Coleman get in the life saving efforts at 
Charleston Area Medical Center? Do you know? 

A. 	 No, I don't know this information. 

[d. at 445-46. When asked about whether the blood tested by the toxicologist was prior to 

transfusion, i.e. "admission blood," Dr. Boiko responded, 

A. 	 That I don't know which blood was checked here, and we need to ask Toxicology, 
Chief of Toxicology. But it's possible that it was admission blood which was 
checked. 

[d. at 446-47. However, Dr. Boiko then indicated that he believed the report said that it was in 

fact "admission blood" that was tested. [d. at 447. 

Based on Crawford and the later cases applying it, the State's use of Dr. Boiko, the 

pathologist, as a surrogate for the testimony of Dr. Kraner, the toxicologist, violated Mr. 

Coleman's constitutional right to confrontation. Dr. Boiko did not perform the toxicology testing 
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and was not present for the testing. Nor was Dr. Boiko qualified as an expert to offer an opinion 

regarding forensic toxicology. Dr. Boiko was qualified in field of forensic pathology not forensic 

toxicology. Using a surrogate forensic toxicologist that did not perform the toxicology testing 

nor witness the toxicology testing would have been a violation of the Confrontation Clause. 

Using an expert in a different field of expertise for which he was not qualified to offer an opinion 

made Dr. Boiko an even worse surrogate for the toxicologist. 

Furthermore, as was clear from Dr. Boiko's testimony, trial counsel was unable to 

effectively cross-examine Dr. Boiko on the toxicology report because Dr. Boiko did not have 

direct knowledge of the testing or what blood was actually tested by the toxicologist. App. Vol. I, 

pp. 438-48. Thus, trial counsel should have objected to the State using Dr. Boiko as a surrogate 

witness for the absent toxicologist and such objection would have properly been sustained by the 

trial court, pursuant to the Confrontation Clause. 

At the habeas evidentiary hearing, Mr. Coleman's expert, Harry Smith, testified: 

Q. 	 The autopsy report by Dr. Boiko, he also was permitted to testify as a toxicologist 
surrogate, correct? 

A. 	 That's correct. 

Q. 	 Was there anything that you found to be unusual or deficient about that? 

A. 	 Well, under the right to confront witnesses, ... Dr. Boiko would not have the 
ability, if objected to, to testify as to toxicology results because he didn't do the 
toxicology studies. 

Q. 	 And how does that tie in importantly to the theory of the defense of accidental 
shooting? 

A. 	 Well, ... the condition oithe victim at the time that she was taken to the hospital 
would have been important, particularly any toxicology test regarding the 
presence of drugs or alcohol in her system. Dr. Boiko could not testify about that. 
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No toxicologist was called to testify about that. It's a very critical issue, 
considering the theory of defense. 

App. Vol. III, pp. 385-86. 

The fact that the toxicology of the victim being a critical issue, at least in the view of Mr. 

Cagle, was supported by the fact that Mr. Cagle attempted to cross-examine multiple state 

witnesses on the victim's physical condition in an attempt to make the inference that the victim 

was also abusing methamphetamine with Mr. Coleman. App. Vol. L p. 397, App. Vol. II, pp. 

534-35, 540, 681. 

At the habeas hearing, Mr. Cagle did not provide an explanation as to why he did not 

object to the surrogate testimony or consult with his own toxicologist expert. 

Petitioner suggests that trial counsel's performance fell below an objective standard of 

reasonableness when he failed to object to the surrogate testimony of the toxicologist through Dr. 

Boiko. Such testimony would not have been permitted had trial counsel offered an objection 

since it violated Mr. Coleman's Sixth Amendment right to confrontation. As such, the failure to 

object was error. 

Petitioner further suggests that the failure to object to and limit the introduction of the 

toxicology report was prejudicial. The accident theory of defense would have been supported by 

a toxicology assessment of Trina Coleman showing that she had controlled substances in her 

system. The jury was left with the impression that there were no controlled substance in her 

system even though there was no cross-examination about the actual testing and whether the 

testing was on admission blood or transfusion blood. Had cross-examination been obtained of 

the toxicologist, the testimony would have been elicited that the toxicology report would not 
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have been able to tell whether there were or were not controlled substance in her system at the 

time of the shooting. 

Furthermore,- this error combined with the numerous other errors regarding the admission 

of otherwise inadmissible evidence clearly prejudiced the outcome of Mr. Coleman's trial. 

Thus, Mr. Coleman suggests that the circuit court erred and abused its discretion in 

finding that trial counsel's performance was not ineffective. 

X. 	 ISSUE 8 - TRIAL COUNSEL WAS INEFFECTIVE WHEN HE FAILED TO OBJECT 
TO TESTIMONY REGARDING MR. COLEMAN'S PRE-TRIAL INCARCERATION 

This Court has held that "a defendant has the right to be free of physical restraints in the 

court room and from any inferences that the jury may draw from such restraints." See State v. 

Brewster, 164 W.Va. 173, 177,261 S.E.2d 77,81 (1979). This rule stands for the further 

proposition that it is also improper for the State to comment on or elicit testimony regarding the 

Defendant being in pretrial custody. See, e.g., Bowe v. State, 514 A.2d 408 (Del. 1986). The 

Fourth Circuit has held that remarks about a defendant's pre-trial custody are "clearly improper." 

United States v. Faldh, 424 Fed.Appx. 202 (4th Cir. 2011) (quoting United States v. Bennett, 984 

F.2d 597,608 (4th Cir. 1993)). 

Here, there were multiple occasions where either the State or Mr. Coleman's own counsel 

elicited testimony regarding Mr. Coleman's pretrial incarceration. During direct examination of 

Dr. Thomas Martin, trial counsel elicited from Dr. Martin that he had performed the evaluation 

of Mr. Coleman at the jail. App. Vol. II, p. 692. The lead investigating officer, Detective 

Snuffer, further testified that he obtained handwriting exemplars from Mr. Coleman at the jail. 

App. Vol. I, p. 238. Mr. Coleman's pre-trial incarceration was put before the jury on several 
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other occasions, including in the admission of the State's psychiatric expert's report, which 

contained multiple references to Mr. Coleman's pre-trial incarceration and being "shackled" 

during his interview. 

When asked about it during the habeas evidentiary hearing, trial counsel offered the 

following response: 

Q... 	 You did not raise an objection to those references of incarceration. Can you tell 
us why you did not? 

A. 	 No, I can't tell you why I did not. It is what it is. 

App. Vol. III, p. 446. 

Petitioner suggests that such error by trial counsel satisfies the first prong of Strickland. 

Trial counsel's performance fell below an objective standard of reasonableness in failing to 

object to these references and in eliciting references through his own questioning. At the habeas 

hearing, trial counsel admitted that there was no strategic reason for doing so. As such, trial 

counsel's failure to object and his voluntary presentation of evidence of Mr. Coleman's pre-trial 

incarceration was clear error. 

The only question, therefore, would be whether such error satisfies the prejudice prong of 

Strickland. Mr. Coleman suggests that it does- both standing alone and cumulatively with other 

errors that shifted the presumption of innocence off of Mr. Coleman. Petitioner suggests that this 

error, combined with the error in failing to object to the prosecutor's improper comments on Mr. 

Coleman's failure to testify and the prosecutor's improper comment to the jury regarding the jury 

instructions, resulted in prejudice to Mr. Coleman. The fact of Petitioner's pre-trial incarceration 

and that he was never released on bond prior to the trial is particularly problematic in the instant 
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case where Mr. Coleman was arguing that the shooting of his wife was accidental. His continued 

incarceration, despite his protestation of non-intentionality of the shooting, may have lead the 

jury to presume that the court had found his theory of accident unpersuasive and that Mr. 

Coleman was too dangerous to release. Moreover, combined with the other errors related to his 

invocation of his right to remain silent and the jury instruction, this error served to vitiate any 

presumption of innocence afforded to Mr. Coleman by the constitution. Had such error been 

objected to, the result of the jury trial may have been different. 

XI. 	 ISSUE 9 - CUMULATIVE ERRORS 

Petitioner suggests that all of the cumulative effect of all of the errors raised above 

prejudiced his constitutional rights and rendered his trial unfair.7 

"Where the record of a criminal trial shows that the cumulative effect of numerous errors 

committed during the trial prevented the defendant from receiving a fair trial, his conviction 

should be set aside, even though anyone of such errors standing alone would be harmless error." 

SyL pt. 5, State v. Smith, 156 W.Va. 385, 193 S.E.2d 550 (1972). 

Even though Petitioner does not have a right to a "perfect" trial, Petitioner sq.ggests that 

the clear errors outlined above indicate that he did not just merely have an imperfect trial, but 

that he also had an unfair trial. As such, Petitioner suggests that the cumulative effect of the 

7 Petitioner raised the issue of trial counsel's waiver of the preliminary hearing and failure 
to request a suppression hearing on Mr. Coleman's statement to law enforcement. While Mr. 
Coleman would admit that these issues standing alone do not rise to the level of ineffective 
assistance as interpreted by this Court, these errors point to a theme of failing to use all of the 
tools available to a defense counsel to defend a client. Whether or not probable cause was found 
or whether or not the statement was deemed voluntary, preliminary hearings and suppression 
hearings have valuable incidental benefits to a defendant, and it is bewildering to undersigned 
counsel why a trial counsel would waive either one without receiving anything in return. See 
Coleman v. Alabama, 399 U.S. 1,9,90 S.Ct. 1999,2003 (1970). 
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errors should lead this Court to reverse the decision of the circuit court. 

CONCLUSION 

Based on the foregoing argument, Petitioner suggests that the circuit court abused its 

discretion when it denied his petition for habeas corpus relief. Petitioner respectfully requests 

that this Honorable Court reverse the order of the circuit court, find that Petitioner is entitled to 

habeas relief, and remand his case for a new trial to be held in accordance with Petitioner's 

constitutional rights. 
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