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• SCANNED 

IN THE CIRCUIT COURT OF KANAWHA COONTY. ~V@~ 

=rc~GINIA"""L 	 2011 KAY 26 Pili: 15' 
CAl HY S. r.Al S(·~, ClF;t~

KAIIA(lilA COl-~.IY. eiiliWlf C'DURT
Petitioner, 

v. 	 Civii Action 14-"-583 
Judge Charles E. IGng 

MARVIN c. PL~,WARDEN, 
HUTTONSVRLECORRECTIONALCENTE~ 

Respondent. 

FIND~GS OF FACT, CON~US10NS OJ;i' LAW AND FINAL QRDER 

Pending before this Court is ~e petitioner's amended petition for.writ ofh~beas corpus. 

Following a review of the entirt: lUlderlying criminal file in Felony Indictment No. 06-F~2.21; a , 

review of the amended petition m;td supporting memorandum of I~~, and the ~sponse; a review 

ofthe testimony and ar~ent.froin the omnibu.~ 'evident:Wy hearing, as well as ail. examination' 
.' .. 	 . . 

ofthe·pertinent I~w, this CoUrt malces tl1efollo~g findfugs offact, conclusions ofls.w and final 

order. 
I. 

1. Th~ petitioner shot and killed his wife, Trina Coiczpan on March 2, 2006. There was 

never any factual dispUte as tQ the fact that the petltiQiler posses.se4 i4e weapon, and had it in his . ,. . .' 	 . '... 

l1ands !it'the tim.e the fatal shot d~char8ed. Therefore, the elemen~ in dispute at trlai were whether 
. . 	 . . . 

the shooting was an accident or deliberate, and ifdeliberate, whether the state CQuld prove that the 

petitioner possessed the requisite mental ~ to commit murde~ in the first degree. or some lesser 

~egree ofhoinieide. 
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2. A Kanawha County grand jury indicted the petitioner for murder in the first degree in 

Ofj-F-221. 

3. The petitioner elected to go to trial, represented. by retained counsel, James Cagle. Trial 

commenced withjwy selection on February 26, 2007. (frial Transcript.) 

4. The state sought to inquire of the potentiaJ jurors their opinions as to the behavior of 

domestic violence victims. Defense counsel objected butthe objection was ovemiIed. (Tr. Tr. 23" 

24.) 

s~ The state intended to present statements made by the petitioner about the shooting. 

Defense counsel no~ he had not objected to. the admissibilitr of the statement. 4: want the 

statement in. you know." (Id. at 26.) 

6. The state had given notice, prior to trial, ofvarious pieces ofevidence which might be 

construed as "misconduct" under Rule 404(b}. (ld. at 28.) Those items included letters written by 

the petitioner in which he threate~ed the victim's life, and tapes and witnesses involving conduct 

ofthe petitioner tow¢ the victim. (ld. at 29.) 

7. During voir dire•.the stateinq~ of prospective jurors whether ~y ofthem believed 

that the stateshouJd~ot prosecute Crimes which occurred in the home or become involved in cases 

offainily violence. No prosp'ecti'Ve jurot responded (in anyway) to that inquiry. The state asked, 

but withdrew; a question regarding a victim s~king (or not seeking) help when she was a victim 

ofspouSal abuse. (Id. at 95.) 

8. Befo~ opening statements, and out ofthe presence ofthejury, the state (despite the fact 

that the petitioner did DOt object to the admissibility of the state~ents made by the petitioner) 
. . 

presented evidence on the admissibility ofpetitioner·s statements after be shot ~wife. (Id. at 146, 

etseq.) 
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9. One ofthe officers who witnessed a statement from the petitioner, a Sergeant Lilly. was 

deployed in Iraq at the time oftrial and would not return for some months. (Id. at 141.) 

ID. Detective Snuffer testified that he was informed by Sergeant Lilly that the petitioner 

bad stated he was trying to scare bis wife, pointed the gun at her, and accidentally shot her in the 

face. That statement was Consistent with a later recorded statement, and defense counsel did not 

want the statement excluded. (ld. at 149.) 

11. Detective Snuffer witnessed the petitioner being given his Miranda rights. Moreover, 

Detective Snuffer also info01led the petitioner ofbis Muanda rights. (Id. at 153.) The petitioner 

~ved his rightS. Moreover, the defense did not object to the admissibility of~e statements. (Id. 

at 156.) 

12. Certain items were seized as evidence from the Coleman'llouse where the crime 

occurred. The police obtained a search warrant, and defense counsel did riot contest the validity 

offu.at warrant (Id. at 163.) 

13. As to any potential 404(b) evidence, the court requested that the prosecutor approach 

. the b~ch before any witn~ testified as to thatmateriaJ, allowing defense counsel to interpoSe an 

appropn.te objection. (Id. at 170.) 

14. Before opening statements, the jury was instructed that what the Ja.wyers said was not 

evidence. (Id. at 181.) 

1S. The defense theory. asoutliried in'opening, was that the petitioner did not intend to kill 

his wife. did not bow the gun was loaded, and that the shooting was an accident. The petitioner 

was a meth~phetamine addict. Because of his addiction, he did not sleep for days, and hi~ 

judgement was affected. (Id. at 191-92.) 
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16. The Kanawha County Sheriffs Department responded to the Coleman residence at 

about 7:32 p.m. on March 2. 2006. in response to a 911 call regarding a shooting. (Id. at 198, 200.) 

17. Although the defense lawyer stated that he wanted petitioner's statements to the police 

admi~ the prosecution, nonetheless, established that the petitioner bad been given his Miranda 

rights. and that those rights were voluntarily waived, without pressure or inducement, and the 

petitioner gave a voluntary statement. (ld. at 204; 206-209; 210.) 

18. The police obtained a search warrant for the petitioner's residence. Among the items 

collected as evidence were numerous cassette tapes (ld. at 226). The tapes ~ere c~llectedprimarily 

because the petitioner told the police that on the tapes one could hear the victim threatening to kill 

petitioner's father. threa~ning to bave David Huffu;lan kill the father (or perhaps the petitioner 

himself) and sexual matters. (ld. at 227-228). 

19. Sergeant Snuffer personally listened to some ofthe tapes and beard no threats against 

the life ofeither petitioner or his father. (Id. at 228-22,9.) Nor'did he hear any plots or conspiracie,s 

against the petitioner or his father. (ld. ~t 229.) Sergeant Snuffer listened tc? other tapesfol,lrid in 
. " . , 

\;anOUS Jocations ofthe house and again fOllnd no threats or plots againSt petitione( or any other 

person. (ld. at 234-235,.) 

20. Certain written documentS were recOVered from the, house. Sergeant SnUffer obtained 

exemplars o(the petitioner's handwriting for comparison purposes. Sergeant Snuffer did state he 

met with the defense lawyer. the petitioner IlDd the defense investigato.. "at the jail." (Id. at 238.) 

21. Methamphetamine was recovered nom. the house. (Id at 239.) 

22. As to the contents of the letters, genenilly. Sergeant Snuffer indicated that the letters 

were graphic and angry, containing threats against the victim and also against David and Darrell 
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Huffman. This comment was not objected to; however. Sergeant Snuffer did not state that the 

petitioner wrote those particular angry letters. (ld. at 240.) 

23. On cross. it was established that the petitioner told the police that he (petitioner) cpuld 

hear threats against him on the audio tapes; the officer did not hear any suell threats on those tapes. 

(Id. at 248-249.) 

24. Also on cross, the officer acknowledged that some of the letters mentioned "David" 

(Huftinan.) (ld. at 2St) (Huffinan by eXtrapolation.) 

25. One oftbe letters signed "Trina" sta,ted that she wasn't lying about David and hadn't 

done anything with Darrell "behind your back..." (ld. at 253.) Further, the letter stated that she'd 

never done anything with David thathe (presumabiythe petitioner) didn'tknow about. (Id. at 254.) 

26. One of the letters was written by the petitioner stating that he "owed" David for all the 

things he said "he was going to do to Stlicy. Robert and my dad." (ld. at 257.) That letter Was 

similar t() portions of the statement given by petitiQner to the police. (Id.) 

27. A letter siped "Sassy" .imd recoVered from the borne made Specific reference to sexual 

activity with both "David" and .iDanell." (Id at 260-261.) 
· . , 

28. Some of1h~ letters ~insultin~ some expUc;itly sexual. and some loving. None of 

the letters was dated. (Id. at 264-265.) 

29. The petitioner had toid the police about "difficulties" with other men, 89d informed 

the police ofthe existence ofthe tapes. (ld. at 266.) 

30. The petitioner was emotionally distmught the Jlight he shot his Wife. (Id.) 

31. The 911 call was played for the jury. (ld. at 268~) 

32. The petitioner explained that he'd made the tapes to determ,ine whether his wife was 

in a relationship with another. (ld. at 269.) Some ofthe tapes reflect sexual activity. (rd.) 
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33. A compilation of the recordings indicated that several tapes reflected sexual activity 

and that "David" was mentioned. (ld at 271.) 

34. Tracy Billo testified. and a hearing outside the presence ofthejury occurred regarding 

some potentia1404(b) evidence the witness would testify to. (ld. at 289J et seq.) The state proffered 

the expected testimony regarding Ms. Billo's observations of a physical altercation between the 

petitioner and his wife in June 2005, approximately 9 months b"fore the shooting. . The state· 

proffered that the testimony was for the purpose ofnegating petitioner's assertion that the shooting 

was a mistake or accidental, tending to show anger and deliberate action. Defense counsel 

objected. The court expr~sed that the prejudice from this wi(ness was minimal, and that the 

evidence waS admissible. (ld. at 290-204.) 

35. A limiting instruCtion was crafted. 11 was read to t)le jury before any 404(b) evidence 

was ()ffeted. In paraphra.se, the jmy was told they <:ouId consider the evidence for a very limited 

purpose only. The jUry could not consider the evidence as proof of the chatges,but rather could 

consider it on.(r to shOw absence of mistake or lack ofaccident. (ld. at ;lO~.) 

36. Ms. Billa testified that in June, 200S, she witnessed an argument between the petitioner 

and the victim. The victiIn had a "place" on her forehead and her shirt was tom. (Id. at 305.) The 

petitioner went 4t the house and shut the door on the victim's leg. (ID. at 306.) 

37•..AP. a result of that incident, both the petitioner and the victim obtained domestic 

violence protective orders against one another. (ld. at 308.) 

38. In December 2005, the petitioner requested that Ms. Billo lis~i:i to tapes which the 

petitioner said recorded the victim talking to David about killing the petitioner's father and robbing 

him. Ms. Billo listened to one tape, but heard no threats. When she reported that to the petitioner, 

he was shocked. Qd. at 309-310.) 
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39. Karen Booth described the victim's demeanor as "upset" after phone calls she had with 

the petitioner while separated. (Id. at 331.) Additionally, the petitioner requested Ms. Booth to 

listen to the tapes which would reveal that the victim was cheating on him and plotting against 

him. Ms. Booth did not hear those things on the tape. (ld. at 333.) 

40. Before Stacy Coleman testified, the prosecutor noted that her testimo~y would involve 

404(b) evidence. (ld. at 359.) Defense counsel objected to the proffer and to the evidence itself. 

The prosecution noted that the evidence tended to prove that the shooting was intentional. and 

showed motive. Further, it tended to show malice on the part ofthe petitioner. (Id. at 363.) 

41. The Iinllting inslruction was given before Stacy testified. (ld. at 366.) Stacy was the 

daughter ofTrina and Mark Coleman. (Id. at 368.) Her father taught her to hunt, and they bunted 

to~ether. (Id.) Stacy was familiar with a 30.30 Winchest~ tb8t had bel~nged to her grandfather. 

She bad seen the petit;ioner shoot that gun. The petitioner showed Stacy how to load and aim tQat 

particular gun. (Id.) That gUn was generally kept in the gun cabinet, unloaded. (Id! at 370;) 

42. At some timedurlng very late December 2005, but before her mother was shot. Stacy 

witnessed an argument be~ ber parents. She heard her father threatening to kill bet mother. 

(ld.) She saw the petitioner witb. a rock in his band stating that he could ldll her, and that heshoJ,l.ld. 

(Id. at 371.) 

43. The petitioner asked her to listen to the tapes, or a: tape, which purported to reflect an 

argUment Stacy had with her mother; she coUld hear nothing. (ld.) 

44. On the day she died, the victim was scheduled to work a shift at Billo's convenience 

store. The petitioner called the store. a co~worker answered. (Id. at 394.) After the conversation 

ended, the victim spoke to the store owner, then called her husband back. The victim was crying 
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and told her co-worker that she (the victim) had to leave and go home. (Id.) Ms. Coleman left the 

store at about five minutes tmtil seven in the evening. (Id. at 395.) 

45. Sam Ferrell with the Kanawha County Sheriff's Department assisted in two searches 

oftbe residence, and also was given items from the victim's purse. Among those items was a 

McDonald's receipt recovered from the victim'spUrse which reflected an order offood, paid'for 

at 7;04 p.m. on March 2, 2006 (the date of the victim's death.) (Id. at 405.) 

46. Dr. Boika, the medical examiner testified on March It 2007. (As ge111l8l1C to this 

proceeding. it is important to note that March 1 was Thursday.) Generally, he testified that Ms. 

Coleman had an atypical gunshot wound to her mouth and ieft side of her cheek. The bullet 

perforated her left shOulder. It was atypical in that he saw shattering of the face indicating to him 

the bullet struck an object before it striJ~ the victim's face. (Id. at 426.) There was an injury to 

the Jeft ring finger indicating that the bullet struck the finger first (ld. at 426-427.) Dr. Boiko 

estimated that the finger was between six to twelve inches from the victim's face when the finger 

was struck. {Id. at 429.} The wound to the victim's faCe was ~asSive.. (ld. at 432.) She died from 

blood loss and suffOcttion nom swallowing blood. (Id~ at 433-434.) She had no drugs in her 

sy'stem.(ld. at 434.} 

47. On the stand, the medical examiner discovered that his report had contained a 

typographicai error. In looking at photogtaphs. he detennined. that he saw soot on the victim's 

finger, which indicated a very close pro,wmty to the fireann. (ld. 8t435.) Clearly, that infoIlI1ation 

wa$ !1 surprise to the prosecntor, who brought the inconsistency to the attention ofthe doctor-and 

therefore, the jury. (Id. at 437.) The doctor had no explanation for the inconsistency,indicating 

that it may have been a typographical error in that his main attention was to the injury to the face. 

(Id.) 
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48. Defense counsel exploited this mistak.e by Sl1ggesting that the finger was not only in 

close proximity to the fireann. but may have been in actual contact with the gun. The doctor had 

to agree that the soot deposit was consistent with the finger being on the gun. (id. at 440.) Although 

an objection was sustained, the jury heard defense counsel suggest that ifa person were holding a 

gun, and someone else pushed it, and the gun was cocked, the gun might have gone off 

accidentally. (Id. at 441.) Although 1he doctor bad characterized the finger injury as a defensive 

wound, including a demonstration with the palm towards the face, the doctor also agreed that the 

wound was consistent with swa~g at the rifle. (Id. at 448.) 

49. The shooting occurred in what was described as the back room of the residence. 

Although it was a bedroo~ the room contained a couch, drum set and entertainment equipment. 

(Id. at 464.) Blood was located toward the end of the c.ouch on the far end. (Id. at 473.) A 

WInchester 30.30 was the weapon used in the shooting. (Id. at 479.) A package of drugs was found 

in 4'ont ofthe couch. (Id. at 482.) It was noted that in a date book found on the coffee table (close 

enough to the victim to have been spa~with her blood) every time the nam~David was written 

a heartwas drawn on the page. ·(ld. at 513.) 

50. Marijuana and methamphetamine were recovered from the Coleman residence. (Id. at 

521.) According to the chemist, an effect of methainphetamine use can be that a person will not 

sleep, perhaps for even several days at a time. (Id. at 522.) 

S1. After the chemist ~dfieQ.J the court inform&' the petitioner and ~e I8wyers that that 

morning (Friday, March 2,2007) the elected prosecutor had resigned. (Id. at ·528.) Defense counsel 

was asked directly if he objected to the trial continUing. and he said that he did not. (ld. at 529.) 

Moreover, it was unclear whether or not the resignation had been formally accepted, and therefore 

was not effective. (Id. at 531.) 
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52. Phillip Cochran, a firearms examiner from the state police laboratory found no soot 

deposits on any of the clothing he tested, but did agree, generally. that the soot deposit on the 

victim's fuiger iruijcated that her hand was in relatively close range to the gun when it fired. (Id. 

at 560.) lie compared the bullet recovered from,the victim's body as having ~n fired:ftom the 

Winchester 30.30 recovered from the resjdence. (Id. at 565.) His testing did not reveal that the 

hammer would fall. discharging the gun. by impact, but only by pulling the trigger. (Id. at 567

568.) Further, his testing revealed that the safety notch on the gun worked as desigried so that any 

time the hammer dropped wi~out the trigger being pulled, the hamMer Would catch on the safety 

notch and not fall forward enough to fire the wc:apon. (Id. at 569.) The examiner opined that for 

that gun to fire, the sUde bad to be completely forWard into battery location, the l.cver had to be up 

so that it disengaged the trigger ~ety, the trigger ~ust be held an4 pulled so that the hammer falls 

from the haifcockposition or greater. (Id. at 571.) The trigger would hold three pounds ofpressure 

and drop with three and one-quarter pounds o{ pressure. (ld. at 573.) .He defined hair trigger as 

trigger pull wider two pounds. and that this gun was not "hair trigg~r. j, (ld.) 

53. During cross. Mr. Cochran acknowledged the SAAMI Standards as authoritative. (Id. 

at 580.) He was not familiar with the standards tllat SAAMl would not t~st a gun with a pull of 

three poundS or below because ifs too sensitive. (Id.) 

54. Mr. Cochrw;t a~d that the soot deposit on the victim's finger meant t1mt the finger 
, . 

possibly was in contact with the weapon itself. (Id. at 583.) 

55. Mr. Cochran did no testing to simulate the effect an impact upon the gun would have 

if the trigger were pulled back and.the hariuner cocked under a thumb. (Id. at S83~S84.) 

56. Mr. Cochran aoknowledged that with that particular model, it would be possible to 

leave a cartridge in the chamber inadvertently. (ld. at 596.) 
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57. Before court recessed for the weekend on Friday, March 2, 2007, defense counsel 

amended his previous expert Witness disclosure in light ofthe testimony ofthe medical examiner 

that soot was on the victim's finger. Petitioner's expert concluded that it was "reasonably 

consistent with the evidence that the finger not only was to the point of the gun, the barrel ofthe 

gun, and that that would cause it to fire. the moment the person that bad the gun in his hand had the 

trigger back and was letting the hammer descend back to its up position." (Id. at 643.) 

58. Defense counsel stated'that his expert had already looked at that issue because he 

believed that the victim having her hand on the weapon might have been an eXlllanatioD as why 

the gun fired. but the eXpert CQuldn't put that together because the examiner opined there was no 

soot,. The testimony altered that, with the witness adding iliat to his opiwon. (Id. at 643-644.) 

59. Without objection, a number of the letters (or documents) written by Mark and Trina 

Coleman were read by the jury. (Id~ at 645). Trial counsel did objecfto two, letters written by the 

petitioner to his d8ughter on the pasis ofrelevance, but the court overruled his objection. Defense 

counsel objected to 1he admissibility of two domestic violence petitionS, and the court sustained 

those objectionS. (Id. at 659;) The state rested. 

.60. Robert Coleman, the petitioner's father, testified that he lived about fifty feet from 

where the petitioner and his family lived. On March 2, 2006, the petitioner carn~ to his father's 

bouse. He was described as hysterical and said Trina was dying. The petitioner stated that be 

thought she was dying, that the gun went off. 8J1d "he didn't mean to." (Id at 664.) 

61. Terry Shamblin lived directly across the street from the petitioner. He heard the 

petitioner screaming (with a phone in his hand) to hurry, that "she's going to die." (Id. at 656.) He 

overheard petitioner say that it was an accident, he didn't mean it. and telling his wife he loved 

her. (Id. at 667.) The petitioner was attempting to help his wife. (lei.) 
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62. The defense called Thomas Martin, a psychiatrist. (Id. at 689.) He was recognized as 

an expert in the field offorensic psycbiatry. (Id. at 692.) Dr. Martin stated he had gotten involved 

in the matter through a consult, and did mention 'the petitioner being in jail when he'd been 

arrested. (Id. at 692.) 

63. To prepare for his evaluation and testimony, Dr. Martin reviewed all the records from 

the case including documents from police reports,incident reports, witness statements, Coleman's 

statement, a video of petitioner's statement and the 911 call. He talked with family and spent 

several hours with the petitio~er. The petitioner was psychologically tested. (lei. at 693-694.) 

64. Dr. Martin was asked spooi,fieaHy abQut the incident The petitioner had been abusing 

substances, particularly JDethamphetamine prior to the shooting. (Id. at 695.) His use oftbe drug 

was escalating, and Dr. Martin opined that methamphetamine was one ofthe most addictive and 

dangerous drogs one could take. lId. at 696.) The petitioner's behavior had c~ged, becoming 

more reclusive. (Id.) 

65. Dr. Martin found that the petitioner was nearly constantiy intoXicated from his daily 

use ofthe drug. (ld.) Abuse ofmethamphetamine creates physical and mental cQanges. It creates 

jitteriness~ hyperactivity, impulSiveness, staying up for days on ¢n4. (lei. at 698.) Th~ mental 

changes include initability. grandiosity, interference with insight and-psychosis. (Id. at 69~.) 

66., Dr. Martin found psychosis "apparent" in this case. (Id!) The psychosis was both 

hallucinatory and delusional. (Id.) The paranoia delusion is generally iliat those closest to them 

are in a Conspiracy to harm them. (Id.) The hallucinatory component is that individuals hear things. 

As in the case at bar, people hear conspiracy issues on the tapes. (ld.) Dr. Martin tenned the 

paranoia exhibited by the petitioner as "bizarre." (ld. at 700~) 
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67. Dr. Martin believed the petitioner was up nights on end transcribing and writing letters. 

His body was breaking down and the sleep deprivation would cause impaired judgement. 

irritability. impulse control, tremulousness, psychosis. (Id. at 701.) He developed a paranoid 

ideation that his wife and anotheJ,"were engaged in a conspiracy to have him and his father killed. 

He believed they were going to sexually abuse his son, and that ''they'' were turning him 

homosexual. (ld. at 702.) Even months after the shooting, the petitioner believed he still heard the 

conspirac.es. (Id.) Trial counsel offered the written report into evidence. The report was admitted 

with'the notation thai the state's report would also be admitted in the interest of judicial economy 

and because the report Would assist thejury in understanding the testimony. (Id. at 704-705.) 

~8. The petitioner was detennined to suffer from substance disorders. methamphetamine 

induced psychotic disorder manifesting with delusions and auditory hallucinations, 

methamphetamine intoxication, methamphetamine induced mood disorder) metbampbetauline 

dependence, polysubstance dependence. (Id. at 70~709.) 
69. Dr. Martiri testified that the petitioner believed the only way he could remedy the 

situation (i. e.t the conspiracy tohanti in which his wife waS a part) was to confronther. The omy 

way she would listen w~JUJd be to tbrea~n ber; He believed that he had emptied the gun. 9fall its 

shells. (Id. at 71 S.) He did not believe the petitioner intended to shoot his wife~ (ld.) 

70. The petitioner understood the difference between right and wrong and was able to 
. .~ 

conform his conduct to the requirements ofthe Jaw. (Id. at 717.) 

71. Dr. Martin testified that the letters were threatening, but noted that the letters Went on 

for pages of meticulous writing. That behavior was not unusual for someone with sleep 

deprivation. but the letters were reflections ofsome of his thoughts and beliefs. (Id. at 727.) 
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72. On cross-examination. the prosecutor noted that any report that the sbooting was 

accidental was a self-report from the petitioner. (1d. at 733.) She asked directly whether the 

petitioner bad said that he did not pull the trigger; Dr. Martin did not beJieve the petitioner stated 

that. The'doctor did not recall the petitioner stating that the victim bad her hand in front of her. 

(Id. at 734.) 

73. The defense presented a firearms expert, Lester Roane. (ld. at 739.) Mr. Roane 

examined the rifle. photographs, the state poliCe firearms report. an incident report and autopsy 

results. (Id. at 746.) Mr. Roane had prepared a DVD regarding his testing, and the OVD was 

played for the jury. (Id at 750.) 

74. Mr. Roane's testing confirmed thit it waS possible for a bullet to remain in the gun 

when one believed it had been emptied. (ld. at 7S I.) The trigger pull of the weapon was about 

three pounds. (Id. at 752.) Mr. Roane was able to explain to the jury how the medical examiner's 

modification, while on the stand, to state that soot was on the victim's finger and nowbere else 

indicated that the haM bad to be very, very ~lose to the muzzle, ifnot actually in contact (Id. at 

757.) He opined that if the victim put her band out to swat or push the gull away, and. when the 

hand was in contact or near the muzzle~ the bullet would hit the finger and fragment, canying 

blood and.Ussue consistent with the pbysical evidence Ilt the scene. (Id. at 762.) He further opined 

that ifthe hammer were pulled back and the firearm ",ere struck, the firearm could go oft'. (Id.) 

is. Cross examination no~ed that Mr. Coleman never told the police· that be was 

confronting the victim and that she had her hand up to defend herself and never state4 her band 

was in contact with the muzzle. (Id. at 770.) 
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76. Defense counsel clarified that the petitioner's statement to the police was unclear as to 

whether he did or did not have the trigger squeezed and pulled the hammer and slippedt which 

would be consistent with how one puts the gun into a safe position. (Id. at 775.) 

77. The petitioner elected not to testify and the required colloquy regarding that decision 

was engaged in by the court. (Id. at 779-784.) 

78. The defense rested, and the state called Dr. Ralph Smith in rebuttal. 

79. Itwas noted that the tapes had been admitted into evidence, but not played fOf thejury. 

BO. Dr. Sniith was qualified as an ex~rt in the field offorensic psycbiatry and testified as 

to his evaluation of the petitioner. (ld. at 795.) He specifically referenced interviewing the 

petitioner in his office. (Id. at 796.) !lis diagnosis was reI1Jarkably similar to Dr. Martin's 

revealing polysubstance dependence and methamp~etamine dependence. (ld.) 

81. Dr. Smith /lgreed t.b.at the petitioner was not insane at the time of the crime. He did 

believe that the petitio.per was using methamphetmpine at the time of the ()ffense and that he had 

psychotic disturbance in that he was delusional about biswife and friend plotting a.~ him, 

hearing things on the tapes no one else could hear. (Id. at 797-798.) He found that the petitioner 

"could" bave capabie offonning an intent to kill. (Id. at 799.) His condition would not have 

prevented him from premeditating, acting in a willful and deliberate mannert ·acting wi.th malice, 

or acting with intent. (Id. at 800-801.) 

.82. In essence, Dr. Smith agreed With Dr. Ma,rtin's findings except for how the petitioner's 

metha:inphetaniine abuse affected his every day activities, including making rational decisions. (Id. 

at 801.) 
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83. Defense counsel wanted the hearsay portions of Dr. Smith's report redacted. (Id at 

803.) That objection was overruled. (Id. at 804.) Dr. Smith audiotaped his exlWination. (See the 

report ofRalph Smith, M.D.) 

84. A3 to the instructions, the parties agr~ed to the instructions. The jury was repeatedly 

instructed as to the burden of p~ooft the presumption of innocence, and the fa,ct the burden never 

shifted to the defendant. (Trial Transcript at 828.) The jury was instructed that it could infer certain 

ofthe mental elements offirst degree murder from the defendant's use ofa deadly weapon under 

cirCwnstances where he did not have excuse, justification or provocation for his conduct. (Id. at 

831.) 

85. The jury was instructed as to diminished capacity. Further, the lliIiiting instruction 

regarding the 404(b) evidence was reread to the jury. (Id. at 83S-837.) 

86. The state's closing sununariZed in part the letters, and tapes, and characterized them 

~ demonstrating motive. (Id. at 831;.838.) The prQsecl,ltor did state that the petitioner had not told 

uyou" that he was atte~pting to defend himself. (Id. at 842.) In rebuttal. the ~roseciItor made a 

similar statement regarding what the police bad Dot told the police and had not told you. (Id. at 

856. 

87. It was a lengthy deliberation, over the course·of soine three days" The petltioner was 

convicted of first degree m~er~ with a recommendation of mercy. (ld. at 874.) He was later 

sentenced in accord with that verdict. 

88. In post-trial motions, defense counsel revisited the issue of Dr. Smith's report and the 

fact the report contained what defense counsel characterized as 404(b) evidence. (Id. at 960.) 

Defense counsel further argued that Dr. Smith's testimony combined With that ofDr. Martin did 
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as a maUer of law reduce the crime to second degree murder. ([d.) The court determined that a 

Dew trial would not be granted and proceeded to sentencing. 

89. An appeal was presented to the West Virginia Supreme Court ofAppeals, asserting, 

essentially that the state had not proven the elements of first degree munier. including intent. 

Further, that the evidence cretited reasonable doubt as to whether the shooting was accidental. 

Other arguments included that the petitioner was not capable of premedItating, and insufficiency 

ofthe evidence. (petitioner's Exhibit 1.) Despite being granted oral presentation on the petition for 

appeal~ the SUpreme Court did Q()t grant the appeal. 

90. An amended petition for writ ofbabeas corpus was file~i. The warden responded. The 

petitioner asSerted as grounds (sol1le with subgrounds) the following in his petition and 

memorandUm of law: 

A. There Was DO elected prosecuting attorney during the trial and verdict. 

B. Ineffective aSsistance ofcoUnsel with the following subgrounds (1) .failure to move for 

a misb'ial.or consult with the petitioner regarding the resignation of the prosec~tor. (2) failing to 

object to the !taie's misstatement oflaw regarding the frreirm presumption, (3) failing to object to 

a ~judicial jwyinstruction regarding that presumption. (4) failing to object to the sbot~ng 

of 404(b) evidence and the ad hoo procedure for its admissibility. (5) failing to move for 

suppression ofstatementS :made by the petitioner to the state'.s psychiatrist, (6) failing to object ~ 

the admissibjlity ofcertain letters written by th.e petitioner a,nd decedent, (7} failing to object to 

references regarding the petitioner's pre-trial incarceration, (8) failing to move to suppress 

petitioner's statements to the police, (9) failing to object io the medical examiner testifying to 

matters beyond his expertise, (l0) failing to move for a continuance after the medical examiner 

testified as to exculpatory evidence, (11) failing to object to the state not calling one ofthe officers 
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who took a statement from the petitioner. and (12) failing to object when the state referred in 

closing to the petitioner not testifying. 

C. Ineffective assiStance ofappellate counsel for raising only sufficiency of the evidence 

onappea1. 

D. Violation of due process by the presentation of an overwhehning amount of 

inadnlissible and prejudicial 404(b) evidence. 

E. Violation of the right again$t self-incrimination when the state's psycbiatrisJ testified 

regard~g statements ~ade bythe petitioner during the course of the evaluation and allowing into 

eVidence the report which CQnwned inadmissible, prejudicial infonnation. 

91. An omnibus ev~dentiary ltearing w~ held. 

92. Harry Smith was called, and qualified, as an expert ~ the field ofcriminal law. He 

opined that the failure ofdefense counsel to object during closingargliment to the comment about 

petitioner did not say this, and directly said did not tell you was erroneous and amounted to 

~neffective assistance. (Hearing Transcript, April 14,2016, at 9.) 

93. Mr. SInith opined that defense counsel did not object to an erroneous firearm 

instruction that only contained "half" the instruction without tefere~ce that the instruction only 

applies ifthere"is nojustification for the shooting otherwise. (ld.) (Ornate, the court 9bservesthat 

Mr. Sm,ith's characterization of only half the instruction being given does n9t C9mport with the 

instruction actually given in which the jury was told it eouid infer certain things frOin the use of a 

deadly weapon in circumstances in which there was no excuse, justification, or provocation.) 

94. Mr. Smith opined there was no strategic reason for not objecting to the statements 

regardingpetitioner's testifying made by the prosecutor and no strategic reason not to object to the 

prosecutor's argument regarding the instruction as to malice. (Id. at 11.) However, he qualified 
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his opinion regarding the instruction to note that, in his opinion, defense counsel sbould have 

objected to the closing argUment regarding the inference, not to the instruction itSelf. (Id. at 11.) 

Mr. Smjth did not testify that the instruction itselfwas erroneous. 

95. Mr. Smith opined that defense counsel should have moved for a mistrial or continuance 

when the medical examiner corrected his opinion regarding stippl~ng. (rd. at 14.) He believed that 

the attorney should have had the opportunity to step back arid review the testimony and address it. 

(Id. at 16.) 

96. Mr. Smith believed that defense counsel should have called an independent 

toxioologistregarding the victim's blood. (Id. at 19.) 

97. Mr. Smith believed that the references to the petitioner being incarcerated tainted the 

jury's perception of the petitioner ~d the failure to object amounted to ineffective assistance of 

co~l. (ld. al20.) 

98. Mr: Smith believed that the defense attorney shoqld have moved for a DUstrial after 

the prosecutor resigned because ofthe novelty of the issue and because a mistriai would have given 

the defen~t an opportunity to le8ni a great deal, and perhaps reach a plea agreement (Id. at 22.) 

99. Mr. Smith stated that he did not know that ''this" (the resigrurtion) rose to a 

constitutional level. (Id. at 24.) 

100. Mr. Smith opined that same 170 items of various sorts were crude, vulgar and 

sexually cbarged went to the jury Without objection. He opined that <'many" (without 

specification) would not be relevant, and that others (unspecified) irrelevant, would be more 

prejuclitial than probative. (Id. at 2S~26.) 

101. Mr. Smith believed that counsel's perfonnance was deficient in not challenging the 

(unspecified) 404(b) material. (Id. at 28.) 
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102. Mr. Smith believed it was deficient perfonnance for counsel not to have requested a 

hearing regarding the admissibility ofstatements made by the petitioner to the state's psychiatrist. 

(Id. at i9.) 

103. Mr. Smith opined that insufficiency of the evidence on appeal was a very difficult 

issue. (Id. at 35.) 

104. Mr. Smith agreed that reading a record was far different than act1ia.lly 1:!.'Ying a case 

and that the performance ofan attorney involved not only knowledge of the facts and the law, but 

also intuj-tion a1>out how Ii case was going, or how the lawyer felt about the jury. (Id. at 36.) 

105 He agreed that, generally, there are strategic reasons not to object to obje<:tionable 

questions and answers. (Id.) 

106. Mr. Smith agreed that even in a novel situation, stich as a prosecutor resigning, there 

could be reasons not to ask Cpt a mistrial. There is no case law in West Virginia indicating that 

the absence ofan elected prosecutor would be grounds for a ~strial. (Id.) 

107. Mr. Smith. coUld n()t state that a mistrial would have been granted ifrequested.(Id.at 

37.} He a~eed that, had 8.mistrial beengranted, it was speculation to as~ume that things would 

have gone better at a retrial. lie additionally ackilowledged that not only woUld the defense learn 

from the first trial, but so would the prosecutor. (Id. at 38.) 

108. Mr. Smith agreed that from the time of the 911 call the petitioner admittc;d 

participating in an action which· led to ihe victim being shot. and that in order to co1lVi~t the 

petitioner of first degree murder the state had to prove that he acted with premeditation, 

deliberation, intention and malice. (Id. at 39.) 

109. The defense was that his capacity was .diminished because ofmeth-induced psychosis. 

(Id.) 
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110. Mr. Smith conceded that Dr. Martin's diagnosis was based, at least in part on the 

petitionet:'s behavior in staying up all night to write the letters. Moreover. Mr. Smith was unable 

to articulate how the version ofevents the petitioner gave to his own evaluator and the version he 

gave to Dr. Smith varied. (ld. at 40.) Mr. Smith agteed that the petitioner was consistent in his 

statements from the 911 call, to the landlord. to his father. to the police. to pro Martin and Dr. 

Smith. (Id. 8t40-41.) 

11 L Mr. Smith could not articulate how the admission of the statements to Dr. Smith 

affected the result ofthe trial. (ld. ~t 42.) 

112. Although Mr. Smith's report referenced the leogtl) ofdeliberation,be agreed that he 

had no idea what the jUry Was discussing or reviewing over the course of deliberation. (ld. at 4~,) 

113. Mr. Smith agreeQ that the medical examiner's change regarding soot on the finger 

was not something that the state intentionally suppressed. He did not know on which day oftriaJ 

the medical exarni.Dcr testified. He did not disagree that defense counsel had Some five days to 

discuss the change with his e~pert witness. (Id. at 44-45.) 

. 114. Mr. Smith agreed· that as to the three individuals who testified regarding prior 

dom~c difficulties there was an in camera hearing addressing the testimoJ;lY of each and a 

limiting instniction given. (14. at 45.) 

lIS. Mr. Smith agreed that the jury waS instructed that what the attorneys say is not 

evidence and that the prosecutor was permitted to -argue inferences from the evidence. He agreed 

that it would have been improper for the state to reread an instruction to the jUry. (ld. at 46.) 

116. Although Mr. Smith did oot approve ofthe references to petitioner's incarceration he 

opined that to be on the lower end of the scale. (ld. at 47,) 
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117. Mr. Smith acknowledged that the West Virginia Supreme Court has approved of the 

admission of 404(b) evidence or res gestae evidence regarding prior instances ofdomestic abuse, 

prior threats and general information regarding the relationship which puts the killing into context 

in situations where an individual kills his wife. (Id. at 47.) 

118. Mr. Smith acknowledged that some of the letters were affectionate and not 

unpleasant. Some of the letters ref1~ted the petitioner's belief that his wife and others Were 

plotting against him. The letters were important to show his mental state. (Id. at 48-49.) 

119. James Cagle represented the petitioner aUrial. At the time oftrial, he had decades of 

experience as a crinUnall~wyer. Mr. Cagle develope~ a defense strategy after investigating the 

case. obtaining discovery, talking to the petitioner and talking to his family. (Id. at 64.) 

120. The petitioner consistently maintained that he did not want to testify. (Id. at 66.) 

121. Mr. Cagle believed the petitioner had defenses to the charge, but those claims would 

have to be put forward from sources other than petitioner himself. (Id.) Those soW'ces would be 

what the petitioner said at the earliest stages of the matter to the investigators, the 911 cllll. and 

8ij.yone else to whom h~ had m~e a statement. . "There are sources, of course, ofhis story to put 

out there. and tb!lt's common. I've done it many, many times w.here people don't want to testify. 

You use that which he has said to his advantage t() get his story in nont ofthe jury," (Id.) 

122. Defense counsel found that it waS evident from all sources, including the letters and 

the ~pes, and the petitioner's significant methamphetamine usage, that petitioner's intent to 

commit the crime would have been lacking. and therefore consulted a psychiatrist. Additionally. 

the firearm was old and had a hair trigger, and therefore counsel retained a firearms expert. (Id. at 

67.) 
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123, Therefore, it was obvious that the defense was consistent with petitioner's statements 

which was he dicln't tbink the gun was loaded, was trying to scare her, went offby accident wielded 

by a person whose drug use manifested in hallucinations and disturbed thought processes. (Id. at 

67-68.) 

124. As to the issue ofDr. Boiko's change regarding the stippling, defense counselstated 

unequivocally that he had enough time during the trial to process th~ information and discuss it 

with his expert. (Id. at 69...70.) No additional time was necessary or helpful regarding that issue 

and the testimony of the defense expert. (Id. at 70.) 

125. Mr. Cagle did not object to the statements made by the petitiqner to Dr. Smith because 

those statements were supportive of his defense. The petitioner was absolutely consistent wit4 

what he'd said throughout, and therefore the statements to Dr. Smith were a benefit, not a. 

detriment (ld. at 71.) 

126. As to the letters, counsel believed that the letters were representative of a thought 

process that wasn't "right" which woUld be consistent with the facts ofthe case and the opinions 

ofDr. Smith an~ Dr. Martin. (Id. at 72.) 

127. The defens¢ strategy .also encompassed the theOry that petitioner obtained the weapon 

in the firSt place to scare his wife into adfititting the ''truthtl about the conspiracy that he (and only 

he) could hear on the audio tapes. (Id. at 73) 

128, "As to the suggestion that he should have asked for a mis1rial for any of the asserted 

errors, Mr. Cagle stated that he did not want a mistrial b~uSe he believed the defense was getting 

in everything it needed for a favorable outcome and that the petitioner had been in jail for a year 

at the time oftria!. (lei. at 76.) 
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129. Mr. Cagle did not see the resignation as an issue at trial or at the habeas hearing. He 

had no reason to believe that a new prosecutor would affect how the state was handling the case. 

(Jd. at 77.) 

130. Mr. Cagle did not know why he didn't object to the references to the petitioner being 

incarcerated. but as to the closing arguments regarding misstating the instruction or commenting 

upon the petitioner's testimony, he found the question to be delicate, calling those issues to the 

attention of the jury. (Id. at 79.) 

131. Mr. Cagle was comfortable with the time spent on the case, kept the petitioner 

apprised of what was gomg on, and was satisfied with his ~rcsentationofhl,s client. (Id. at 80.) 

132. As to the objectionability of any letter, Mr. Cagle requested that habeas counsel 

address e~c~ individUally. Counsel did not. The letters w~e generally supportive. (ld. at 82.) 

133. As to a specific tape regarding sexual activitY. Mr. Cagle believed it showed the 

petitioner's thought process consistent with the psychia1rist's QPinioIiS. (Id.at 83.) 

134. Again, as to Dr. Boiko's testimony. Mr. Cagle did not believe that having· that 

information earlier would have changed the opinion or testimony of his experts. (Id. at 92.) Mr. 

Cagle had the weekend to prepare his witness and used it Adcijtionally. as to rec:loiI.lg the video, 

Mr. Cagle did not believe that it could have been redone, beQBUSe it would have been too difficult 

and danger9us to have somebody grab the gun while it was being shot. (rd. at 93.) 

135. As to the prosecutor iSsuc•.Mr. Cagle stated that additional time to research the·issue 

was unnecessary. because even ifnot researched then, he had looked at the issue recently and did 

.not change his opinion. (Id. at 94.) 

136. Mr. Cagle did not believe the absence ofthe prosecutor rose to any similar level as, 

say, the right to testify at trial. in terms ofdiscussion with his client. (ld. at 95.) 
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137. As to the issue of the tapes. the tapes themselves went back to the jury room. (Id. at 

98.) However, the court will note that the trial transcript reveals that the jury asked only for a 

DVD player to play petitioner's statement to the police. The jury did not ask for and were not 

given any equipment capable ofplaying any of the tapes. Therefore. the jury heard nothing ofthe 

tapes other than what occurred in open court. 

138. Appellate counsel testified that as regarding not including 404(b) evidence. and plain 

error regarding the prosecutor's statement, in his evaluation ofthe case, he chose what be believed 

were stronger issues. (Id. at 103.) 

139. He rioted that as to the 404(b) evidence of the tapes and letters that some were not 

objected to and some were helpfuLto the defense. (Id.) 

140. Despite habeas counsel's examination of the dates to file the appeal, and any 

extension of that time, the evidence is clear that the appeal was docketed by the court, and the 

petitioner given oral argument on that petition. ((d. at 113.) 

141. As to the 404(b) evidence and the procedure for iisadmission, appellate counsel noted 

that the court addressed adIIiissibility as the trial went along, and that ;;ome of the evidence was 

not objected to. (Id. at 119.) 

142. The hearing was continued until August 25,2016. 

143. Mr. Giatr8S was cross-examined regarding c8seS which noted prosecutorial 

misconduct as a ground for reversal. (ld. at 7-8.) Mr, Oiatias noted that there were mimerous cases 

in which a conviction WQ not reversed based upon prosecutor's comment during argument, even 

comment on not testifying. (ld. at g,) 

144. Mr. Giatras noted that many of the issues raised by habeas counsel concerned 

incidents at trial where the defense counsel made no objection. (ld. at 15.) 
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145. The petitioner testified and stated that he was not consulted regarding the resignation 

issue (Id. at 27.) Nor about the state's psychiatrist report or the argument oftbe prosecutor. (ld. at 

31.) 

146. Mr. Coleman stated that there was little difference between what he told his doctor 

and what he told Dr. Smith. He acknowledged that Dr. Smith's report said that the interview was 

taped. (ld. at 33.) 

147. He acknowledged the defense was never going to be someone else did it becal:!se the 

gun was in his hands. (Id.) 

148. The expert elCamined the gun to see if the petitioner's story was plausible. (Id. at 34.) 

The expert testifieq. he'd taken into account the stippling. Moreover. the petitioner acknowledged 

tl,urt numerous leUers came into evidence as part of his defense that he was having delusions 

relating to his meth-induced psychosis. (rd. at 35.) 

149. Following closing statements, the parties were directed to submit proposed orders 

with findings of fact and conclusions oflaw~ 

n. 

CONCLUSIONS OF LAW 

The court will first enunciate some general standards regarding habeas corpus actions. 

Additionally, the coUrt will enunciate the general standlJI'ds regarding -ipe£fective assistance of 

counsel. The ~ards for evaluating ineffective assistance ofcounsel ~ the same for both trial 

and appellate counsel. The court will then apply additional. specific conclusions of law, as well 

as the general standards to the specific grounds asserted by the petitioner. 

The court makes the finding that the issue regarding the resignation of the elected 

prosecutor as a stand-alone issue implicates neither state nor federaJ constitutional grotmds. 
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The court makes the finding that the other grounds raised by the petitioner, ineffective 

assistance of trial and appellate counsel, violation of the right to due process regarding the 

admission of 404{b) evidence, and violation of the right against self-incrimination regarding the 

petitioner's statements to the state's psychiatrist and the admission of his report into evidence, 

implicate both state and federal constitutional rights. 

1. Jurisdiction' and venue are appropriately in the Circuit Court of Kanawha County, 

pursuant to Rule j of the West Virginia Rules Governing Post-Conviction Habeas ,Corpus 

Proceedings in West Virginia. 

2. West Virginia Code §53-4A-l provides for post-convicijon habeas reli~f for "[a]ny 

person ,convicted of a crime and incarcerated under sentence of imprisonment therefor who 

contends that there was such a. denial or IDfringement of his rights as to render the conviction or 

se,ntence void \lIlder the Constitution of the United States or the Constitution of this State or both. 

" 

,3. The co~tentions and the grounds in fact or law must "have not been previously a,nd 

:final.ly adjU,dicated or waive.<! in the proceedings which resulted in the conviction and sentence, or 

in a Pfoceeding or proceedings in a prior petition Of petitions under the provisions of this ~cle, 

Of in any other proceeding or proceedings whicb the petitioner has jnstituted to secure relieffrom 

sUch conviction or sentence." West VirgiIiia. Code §53-4A-1. 

4. West Virginia's post-conviction habeaS corpus statute "clearly contemplates that [a1 

person who has been convicted of a crime is ordina,rily entitled, as a matter of right, to only one 

post-conviction habeas corpus proceeding," SyI. Pt. I, Markley \I. Coleman, 215 W.Va. 729, 601 

S.E. 2d 49 (2004) (citations omitted). Such proceeding gives the Petitioneran opportunity to ''raise 

any coUateral issues which have not previously been fully and fairly litigated." Coleman at 732, 
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601 S.E.2d at 52. The initial habeas cOIpus bearing is resjudicala as to all matters raised and to 

all matters known or which, with reasonable diligence, could have been known. 8y1. Pt. 2, 

Coleman, supra. 

5. The habeas corpus statute "contemplates the exercise ofdiscretion by the court." Perdue 

v. Coiner, 156 W. Va. 467. 194 S.E.2d 657 (1973). 

6. The circuit court denying or granting relief in a habeas corpus proceeding must make 

specific findings offact and conclusions oflaw relating to each contention raised by the petitioner. 

State ex rei. Watson v. Hill, 200 W. Va. 201, 488 S;E.2d476 (1997). 

7. "Habeas. corpus proceedings are civil proceedings. The post-conviction habeas corpus 

procedure provided for by Chapter 85, Ac(S ofthe Legislature~ Regular Session. 1967. is expressly 

stated therein to be 'civil in character and shall under no circwnstances be regarded as criminal 

proceedings or a criminal case.'" State ex rei. Harrison v. Coiner, 154 W. Va. 467. 47·6, 176 

S.E.2d677, 682 (19]0). The burden is on the petitioner to prove his claims by ap~epi:mderance of 

the evidence. 

8. "A babeascorpus proceed.i,ng is not a substitute for a writ of error in that ordinary trial 

error not mvolVing constitutional violations wll1 not be reviewed:' Sy1. Pt. 4, State ex rei. 

McMannis v. Mohn, 163W. Va. 129,254 S.E.2d 80S (1979). Moreover~ "[t]he sole issue presented 

in a habeas corpus proceeding by a prisoner is whether he is restrained ofbis liberty by d.ue process 

of law." Sy1. Pt. 1. Stqte ex rei. Tune v. Thompson. 151 W. Va. 282, 151 S.E.2d 732 (1966). 

9. A circuit court having jurisdiction over habeas corpus proceedings has broad discretion 

in dealing with habeas COipus allegations. Markley, supra at 733,601 S.E.2d at 53. It may deny 

the petition without a hearing and without appointing counsel if the petition, exhibits, affidavits 

and other documentary evidence show to the circuit court's satisfaction that the Petitioner is not 
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entitled to relief. Sy!. Pt. 3, Markley. supra. A circuit court may also find that the habeas corpus 

allegation has been previously waived or adjudicated and if so, the court "shall by order entered 

ofrecord refuse to grant a writ and such refusal shall constitute a final judgment" Markley, supra, 
, , 

at 733.601 S.E. 2d at 53 (2004) (citations omitted). (citing W.Va. Code section 53-4A-3(a». 

1O. When determining whether to grant or deny relief, a circuit court is statutorily required 

to make specific findings offact and conclusions of law relating to each contention advanced by 

the petitioner and to state the groWlds upon which each matter was determined. 8y1. Pt. 4, Markley, 

supra. See also W.Va. Code §53-4A-3(a). 

11; The petitioner bas knowingly, voluntarily» and understandingly raised certain issues as 

enume~ above, and knowingly, voluntarily, WId understandingly waived all,other issues. 

12. Claims of ineffectiv~ assistance begin and in large measure end with the standards set 

forth in Strickland/Miller. 

13. West Virginia evaluates WI ineffective assistance ofcOunsel claim under the two-prong 

standard set forth by the Supreme Court ofthe United States in Strickland v. Washington. Syl. Pt. 

StState v. Miller, 194 W.Va. 3,459 S.E. 2d 114 (1 995)(citing Strickland v. Washington, 466 U.S. 

668 (l984». To succeed on such a claim, a petitioner must establish that: 1) his trial counsel's 

"perfoml8Ilce was deficient under an objective standard of reasonableness; and 2} there is a 

reasonable probability tl:!at, butfor counsel's w;tprofessional errors, th~·result would have been 

different." (Jd) "Failure to meet the burden ofproofimposed by either part ofthe Strickland/Miller 

test is fatal to a habeas 'petitioner's claim." State ex rei. Vernatter \I. Warden. w: Virginia 

Penitentiary, 207 W. Va. 11, S28 S.B. 2d 207 (1999). 

14. The Strickland standard is not easily satisfied. See Milier, 194 W. Va. at 16 ("[T]he 

cases in which a defendant may prevail on the ground of ineffective assistance ofcounsel are few 
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and far between.''), Slate ex reI. Daniel v. Legursky, 195 W. Va. 314,319.465 S.E. 2d 416, 421 

(1995)(ineffective assistance claims are "rarely" granted and only when a claim has "substantial 

merit''), see also, Whiting "v. Burt, 395 F.3d 602, 617 (6th Cir. 200S)C'Petitioners cl8.im.ing 

ineffective assistance ofcounsel under Strick/and have a heavy burden ofproof.j. 

15. In Miller, the court outlined the challenge faced by a petitioner claiming ineffective 

assistance, noting that judicial review of a defense counsel's performance "must be bighly 

deferential" and explaining that there is a strong presumption that "counsel's performance was 

reasonable and adequate." Miller, 194 W.Va. at 16,459 S.E.2d at 127. Moreover, the Miiler comt 

held that there is a "wide range" of performance which qualifies as constitutionally-adequate 

assistance ofcounsel. stating: 

A defendant seeking to rebut tb[e] strong presumption ofeffectiveness bears a difficult 
burden because constitutionally acceptable performance is not defined narrowly and 
encompasses a 'wide range.' The test ofineffectiveness has little or nothing to do with 
what the best lawyers would have done. Nor is the test even what most good lawyers 
would have done. We only ask whether a reasonable lawyer would have acted~ under 
the cirtumstances, as defense counsel acted in the case at issue 

Id,seB also Vernatler, 207 W. Va. at 17, 528 S.E.2d at213 ("[I']here is a 'stroogpresumption that 

counsel's conduct falls within the wide range ofre~on~ie professional assistance ..."')(quoting 

Strickland, 466 U.S. at 689). 

16. A petitioner claiming ineffective assistance must identify the speeific "acts or 
. . 

omissions" of his counsel believed to be "outside the broad range of professionally competent 

assistance." See Miller, 194 W. Va. at 17.459 S.E.2d at 128, Slate ex rel Myers 11'. Painter, 213 

W. Va. 32,35, 576 S.E.2d 277, 280 (2002)("The first prong of [the Strickland] test requires that a 

petitioner identify the acts or omissions ofcounsel that are alleged not to have been the result of 

reasonable professional judgment)(intemal quotation marks omitted). 
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17. The reviewing court is then tasked with detennining, "in light ofall the circumstances" 

but without "engaging in hindsight," if that conduct was so objectively unreasonable as to be 

constitutionally inadequate. Miller, 194 W. Va. at 17,459 S.E.2d at 128. 

18. Strategic choices and tactical decisions, with'very limited exception, fall outside the 

scope of this inquiry and cannot be the basis ofan ineffective assistance claim. Legw-sky, 195 W. 

Va. at 328, 465 S.E.2d.. 430 ("A decision regarding trial tactics cannot be the basis for aclaint of 

in~ffective assistance of counsel unless counsel's tactics are shoWn te> be so ill chosen that it 

permeates the entire trial with obvious unfairness.")(intemal quotation marks omitted), Miller, 194 

W. Va. at 16,459 S;E.2d at 127 ("What defense to carry to the jury, what witnesses to call, and 

what method ofpresentation to use is the epitome ofa strategic decision. and it is one that we will 

seldom. if ever; second guess."). 

19. Identifying a mere mistake by cleiense counSel is not enough. See Edwards v. Un.ited 

Slales,256 F.2d 707, 708 (D.C. CU. 1958) ("Mere improvident strategy, bad tactics, mistake, 

carelessness or inexperience do not .. ,amount to ine:tIective assistance. of cOunsel. unless ~en 

as ~ whole the trial waS a 'mockery ofjustice.'''). As the.Mlller court nOted, "with [the] luxury of 

time and the opportunity to foops .resources on specific facts of a made record. [Juibeas counsel) 

inevitably will ldentify shortcOmings in the perfonnance ofprior cOJmSeI~" however, the court 

contin~edt OJperfection is not the standard for ineffective assistance of c9unsel." Miller, 194 W. 

Va. at 17, 459 S.E.2d at 128. 

20. Even ifdefense counsel's conduct is deemed objectively unreasonable, and therefore 

satisfies the first Strickland prong. that conduct doe~ not constitute ineffective assistance ~ess 

the petitioner can also establish that the deficient conduct had such a significant impact that there 

is a "reasonable probability that, but for counsel's unprofessional errors. the result of the 



proceedings would have been different." SyI. Pt. S. Miller. supra. As the Supreme Court explained 

in Strickland, "[a]n error by coUILSel, even ifprofessionally unreasonable, does not warrant setting 

aside the judgment ofa criminal proceeding if the error had no effect on the judgment"Stricldand, 
. . 

466 U.S. at 691. Thus, satisfying Slrick/and's "prejudice prong" requires a showing that counsel's 

deficient performance was serious and impactful enough to '''deprive the defendant ofa fair trial, 

a trial whose result is reliable. '" State ex rei. Strogel'J v. Trent. 196 W. Va. 148 at n. 4. 469 S.E.2d 

7, 12 (1996) (quoting Strickland, 466 U.S. at 687). see also Myers, 213 W. Va. at 36, 576 S.E.2d 

at 281 (200Z) ("The second or "prejudice" requirement of the Strickland I Miller test looks to 

whether counsel's deficient performance adversely affected the outcome in a given case."). 

21. There is no precise fonnula, applicable in all cases, that can be appljed to determine if 

the constitutionally-inadequate conduct in question so significantly degraded the reliability of the 

trial such that the prejudice prong is satisfied. See Legursky, 195 W. Va. at 32S, 465 S.E.2d at 427 

eAsseSSments of prejudice are necessarily fact-intensive determinations peculiar to the 

circumstances ofeach case;'). But there is no question that the burden ofdemonstrating prejudice 

lies With the petitioner. Stric;k1and, 466 U.S. at 693, Legursky, 195 W. Va. at 319, 46S S.E.2d at 

421. 

22. The Court finds that there waS riot error of constit1,1tional dimension in continuing the 

trial after the elected prosecutor resigned. The court further finds that tri~ coUilsel was not 

ineffective in failing to move for a continuance or mistrial after the prosecutor resigned. Appellate 

counsel was not ineffective for failing to raise the resignation as an issue on appeal. 

23. The petitioner bas failed to establish that there is, in fact, a constitutional right for a 

petitioner to be tried only when there is an elected or appointed prosecutor. While the office of 

prosecuting attorney is defined and circmnscn"ed by statute, petitioner has provided no law, either 
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from the State ofWest Virginia:. or any other jurisdiction, pronouncing that a trial must cease when 

there is a mid-trial resignation (or death) ofthe prosecuting attorney_ 

24. In the case at bar, there was a prosecuting attorney in and for Kanawha County when 

the petitioner was indicted, when the trial commellced, and when the jury verdict was retwned. 

25. Moreover, defense counsel explained that strategically he was of the opinion that the 

trial was proceeding well. He was optimistic for a favorable verdict, and his client had been in jail 

for a year when the trialconimenced. 

26. When asked about possible harm or benefit from moving for a mistrial~d baving 

one granted-petitioner's expert offered only vagUe speculation that having heard the state's case 

the defense might have an advantage at retrial, or the chan~e in prosecutor might have resulted in 

a plea offer. 

27. There is no evidence that the absence of an elected pro~or, or delaying the trial by 

continuance orniistrial-affected the result ofthese proceedings. 

2..8. As a stand-alone issue, the petitioner has failed in his burden ofproofto demonstrate 

that continuing the trial dUring the two (at most) days between the resignation of one prosecutor 

and the appointme~t ofanother constituted a violation of any ConStitutional right. 

29. As a sub-ground for the issue of ineffective assistance of trial cOLmsel, petitioner haS 

failed to satisfy the Strickland/Miller ~dard. It was a reasonedJ strategic decisjon not to move 

for a mistrial or continuance. There is no indication the court would have granted such motion, if 

made. Although petitioner assails couIiSel for failing to research the issue before he wai",ed it, the 

petitioner in the nine years since that mid-trial resignation has proffered no law in support ofhis 

position that the trial should have been inteITUpted by the resignation. Trial counsel was optimistic 

of a favorable verdict and his client had spent a year in jail. Without engaging in hindsight, and 



looking at the facts as they were at the time, counsel's strategic decision was reasonable. 

Therefore, trial counsel's perfo:rmance was not objectively deficient Moreover, there is nothing 

to suggest that a motion wouJd have been granted. Finally, had trial counsel moved for either a 

continuance or mistrial, and had such motion been granted. there is nothing to suggest that 

petitioner would have received a more favorable outcome in a later trial. The evidence against the 

petitioner was substantial and overwhelming, and was not going to change. 

30. Similarly, appellate counsel was not ineffective for failing to include the resignation 

issue in his petition for appeal. Trial counsel had waived the issue. Therefore, the issue could 

oDly have been addressed itS plain error. 

To trigger applicaQon of the "plain error" doctrine, there must be (1) an 
error; (2) that is plain; (3) that affects substantial rights; and (4) seriously atrects 
the fairness, integritY, 'or public reputation of the judicial proceedings. 

To be upl~" the error m~t be "clear" or "obvious.". " Assuming that an error is 
''plain,'' the inquiry must proceed to its last step and a determination made as to 
whether it affeCts the substantial tights ofthe defendant To affect substantial rights 
means the error was prejudicial. It must hive affected the. outcome of the 
proceedings in the circuit court; and the defend;mt rather than Ute prosecutor bears 
the burden ofpersuasion with respect to prejudice. State v. Miller, 194 W. Va. 3, 7, 
459 S.B.2d I t4. 118 (l.99S) 

The "error" .is not plain, as even now years later, petitioner haS proffered no l~aI ruling reflecting 

that it was error to proceed with the mal. Moreover, the petitioner has failed to demonstrate that 

any substantial right was violated. 

31. The petitioner asserts as a standalone ground that his due process rights were violated 

by the admission into evidence of an "overwhelming" amount of 404(b) evidence, which was 

inadmissible and prejudicial. The petitioner asserts as a subgroll11d ofineffective assistance oftrial 

counsel that counsel was ineffective for not objecting to the 404(b) evidence, and acquiescing in 

the trial court's procedure ofaddressing the 404(b} evidence as it arose during triaL The petitioner 



additionally asserts that appeUate counsel was ineffective for not asserting as error on appeal the 

issue regarding 404(b) evidence. 

32. The court disagrees with petitioner's assertion that the tapes and letters were 

inadmissible 404(b) evidence. The court further fmds that even if those tapes and letters could be 

classified as 404(b) evidence, trial Counsel made a reasoned, mategic decision to have those items 

admitted as they formed part and parcel of the defense theory. Trial counsel did object to the 

admission of404(b) testimony regmding prior acts of the petitioner regarding the threat to killbis 

wife overheard by Stacy Coleman, and the altercation in june, 2005. The court finds that the 

threats ofprevious threats and physical altercations were properly admitted to refute the· defense 

that the petitioner accidentally shot his wife. The court further that even had petitioner objected, 

the letterS andtapes would have been admitted at trial. As an issue upon ~ppeal, the admission of 

the tapes and letters could only be analyzed as plain error. 

33. With regard to the witnesses who testified as to a physical altercation between the 

victim and petitioner, and the observations of the victim's demeanor, particUlarly those who 

observed her the day she was idllE;d, the court finds no er:rOI: in the admission of that testimony. 

With regards to those wi~esses who testified thatth~ p~titioner repeatedly called th~ victim while 

they were separated. and the fact that she cried after they talked, the coUrt·finds no error in the 

admission ofthe testimOny, 

34. As must be noted, this case did Dot involve a "who done it." The petitioner killed his 

wife. The burden fell on the state to demonstrate that the petitioner acted with deliberation, 

intention, malice and premeditation, and without legal justification Of excuse when he sbot his 

wife. 
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35. In cases involving acts of violence conunitted by a domestic partner upon another, the 

introduction of evidence ofprior difficulties between the parties is the nonn and not the exception. 

In the case at bar, the court crafted ~d gave a limiting instruction, and held a hearing out of the 

presence of the jury regarding each actual witness who testified as to 404(b) evidence regarding 

prior difficulties between the parties. 

36. Admission of404(b) evidence requires that 

"Where an offer ofevidence is made under Rule 404(b) ofthe West Virginia Rules 
ofEvidence, the trial co~ pursuant to Rule 100(a) of the West Virginia Rules of 
Evldence. is to detennine itS admissibility. Before admitting the evidence. the trial 
court should conduct an in camera hearing as stated in State v. Doiin, 176 W.Va. 
688, 347 S.E.2d 208 (1986). After hearing the evidence and arguments of counsel, 
the trial court must be satisfied by a preponderance ofthe evidence that the acts or 
conduct occurred and that the defendant committed the acts. If the trial court does 
not find by a pr.eponderance of the evidence that the acts or conduct was committed 
or that the defendant was the actor. the evidence should be excluded under Rule 
404(b). If a sufficient showing has peen made, the trial court mUst then ~termine 
the relevancy ofthe evidence under Rules 401 and 402 oftlle West Virginia Rules 
of evidenCe and conduct the balancing required under Rule 403 of the West 
Virgirua Rules ofEvidt!nce. lithe trial court is then satiSfied that the Rule 404(b) 
evidence is admissible, it should instruct the jury on the limited purpose for which 
such evidence has been admitted. Alimiting insfiuction should }x; given at the time 
the eVidence is offered, and we recommend that it be repeated in the trial court's 
general charge to the jury at the conclusion of the evidence." Syl. pt. 2, State v. 
McGinnis, 19~ W.Va. 147, 455 S.E.2d 516 (1994). Syl. Pl6, State v. Rollins, 233 
w. Va. 715, 760 S.E.2d 529 (2014) 

37. Before any witness testified as to prior difficulties or col1at~ bad acts,!hearing w~ 

held out of the presence of the jUlY. ~e court det~rmined th~t the state sought to in~oduce the 

evidence to show that the shooting was hot an accident, or mistaken, and that the petitioner had 

motive to kill his wife. A limiting instruction was given at the time the witness testified and in the 

final charge. The court determined that the petitioner corrunitted the act, and that the act was more 

probative than prejudicial. There was no error in the admission of 404(b) evidence from the 

witnesses. (The tapes and letters will be analyzed separately.) 
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38. Trial counsel did object to the testimony of those witnesses. Petitioner cannot 

articulate how he was harmed by the in camera hearing regarding admissibility being conducted 

mid-trial as each witness testified, as he cannot demonstrate the court would have ruled ctUI:erently 

bad the procedure been different. Trial counsel's perfolIIlBIlcc was not objectively deficiently in 

failing to object to the procedure. The results Ofthe trial would not have differed bad any objection 

to proCedure been sustained. The court wouid have had one bearj.ng instead of several, and the 

evhience would still be admitted. The petitioner does not demonstrate that trial C9unsel was 

ineff'ective under the Strickland/Miller standard. 

39. Appellate counsel was not ineffective for failing to iJ,1clude the 404(b) evidence from 

the live witnesses in his petition for appeal. ''The action ofa trial cowt in adinitting Qr excluding 

evidence in the exercise of its discretion will not be disturbed by the appellate court unless is 

appears that such action amounts to ai:t abusc ofdiscretion." Syl. Pt. 10, State v. Huffman, 141 W. 

Va. 55, 87 S.B.2d 541 (1955) ovemtled on other grounds byState ex rei. R. L. v. Bedell, 192 W. 

Va. 435,452 S.E.2d 893 (1994). Syl. Pt. 2, State v. Doonan, 220 W, Va. 8, 640 S~E.2d 71 (2006.) 

40. The admission of the 404(b) evidence was, not an abuse of discteti.on. The evidence 

was evaluated out of the presence of the jury, found more probative than prejudicial, admissible 

for ~ proper pUIpQse, and a limiting in,struction given. Appellate counsel did not engage in 

objectively deficient perfOmlanCe by failing to· include in his petition for appeal rulings on 
. . 

evidence which were properly admitted. Including those rulings in the petition would not have 

resulted in the appeal being granted. 

41. As to the letters and the tapes, the court notes that the tapes were discussed at trial, but 

not played for the jury. Although admitted into evidence~ the jury did not request equipment to 

listen to those tapes. Petitioner did not object to the admission ofthe tapes and letters at trial. 
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42. Trial counsel explained that he did not object to the admission because the evidence 

nom the letters and tapes formed part and parcel oftbe defense. The defense at trial was that the 

petitioner accidentally or ~istakenly shot his wife while attempting to scare her. Th~ petitioner 

was in a meth-iuduced psychosis and had delusional thoughts and auditory hallucinations. Those 

auditory hallucinations. as explained by the petitioner himself, were that he could hear his life, his 

son's well-being. his father's life and propertY, and his own sexuality being threatened by his wife 

and one or both ofthe Huffinans. No one else, including the police, could hear those plots. As to 

the letters, they were relied upon by the psychiatrist to demonstrate that the petitioner wrote 

voluminous l!3tters. staying up all night, resulting in sleep deprivation. Moreover, the letters 

-reflected petitioner's growing suspicions of the Huffmans and hiswift; and his pleas for her to 

refrain from engaging in any activity with the Huffmans. Those letter, unpleasant and ugly as 

some of them were, bo1stered the petitioner's defense. It was ~ objectively reasonable strategic 

decision for counsel not t9 object to the admission of the blpes and letter's beqause those letters 

provided conteXt for the petitioner's actions and bolstered his defense ofdiminished capaci~ based 

upon a meth-ioduced psychosis. M. counsel testified, those letters were representative ofa thought 

process which wasn.·t right, and were consiste,ot with. the opinions of Dr. Martin arid Dr. Smith. 

(Hrg. Tr. at 72.) Counsel was only questioned specifically about one tape which regarded sexual 

activity. Mr. Cagle believed the tape a,gain showed the thought processes of the petitioner 
- . . 

consistent with the psychiatrist's opinion. (Hrg. Tr. at 83.) The decision not to object to the tapes 

and letters was strategic. That strategic decision Wil$ objectively reasonable. Therefore, petitioner 

has failed to demonstrate that trial counsel was ineffective in dealing with this issue. 

43. Appellate counsel was not ineffective for failing to raise the -admission ofthe letter and 

tapes. There was no error preserved by contemporaneous objection at trial. Therefore, appellate 
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counsel would have had to use the "plain error" argument enunciated above, which will not be 

repeated here. In sum, however, there waS no elTor in the admission of the tapes and letters, 

because petitioner made a strategic decision to agree to their admissibility. beca~ they bolstered 

his defense. When there is no error, there can be no plain elTor. 

44. To sum up, petitioner's right to due process was not violated by the admission of the 

tapes. letters or testimony :from the witnesses regarding prior domestic difficulties. Trial counsel 

made an effective strategic decision regarding the tapes and letters; his objection to· the live 

witnesses was preServed and overruled. However. their testimony was undoubtedly adDiissible to 

show the petitio~er's motive. and the absence ofany accident. Trial counsel and appellate COUnsel 

were not ineffective Under the Strickland/Miller standard in ~ handling of this issue. Courts 

generally have permitted the admiss;op ofprevioUS acts ofdomestic violence ~ 404(b) evidence 

or ~ intrinsic evide~ce. part of the res gestae. See, for example, State v. Dennis, 216 W. Va. 331, 

607 S.E.2D 437 (2004) "Events, declarations and circumstances which are near in time, caQSally 

connected with, and illustrative of transactions being investigated are generally considered res 

gestae and admissibl~ at trial, ..." Slate v. Spicer. 162 W. Va. 127t 245 SE2D 922 (1978.) Dennis 

goes on to note that the infonnation is acimisSible because it is necessary to cDmplete th~ stoI}' of 

the crimes on trial, and give context to the actions.· Even if not intrinsic, the evi4ence would have 

been admissible under 404(b) to prove. motive. The adrilission of 404(b) evidence is reviewed 

tmder an abUSe of discretion standard. Abuse of discretion eXists only when a court acts in an 

arbitrary and irrational manner. The admission ofthe evidence was not an abuse of discretion, nor 

did the court act in an arbitrary and irrational manner. 

45, The petitioner's interview with the state psychiatrist was audio-taped. The court agrees 

with the petitioner's assertion that counseJ did not request an admissibility hearing on petitioner's 
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statements to the state psychiatrist. The report was admitted into evidence but was not published 

to the jury. at least insow as this court can discern from a review ofthe voluminous trial record. 

46. Petitioner asserts that it was objectively deficient performance not to move to suppress 

those statements. Trial counsel testified that in preparation of the petitioner's defense and 

developing a coherent trial strategy, the petitioner insisted from the very beginning of trial 

preparation that he did not want to testify, and would not testify. 

47. As noted already, the petitioner could not present a defense that somebody else shot 

his wife:. After the gun fired, the petitioner immediately began admitting that he shot his wife, 

from the 911 call. through conversations with his neighbor and his fatber, interviews with the 

police. an interview with·his own psychiatrist, and the interview with Dr. S~ith. 

48. Petitioner does not point out any material differences between the interview with Dr. 

Smith and the interview with Dr. Martin. 

49. The petitioner's expert witness conceded that he could not articulate how the version 

of events that the petitioner gave to his doctor, and to Dr. Smith varied. That expert also agreed 

that the petitioner's statements were consistent froin the 911 calIon. (Hrg. Tr. at 40-41.) 

50. Trial counsel testified that the petitioner's defenses would have to be" presented from 

sources other than the petitioner, since he voluntarily chose not to testify. He noted that it was not 

Wlcommon for defendants not to te~tify. and that ''you use that Which he has said to his adVantage 

to get his story in nont ofthe jury." (1d. at 66.) Trial counsel did not objectto the s~ements made 

by the petitioner to Dr. Smith because "those statements were beneficial to the defense. 

51. Trial counsel made an objectively reasonable, strategic decision not to object to tlte 

petitioner's statements to Ralph Smith. As petitioner would not testify, the more times the 

consistent story that the petitioner bad not meant to shoot his wife, but mistakenly or accidentally 
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shot her in an effort to confront her and make her admit the conspiracy that he and only he could 

hear on the tapes was heard by the jury, and the more often the jury beard his ostensibly sincere 

words ofremor~eJ the more benefit accrued to the petitioner. It was not an unreasonable strategic 

decision to pennit the statement of the petitioner to Dr. Smith into evidence. Moreover~ as the 

statement was entirely consistent with what petitioner said to others, including his own evaluator, 

the admission of those statements did not affect the reswt of the proceeding. Petitioner satisfies 

neither prong ofthe Strickland/Miller analysis. 

52. Again, appellate cOWlSeI could only have ch~enged the admission of the statements 

toDr. Smith as pI$. error. By failing to object-for sound strategic reasons-petitioner precluded 

appellate colinsel frt;Jm bringmg the issue. Miler, supra.. distinguishes between forfeiture and 

waiverregardU;tg error. When there has been a mowing and intentional relinquishment or 

abandonrilent ofa known right, there is no error and the inquiry as to the effect ofa deviation from 

the rule of law need Dot be determined. In the case at bar, the petitioner knowingly and 

intentionally, for sOund strategic reasons, relinquished his right to move to suppress the statemeJits. 

Therefore. appellate counsel was foreciosed from arguing this issue on appeal. Appellate counsel 

~ not ineffective for failing to bring this issue on appeal as there was no error in the conduct of 

the trial regarding this evidence. Moreover, had petitioner sought to have the admission of the 

statements reviewed as plain error, the claim. would have been denied' because no substantial right 

of the petitioner was affected. The statement was consistent with otb~r statements, beneficial to 

the petitioner. Petitioner fails to meet the StrickItmdlMiIler standard regarding appellate counsel's 

performance. 

53. The petitioner also asserts as a stand-alone ground that his right against self

incrimination was violated when the state's psychiatrist testified as to statements made during the 
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interview and further that the admission of the report into evidence which contained inadmissible, 

prejudicial information violated his rights. 

54. Only the issue of petitioner's statements implicates a constitutional right As noted 

above in the analysis of whether counsel was ineffective for not moving to suppress those 

statements, counsel made a strategic decision not to by to have the statements Slippressed, not 

objecting to the admissibility of the statements because those statements were beneficiBl and not 

barmful. 

5S~ Any constitutional right can be waived. Defense counsel made ~ strategic decision, 

and interestingly. Mr. Coleman did not testify that he necessati}y disagreed with that deci.sion (or 

any other). The court would have been overstepping its grounds had it sua spon.te d~termined that 

counsel must move to suppress the statement, or keep the statement out in the absence of any 

motion. Moreover, as the statement was consistent with petitioner's defense and other statements, 

the petitioner was not harmed by the adJllissiOIi ofthe report. 

56. Trial counsel did object to other portions of Dr. Smith's report which contained 

statements ftom the police report which had not been testified to inopen court. The court ovenuled 

the objection. Again, the admission of evidence is reviewed as an abuse of discretion, and does 
. . 

Dot implicate a constitutional right. Counsel was effectiv~ in that he lodged an appropriate 

objection, the court did not .c;ommit error ofconstitutional dimension (if it erred at all) in admitting 
. . 

the report. Therefore, this ground affQrds no relief. 

57. Appellate counsel was not ineffective for failing to assert as a ground on appeal ~ 

admission ofDr. Smith's report. Again, trial counSel, for sound strategic reasons. wanted thejury 

to hear another, consistent version of the shooting, along with other information consistent with 

and supporting the defense theory. Appellate counsel deemed the issue as waived. However, even 
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if appellate counsel could have (or even should have) included the erroneous admission of the 

report, the petitioner fails in his burden to demonstrate that had that point been proffered on appeal, 

the results ofthe appeal would have differed. The gist of the other statements was already before 

the jury from live witnesses and the tapes and letters, the 911 calls, Dr. Martin's testimony and 

report, and the petitioner;s statements. The information in the report simply did not contribute to 

the verdict. and absent that information, there was ampJe evidence to convict the petitioner. The 

Supreme Cowt would not have reversed petitioner's conviction had this 'ierror" been a,sserted on 

appeal. Therefore, petitioner fails to satisfy the Strickland/Miller standard in this regard. 

58. Trial cotinse1 was not ineffective regarding the jury instruction regarding the iriference 

that ~ay be derived from .the use of a deadly weapon in circumstances where the defendant did 

not have justification, excuse or provocation to use that weapon. Nor was he ineffective in failing 

to object to the prosecutor's argument regarding the instruction. Further, appel~ate counsel was 

not ineffective for failing to include this issue on appeal. 

59. The jury instru~tion which the Co\U't gave was a correct statement ofthe Jaw. 

"[i]n a murder case, an instruction that a JUIy may infer malice and the intent to kill 
where the S~te proves. beYQnd a reaSonabie doubt that the defendant, without 
laWful justification, excuse or provocation, shot the victim with a firearm, does not 
WlCoJistitutionally $hift the burden of proof." Syllabus Point 2, Stf:lle v. Browning, 
199 W.Va. 417, 485 S.E.~4 1 (1997). Slate ex rei. Hall v. Liller; 207 W. Ve.. 696, 
703, 536 S.E.2d 120, 1 iJ (2000) 

In Jenkins we also adhered to the law that "[iJn a homicide trial, malice and intent 
may be inferred by the jury from the defendant's use of a dCadly weapon, under 
circumstances which the jury does not belleve afforded the defendant excuse, 
justification or provocation for his conduct." Syllabus Point 5, Jenkins. supra 
(citations omitted), State ex rei. HQll Y. Liller, 207 W. Va. 696, 702,536 S.E.2d 
120,126 (2000) 

60. Additionally, the Supreme Court has stated that 

The language in Jenkins was very carefully crafted by the Court, and we refuse to 
give Jenkins an over-expansive reading. Indeed, our prior cases have made clear 
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that Jenkins must be limited to its very words. The reach ofJenkins CWl be limited 
to three salient points: (a) The use of a deadly weapon does not alone support an 
infereIice of"premeditation and deliberation, .. ."State v. Miller, 197 W. Va. 588, 
608-09,476 S.E.2d 535,555-56 (1996). 

61. Finally, it is axiomatic that jury instructiops must be taken as a whole. 

62. The instruction in question in this matter did not shift any burden of proof or persuasion 

to the petitioner,· and did, in fact, infonn the jury that it could infer malice from the use of the 

deadly weapon if, and only if, they found that the circumstances did not afford the defendant 

justification, ex.cuse or provocation. Therefore, trial counsel was not ineffective in failing to object 

to a correct jury instruction, and it would have been futile to include this issue on appeal. 

62 Trial counsel w~ not ineffective for failing to object to the prosecutor's argument 

regarding thi~jury instruction and malice. Petitioner's expert witness testified that it would have 

been improper for the assistant prosecutoi' to reread the instruction to the jury. In reviewing her 

argument as a whole, and placing the argument regarding the deadly weapon inference into 

context, it is cl~ar that the prosecuting attorney was 1701 urging the jury to ignore the cO~'s 

instnlction. aer argwnent was correct: the jury may infer certain ofthe mental elements of first 

degree murder from the use of a deadly weapon. However, her arsument went on to press the 

point that the petitioner did not have excuse, justification. or provocation for his crime and further 

went On to stress that other evidence demonstrated that the petitioner acted with malice, 

deliberation, premeditation and intention. Additionally. the court notes· that the jury was 

repeatedly instructed that what the lawyers said was not evidence. 

63. The court finds that the jury instruction. as given, particula.dy when read in the context 

ofthe instructions as a whole, was not erroneous. Therefore, trial counsel was not ineffective for 

failing to object to that instruction, and appellate counsel was not ineffective for failing to include 

that issue on appeal. The court further finds that the prosecutor's argument was not improper and 
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was not a misstatement of the law. Therefore, the argument was not objectionable. Trial counsel 

did not engage in objectively deficient performance in failing to object, and even had he objected 

and the court taken some action, the jury verdict would not have been affected. Appellate counsel 

was not ineffective in failing to address, as plain error, trial counsel's failure to object and inclusion 

of that issue on appeal would not have persuaded the Supreme Court to reverse the conviction. 

Therefore, petitioner fails to satisfY the Strickland/Miller standard as to this issue. 

64. Trial counsel did not object to any references to petitioner's pre-trial incarce~tion and 

did not proffer a strategic reason for not objecting. Appellate cOWlse) did not include this issue as 

plain error in his petition for appeal. 

65. This cOurt disagrees with the petitioner's claim that such references to pre-trial 

incarceration were "numerous." There were a mere handful of such references (fewer than five, 

as !he court counts) in the record of a trial which spans nearly one thousand pages. Moreover, 

although the court does not approve ofany reference to such pre-trial incarceration, theoourt must 

note that those references do not unambiguously refer to the petitioner being injail, but rather refer 

to meetings with petitioner and his lawyer Uat" the jail, or taking handwnting exempl~s uar' the 

jail. The court believes that it is likely the jury believed that at least at the time of any spetific 

event the petitioner was incarc~ted. However, this court does not Iind that those references to 

the.petitioner's pre--mal incarceration rise to the leveJ ofa consti4rtional violation, reversible error, 

or ineffective assistance ofcounsel. 

66. The references were not numerous. The court believ~ that it would come as no 

surprise to jurors that an individual who shot his wife in the face would be arrested and jailed. The 

cow1: further :finds that the evidence in this case against petitioner, while hotly disputed as to the 

mental elements, was ample and the references to pre-trial incarceration did not affect the verdict. 
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That is, the jury would have convicted the petitioner ofmurder in the first degree even absent such 

references. 

67. While perhaps it was objectively deficient performance for counsel to fail to object to 

such references at trial, the court finds that petitioner fails to satisfy the "but for" prong of the 

Strickland/Miller analysis. As noted above, merely identifying a mistake by counsel does not 

equate to ineffective assistance. The mistake must have affeCted substantial rights ofthe petitioner. 

Had petitioner's counsel objected to those references and the jury beard no reference to pre-triaJ 

incarceration, the petitioner wouid still have been convicted of murder in the first degree. 

Therefore, petitioner fails in his burden and this contention affords the petitioner no relief in habeas 

corpus. 

68. Absent any objection, appellate counsel would have had to assert plain error. Under 

that standard, again. petitione, would have had to demonstrate that a substantial right was violated, 

that he did not reCeive a fait trial, and essentially, that a miscarriage ofjustice occurred. Including 

the issue in ~e petitioner for appeal would not have affected the result of that appeal; the petition 

wouid have been refused resulting in an affinnation of the conviction. Neither prong of the 

StricldancUMiller analysis is satisfied. This contentiQn affords the petitioner no relief. 

69. Petitioner made a sound strategic decision that he wanted the petit,ioner·s pre-trial 

. statements to the police to be heard by the jury. Since the lletitionerhad decided not to testify from 
. . 

the veri beginning of counsel's representation, he had to get his defense before the jury in some 

way. The petitioner's pre-trial statements supported his theory that his shooting ofhls wife was 

accidental, that he didn't know the gun was loaded, that he got the gun only to confront her about 

his meth-induced belief she was conspiring against him, and that he was shocked, sickened and 
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immediately remorseful after the gun went oft: begging his wife to live and desperately seeking 

help. 

70. The state did pu~ on e~dence through Sergeant Snuffer demonstrating that the 

statements werevolWltary and given after the petitioner had received his Miranda warnings. 

71. The state would not have been required to put on Officer Lilly even had the petitioner 

wanted the statement suppressed. There is no requirement in case law that the state present eveIY 

individual who had contact with a ctiminal defendant before or during the giving of a statement; 

there is not even a requirement that the state present every individual who questioned a criminal 

defendant or gave Miranda warnings. Therefore, failing to object to Lilly's absence was not error 

at all. 

72. The statements .were voluntary--petitioner does not contend they were not 

Petitioner's trial counsel made a strong, sound, and strategic decision to get those statements before 

the jury: they were the best evidence supporting his defense. As petitioner wanted those 

statements in, failing to move to suppress was not objectively deficient performance. And, even 

had a suppression motion been made, the evidence before the court included the taped statements 

themselves. It is apparent that the petitioner was in Control of his :facti.lties, neither threatened or 

promised leniency for his cooperation, and that he voluntarily, knowingly and intelligently waived 

his right to remain silent and. gave an admissible, voluntary statement. 

73. It was not objectively deficient performance to fail to move to suppress statements that 

supported the petitioner's defense. Moreover, had counsel made a suppression motion, the 

statements would have been admitted into evidence. The presence or absence ofOfficer Lilly was 

irrelevant. Petitioner does Dot satisfy the objectively deficient performance portiOD ofthe analysis, 
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nor would the result have differed bad a suppression motion been made or the absence of Lilly 

been objected to. This contention affords the petitioner no relief. 

74. Appellate cotmSel was not ineffective for failing to raise these grounds on appeal. He 

had no reason to appeal the admission of the statement, as trial counsel affirmatively stated he 

wanted those statements in. Raising the issue ofsuppression (in th~ absence ofan objcetion in the 

trial court) would have been a lamentable exercise in futility. Again~ petitioner fails in his burden 

of proving ineffective assistance of counsel. 

75. The prosecuting attorney in closing and rebuttal made brief and fleeing reference to 

what the petitioner bad. n~t told "you.'; The court finds that argument to be regrettable. and does 

Dot approve ofthose statements. However, the issue before the court is whether or not trial counsel 

was ineffective. for not objecting to those remarks, and whether appellate counsel was ineffective 

in failing to include those remarks as plain error in his petition for appeal. 

76. Although petitioner's expert opined that he couldn't see a strategic reason for not 

inteIposing an. objection to those portions of the argument, trial counsel did proffer a strategic 

reason, and a sound One. As noted, the issue of objecting is a delicate one. Petitioner's. ~xpert . 

agreed that i~ was o~n a sound choice to leave well enough alone. Trial counsel stated :be did not 

want to object because, in essence, an objection ran the risk of empluudzing to ~e jury something 

that ~ght damagebis client. Even had counseJ objected, and asked to approach the bench to 
. . . 

discuss the objection in aside bar, the remedy would have been essentially for the court to tell the 

jury to disregard any remark that the prosecutor made about what the petitioner (did) or didn't say. 

77. The court determines that it was not objectively deficient performance for counsel to 

make a strategic decision not to object to those remarks. Further, the court believes that bad 

counsel objected, and the jmy been instructed to disregard-even if the prosecutor bad been 
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admonished-the jury would still have convicted the petitioner of murder in the first degree. 

Therefore, neither prong ofStrickland/Miller is satisfied. 

78. Before analyzing whether or not appellate counsel was deficient for not including this 
. . 

issue ~n appeal. the court will note that habeas counsel questioned appellate counsel about missing 

deadlines. This court finds the issue of deadlines to be, in fact, a non-issue. Counsel filed an 

appeal (under the previous Rules of Appellate Procedure.) Counsel was permitted to make oral 

presentation on his petition, which was the exception rather than the norm under the previous 

Rules. Therefore, whether any deadline was missed, or a motion to extend made did not affect the 

outcome ofthe proceeding. 

79. Counsel for the petitioner has noted that the Supreme Court has reversed convictions 

when as part of the assertions of error on appea1 is that the prosecution questionea a defendant 

about bis post-arrest silence, or cominented upon his silence in argument. This Court will note. 

however, that there are a S1,1bstantial number of decisions in which the Su~reme CQurt has 

dete1']Djned t1m.t ev~n such question or comment does not require reversal. 

80. Appellate counsel would have had to w.:ge plain error in asking foi' reversal on this 

ground. as no objection wasmterposed below. 

81. Many cases have noted that prosecutor's comments andlor questions regarding silence 

will :Qot result in a reversal ofa conviction under the plain error standard. 

The prosec~or's inquiry on cro~..examination ~fFykcs concerning his post-arrest 
silence is materially indistinguishable from that we deemed erroneous in Boyd, the 
only salient difference being that the irregularity in the instant matter was.not 
preserved by timely objection. However, we may set aside Fykes's convictions for 
plain error upon ascertaining that the complained~of defect waS sufficiently 
prejudicial to have affected· his substantial rights, that is, the error "must have 
affected the outcome of th,e proceedings in the circuit court." Sy1. pt. 9, Slate v. 
Miller, 194 W. Va. 3,459 S.E.2d 114 (1995). 
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Reversal here is not warranted because Fykes suffered no appreciable 
prejudice as a result of the prosecutor's questioning. State v. Fykes, No. 13-0421, 
2016 WL 3356829, at *5 (W. Va. June 10,2016) 

However, we have recently stated in Syllabus Point 4 ofState v. Grubbs, 178 W.Va. 
811,364 S.E.2d 824 (1987). that the plain error doctrine is reserved for cases where 
a miscaniage ofjustice would result if this Court did not consider and correct the 
error despite the absence ofan objection. 

"'The plain error doctrine of W.Va.R.Crim.P. 52(b), 
whereby the court may take notice of plain errors or defects affecting 
substantial rights although they were not brought to the attention of 
the court, is to be used sparingly and only in those circumstances itt 
which a mi~carriage of justice would otherwise ~sult.' Syllabus 
Point 2, State v. Hatala, 176 W.Va. 435, 345 S.E.2d 310. 

Courts in otherjurisdictions have also refused to reverse convictions under the plain 
error doctrine where the Doyle violation has not resulted in a miscarriage ofjustice. 
E.g., United States v. Cardenas Alvarado~ 80tj F.2d 566 (5th Cir.1986); ·Uniled 
Siates v. Hellna, 549 F.2d 713 (9th Cir. 1977); Beale v. United Stat"es, 465 A.2d 796 
(D.CApp.1983), eert. denied, 465 U.S. 1030, 104 S.Ct. 1293, 79 L.Ed.2d 6~4 
(1984); Slale v. Morgan, 315 N.C~ 626,340 S.E.2d 84 (1986). State v. Fisher~ 179 
W. Va. 516,519-20,370 S.E.2d 480. 483-84 (1988) 

In asking this Court to apply the plain error doJrtrlne to this case, the 
defeJidant offers nothing more than the !lDpersuasive argument that the post· 
Miranda silencetestimony "permitted the jury to draw an impermissible inference 
as to why the defendant did not offer any explanation of what had occmred," In 
view of all theadniissible evidence introduced by the State, we believe the jury 
would have reached the same verdict absent the post-Miranda silence testfmony, 
and we are in no way persuaded that the assigned. error con~buted to the 
conviction. . 
.. Even had the defendant convinced us that the prer:equisites of plain error 
were satisfied by demonstrating the circuit court erred, that the error w~··iplain,H
and that the error affected his "substantial rights," we still would not reverse. The 
exercise of the power to reverse uDder·plaiil error is permissive, not mandatory. We 
are instructed by Miller that we should only reverse a criminal conviction, ifin our 
discretion, we find the circuit court's error seriolisly affected the fairness, integrity, 
and public reputation ofjudicial proceedings. We explained in laRock that merely 
~ause an error is "plain" and affects "subStantial rights" does not, without more. 
satisfy this standard, else our discretion would be illusory. 196 W.Va. at 316, 470 
S.E.2d at 63S.State v. Marple, 197 W. Va. 47,54,475 S.E.2d 47,54 (1996) 

82. This Court is persuaded that even ifappellate coUnsel had urged reversal ofpetitioner's 

conviction on the basis of the prosecuting attorney's argwneot, that the conviction would lulve 
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been affinned. Therefore, the Court determines thatappellate counsel was not ineffective in failing 

to argue this issue on appeal. The result of the appeal would not have differed bad counsel so 

argued. The evidence. against the petitioner Was absolutely overwhelming. The prosecutor's brief 

reference to what the petitioner bad or had not told the jury did not affect the jury7s verdict. The 

Court finds the prosecutor's references to have been inadvertent. This court finds the prosecutor's 

argwilent to be completely analogous to the line of questioning in Fy"s, SUpra, and that the 

remarks had no appreciable effect on the jury's verdict. The petitioner suffeted no prejudice from 

the prosecutor's argument. Counsel made a sound, strategic decision not to object to those 

remarks, because the issue of objecting is a delicate one as to how much risk one takes In 

highlighting something for the jury's attention. Appellate counsel was no~ ineffective for failing 

to proffer the issue on appeal because that issue would not have been successful under the plain 

error standard. The remarks ofthe prosecutor were completely hannless error. 

83. The court will address petitioner's contentions regarding trial COunsel being ineffective 

for failing to move for a continuan~ after the medical examiner testified there was soot on the 

victim'li finger and failing to object to matters beyond his expertise (i.e., the toxicology results on 

the victim's blood) together. 

84. As to the issue ofthe medical examiner's belated discovery ofa typographical error in 

his report saying there was no soot or stippling, when in fact there was, the court notes that trial 

counsel had five days between the testimony and the testimony of his expert. Trial counsel 

effectively cross-exa.mined the medical examiner about his mistake. Trial counsel testified at the 

omnibus evidentiary hearing that he had ample time to consult with rus expert. and that the expert 

had ample time to consider that information. In fact, trial counsel testified that his expert's theory 
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had been that something came into contact with the gun-such as the victim's hand-and that the 

gun discharged. The belated revelation confinned that theory. 

85. The only harm proffered by habeas counsel is that the expert didn't redo his video. 

However, trial counse1 explained that the video couldn't be redone to confonn with the medical 

examiner's testimony, because, essentially, no one was going to swat the gun away with live 

ammunition, it was simply too dangerous. 

86. The court finds that petitioner's trial counsel made a strategic decision not to seek a 

continuance or a mistrial. Counsel believed the case was going as well as could be expected, his 

client was in jail, and cOunsel had five days (including two full weekend days) to conSult with and 

prepare his expert. He testlfied at the omnibus bearing that be did not need more time to address 

that issue. Therefore, the court finds it was not objectively deficient performance to fail to ask for 

a continuance or mistrial. Moreover. the court finds there is nothing to indiQate that a continuance 

or mistrial would have been granted, as the remedy would have been to give counsel time to 

prepare: which counsel had. The petItioner fails to satisfy the StricklatldlMiller Standard for 

ineffecti:ve assistance of~ounsel. Moreover. sin~· trial c9unsel did 'not ask for Q. mistriBl. or 

continuance, there was no issue for appeU!lte counsel to proffer to the appellate court. 

87. As to the issue of Dr. Boiko and his testimony regarding the toxicology reportS from 

the victim's blood, this Court does not find that trial counsel was ineffective for failing to object 

to such testimony. Moreover, the Court does not believe such testimony was a CraWford violation. 

88. Dr. Boiko's testimony was not an unqualified success for the state with his revelation 

about his mistake as to stippling. Moreover, as to the toxicology reports and the absence of any 

methamphetamine (or other substance) in the blood, Dr. Boiko could not pinpoint precisely 

whether the tests were on transfused blood or admission blood, and admitted that the results could 
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differ between the two sources. Therefore, the suggestion was before the jury that perhaps the 

victim had used some substance but it was not revea1ed because the testing was done on transfused 

blood. It is n~teworthy that is the only suggestion that the victim may have used a substance on 

the evening ofh~r death. The victim was at work, went to McDonald's, stopped by another store 

and went home where she Was shot in less than a half hour after her stop at McDonald's. (See the 

timing of the 9il call and the McDonald's receipt.) No one testified thatsbe was impaired, and 

the petitioner did not state to the police, his f$ther, his neighbor, the 911 operator, or either 

psychiatrist that the victim bad ingested drugs or that the victim bad grabbed or swatted the gun. 

The testimony about the blood was neither exculpatory ofnor incriminatory of the petitioner. It 

was not objectionable, and even if it were, the testimony was harmless beyond all doubt 

Of critical import is that nothing in Dr. Kaplan's testimony implicated the 
def~dant in the homicide, linked him to the crimes charged, or made it more likely 
or less likely that &he defendant committed the murder of Matthew Flack. See 
Blevins, supra. 

Accordingly~ we find the error raisc:d to be hannless 'beyond a reasonable 
doubt Syllabus ;po~ 3) Fraz'er, supra. State v . .Flack, 232 W. Va. 708, 7i5-16. 
753 S:E.2d 761, 768-69 (2013) 

In this case, Boiko's testimony about the victim's bluod did not inculpat~ the petitioner and did 

not result in a violation ofanY constitutional right 

89. It is rampant speculation to believe that calling a toxicologist would have revealed 

anything other than the fact ~e victim did not have any substanCes in her blood. And the testimony 

about the blood results did not violate any ofthe petitioner's constifutiona1 rights. 

90. Appellate coUilsel was not qUestioned as to why he did not include this issue on appeal. 

However, the court determines that failure to include this ground was not ineffective assistance Qf 

counsel in that the petitioner bas. failed to demonstrate either that an objectively competent 

practitioner would have argued this gro'Wld, or that the Supreme Court would have reversed the 
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conviction if such bad been argued. Therefore, the petitioner fails to satisfy the Strickland/Miller 

standard in this regard. 

91.. Finally, this court does not find that appellate counsel was ineffective for failing to 

raise any issue other than sufficiency of the evidence. The Cotnt will note that the petitioner's 

brief on appeal raised the issues of whether the state had proven the elements' of first degree 

murder, including intent; whether there w~ doubt and the shooting was accidental; and whether 

the state bad proven the petitioner did not have diminished capacity, as well as insufficieQcy ofthe 

evidence as a whole. Appellate counseJ testified that he reviewed the r~rd, was limited by what 

he could argue onappeai by trial counsel's actions and decisions below, and argued. what he 

beiieved to be those point that had the most likelihood ofsuccess. 

92. Appellate counsel was questioned specifically about why he had not included the issues 

regarding 404(b) evidence, and questioned at length abQut why he had not included jhe 

prosecutor's comments on the petitioner's silence. The court finds that the admission ofthe 404(b) 

evidence was entirely proper and that DO reasonable practitioner would have argued that issue on 

appeal. The court ftuther finds that had that beenargu,ed, the conviction wotild still have been 

affirmed. The court is of the opinion that even had appellate counsel asserted the prosecutor's 

argument as plain eIIor, the Supreme Court would have affirmed the conviction. Appellate counsel 

was not ineffective in his choice ofissues'on appeal. 

93. The petitioner. in consideP1tion of all the facts and circumstances in the underlying 

criminal case, clearly received that to which he was constitutionally entitled, a fair and publi~ trial 

by an impartiaJjury of his peers. Nonprejudicial errors, if any. which may have occurred, even if 

considered cwnulatively,would not entitle the petitioner to the request relief. The United States 
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Supreme Court has held from March 1953 forward that a criminal defendant is entitled to a fair 

jury trial, not a perfect jury trial. Lutwak v. United States, 344 U.S. 644 (1953.) 

ID. 

CONCLUSION 

tHEREFORE, based upon a thorough and complete review of the complete contents of 
, 

the criminal case file in this matter. including the trial transcripts; in consideration ofthe testimony 

at the omnibus evidentiary hearing, and considering the arguments of counsel for the petitioner 

and the warden both at the bearing and in written sUbmissions, it is ORDERED that the petition 

seeking a writ ofhaheas corpus be and the same is hereby DENIED. !tis further ORDERED that 

sa,jd civil action be and the same is hereby DISMISSED. The court notes the exceptions and 

objections ofthe petitioner. It is further OROERED that the Clerk ofthe Cirouit Court send copies 

of this order to counsel ofrecord. 

:;-c9lP-/7 ~_tf. 1\\ENTERED: 
runCfB CHARL~ E. KINO, JR. 
Judge ofthe Thirteenth Judicial Circuit 
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