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INTRODUCTION 

At the outset it must be noted that the Petitioners' Brief does not contain even one 

reference or citation to the Appendix delivered to counsel with the Petitioners' Brief. 

The Appendix consisted of a stack of papers measuring 3 % inches tall wrapped in brown 

paper. The Appendix was not held together in any fashion nor divided into manageable 

volumes. Rule 10 (c)(7) of the West Virginia Rules of Appellate Procedure requires that 

"[t]he argument must contain appropriate and specific citations to the record on Appeal, 

including citations that pinpoint when and how the issues in the assignments of error 

were presented to the lower tribunal". Rule 10 (c)(7) of the West Virginia Rules of 

Appellate Procedure further provides that "[t]he Court may disregard errors that are not 

adequately supported by specific references to the record on appeal." 
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SUMMARY RESPONSE 

The Respondent presents unto the Court this Summary response pursuant to Rule 

(10)(d) of the West Virginia Rules of Appellate Procedure. Although the Assignments of 

Error presented in "Petitioners' Brief' contain more than one alleged error the 

Respondent will attempt to address the Assignments of Error in the same order as present 

by the Petitioners as follows: 

Assignment of Error No.1. 

The Circuit Court properly found that a plain reading of West Virginia Code § 

44-2-6 does not require that a counter affidavit be verified. (Appendix page 648) 

(hereinafter App. pg.). The also Court properly found that even through the statute does 

not require that the answer to the claim be verified that in the instant matter a verification 

was filed by counsel for the Respondent prior the commencement of the hearing before 

the Fiduciary Commissioner (App. pg. 649; App. pg. 425; App. pg. 668 lines 16-24; App. 

pg. 669 lines 1-6) 

While the Circuit Court addressed the issue on Appeal from the Order of the 

County Commission of Greenbrier County it should be noted that at no time during the 

hearing held before the Fiduciary Commissioner did counsel for Petitioners individually 

or as Executrix of the Estate of Watha Wakando Simmons ever raise the issue regarding a 

verified answer to the claim. (App. pgs. 475-553). The Court took up preliminary matters 

before testimony and the issue was not raised or preserved at any time during the hearing. 

(App. pgs. 475-477) 
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Assignment of Error No.2. 

This Assignment of Error actually appears to be two (2) separate assignments of 

error. The first issue appears to be the Circuit Court's refusal to apply the provisions of 

West Virginia Code § 48-1-233 to the Petitioners' claim on the Respondent's estate and 

the second error raised is the Court's reliance upon the doctrine of collateral estoppel as 

to the Petitioner's monetary claim for reimbursement for the money paid to settle the 

related prior civil suit. 

Application of West Virginia Code § 48-1-233 

The Circuit Court properly found that West Code § 48-1-233 did not provide an 

avenue for the Petitioners to obtain equitable distribution of the former marital estate 

when the divorce had abated and had been dismissed. (App. pg. 650). The Court relied 

upon the clearly stated principles regarding post-divorce property rights set forth in 

Bridgeman v. Bridgeman, 182 W.Va. 677 (1990) and Zikos v. Clark, 214 W.Va. 235 

(2003). In both Bridgeman and Zikos the parties had been granted a divorce and 

therefore the property rights survived the death of a party. In the instant case, the divorce 

action abated and was dismissed after the death of Watha Wakando Simmons because 

there had been no granting of a divorce. (App. pgs. 60-61). In this case there was no 

Divorce Order and therefore no equitable distribution. There simply does not exist a 

property right pursuant to West Virginia Code Title 48 that survived the death of Watha 

Wakando Simmons. This exact issue has been litigated by the Petitioners in the prior 

Divorce case by appeal to the Circuit Court and this Court. (App. pgs. 75-87). On each 

occasion the Court has rejected the Petitioners attempt to enforce equitable distribution 

beyond West Virginia Code § 48-1-233 when there has been no Order of divorce. 
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The Circuit Court and the Fiduciary Commissioner both relied upon this Court's 

holding in Kidwell v. Kidwell, 189 W.Va. 307 (1993). (App. pgs. 237, 651). In Kidwell 

the Circuit Court affirmed the findings of the Fiduciary Commission that held the rules 

governing equitable distribution of marital property in divorce actions were not 

applicable in determining a decedent's interest in property to be included in an estate. 

Collateral Estoppel 

In the second alleged error contained in Assignment of Error No.2 the Petitioners 

assert that the Court misapplied the doctrine of collateral estoppel. This claim is without 

merit. After the death of Watha Wakando Simmons the nursing home "The Brier" filed a 

claim in the Circuit Court for Greenbrier County, West Virginia captioned Shenandoah 

Manor aJk/a The Brier Rehabilitation and Nursing Center v. Joe C. Simmons and Carol 

C. Pope jointly and severally, Carol C. Pope, Executrix of the Estate of Watha Wakando 

Simmons, deceased. (Civil Action No. 1O-C-47(R) (App. pgs. 429-430). Carol C. Pope, 

Executrix of the Estate of Watha Wakando Simmons, deceased, filed a crossclaim against 

Joe C. Simmons requesting judgment against Joe C. Simmons. (App. pgs. 434-437). The 

entire case was presented for mediation before mediator Attorney Graydon C. Ooten, Jr. 

and all issues relating to payment owed to "The Brier" or payment to the parties were 

settled and the matter dismissed with prejudice. (App. pgs. 337-340) 

The Court's reliance on Conley v. Spillers, 171 W.Va. 584 (1983) was 

appropriate, as the Collateral Estoppel requirements set forth in Conley have been met 

and the individual Petitioner is estopped from relitigating the matter she previously 

settled through mediations. In her testimony before the Special Commissioner the 

Petitioner acknowledged that she participated in mediation. (App. pg. 538 line 24-25, pg. 
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539 line 1-25). The Petitioner also acknowledged that her crossclaim for payment from 


Joe C. Simmons (when he was still living) was dismissed with prejudice. (App. 539 line 


8-25) 


Assignment of Error No.3. 


The Assignment of Error No.3 as asserted by Petitioners is merely a repeat of the 

alleged error that the Estate of Watha Wakando Simmons is entitled to equitable 

distribution in an abated and dismissed Divorce action. The Circuit Court properly found 

that equitable distribution under the Domestic Relations statutes was not relevant to the 

proceeding before the Circuit Court or the Fiduciary Commissioner. (App. pg. 52). This 

Assignment of Error asserted by the Petitioners points out the difficulty in replying to a 

brief unsupported by even one citation to the record. Petitioners make grandiose claims 

of unjust enrichment and wrong-doing by the deceased, Joe C. Simmons. The Circuit 

Court correctly stated these allegations and assertions were not supported by the record. 

(App. pg. 653). A review of all 696 pages of the Appendix reveals that there is not one 

shred of evidence to support claims of unjust enrichment obtained by Joe C. Simmons or 

any wrong-doing by Joe C. Simmons. 

A review of the record reveals that the Petitioner's mother Watha Wakando 

Simmons received a monthly black lung payment, a jointly owned CD cashed in for 

$10,574.00 and an annuity cashed in for $21,973.18. (App. pg. 540 line 5-24). In her 

testimony before the Special Commissioner the Petitioner did not present any proof that 

any assets of Watha Wakando Simmons were converted or taken by Joe C. Simmons. 

(App. pg. 541 lines 5-18). The Respondent testified that, as executor of the estate of his 

5 


http:21,973.18
http:10,574.00


father, he did not sell any property that was solely owned by Watha Wakando Simmons. 

(App. pg. 511 lines 3-16) 

The Fiduciary Commissioner's Report and Recommendation details the 

ownership interests of the parties based on the evidence presented at the hearing. (App. 

pgs.237-241). Other than vague references to applying the principles of equitable 

distribution as set forth in West Virginia Code § 48-1-233 the Petitioners do not provide 

any citations to the record or argument that the findings of the Fiduciary Commissioner 

were not supported by the evidence presented at the hearing. 
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CONCLUSION 

The appeal should be denied in its entirety for failure adequately support the 

Assignments of Error and the arguments in support of the Assignments of Error with 

appropriate and specific citations to the record on Appeal. The Appeal should further be 

denied as the Circuit Court correctly found that the Fiduciary Commissioner's application 

of law to the facts of the case as presented to her was proper and based upon sound legal 

president. 

Respectfully submitted, 

Email: chris@cstumplaw.com 
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