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Before the West Virginia Supreme Court of Appeals 


No. 17-0328 


(No. 17-0327 consolidated into No. 17-0328 per April 25, 2017, Scheduling Order) 


DAVID BALLARD, KEVIN MCCOURT, 

JESS MATTOX, AND HOBERT ALLEN, 


Defendants Below, Petitioners, 


v. 


MIGUEL ANGEL DELGADO, 


Plaintiff Below, Respondent. 


BRIEF OF PETITIONERS MCCOURT, MATTOX, AND ALLEN 


I. 	 ASSIGNMENTS OF ERROR 

Assignment of Error No.1: The Circuit Court of Kanawha County erred in denying 

Petitioners' Motion/or Summary Judgment on the basis of qualified immunity. 

Assignment of Error No.2: The Circuit Court of Kanawha County erred in entering an 

Order Denying Petitioners' Motion/or Summary Judgment presented by Respondent's counsel 

which was not supported by the record in this case. This Order contained, in addition to 

misstatements and factual.inaccuracies, findings of fact and conclusions of law which were not set 

forth by the Circuit Court Judge on the record. 

II. STATEMENT OF THE CASE 

A. 	 Procedural History 

Respondent Miguel Delgado filed his initial Complaint Pro Se on or about October 14, 

2015. App. 0001. His Second Amended Complaint was filed on his behalf by attorneys from 

Mountain State Justice on or about January 25,2016. App. 0001,0005-0040. Respondent's Second 

Amended Complaint contained the following claims: Count I - Assault and Battery, Count II -

Intentional Infliction of Emotional Distress, and Count III - Violation of The United States 

Constitution and The Constitution of West Virginia (42 U.S.C. § 1983). Id. The Respondent also 
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asserted Petitioners were deliberately indifferent to timely decontamination procedures. App. 

0006, , 3. Respondent voluntarily dismissed his claims under the Fourteenth Amendment of the 

United States Constitution and the West Virginia Constitution. App. 0228-0229, 0479,jn. 3. 

The parties engaged in discovery before Petitioners filed their respective Motions for 

Summary Judgment and Memorandums ofLaw in Support Thereof App. 0041-65, 0111-0210. 

Respondent filed Responses thereto and Petitioners McCourt, Mattox, and Allen filed a Reply to 

Plaintiffs Response. App. 0066-0110, 0211-0332, 0333-0341. Oral arguments regarding 

Petitioners' Motions for Summary Judgment were heard during a Pretrial Conference before The 

Honorable Joanna Tabit in the Circuit Court of Kanawha County on January 6, 2017. App. 0342

0424.1 Judge Tabit ultimately denied Petitioners' Motions for Summary Judgment. App. 0342

0424, 0475-0492. 

Petitioners filed their joint Motion for Rehearing regarding their Motions for Summary 

Judgment on February 21, 2017. App. 0429-0438; App. 0003, line 141. The joint Motion for 

Rehearing specifically requested the Court to grant a rehearing on the issue ofqualified immunity. 

App. 0429, intra. Petitioners jointly asserted that the Court denied their Motions for Summary 

Judgment "without providing sufficient findings of fact and conclusions of law," and requested 

that the Court rehear their arguments, specifically their arguments regarding qualified immunity, 

in order to allow the Court to "set forth with the required particularity its conclusions and findings 

... either granting or denying the Motions for Summary Judgment." App. 0430-432. Respondent 

filed his Response in Opposition to Defendants' Motion for Rehearing on or about February 27, 

2017. App. 0439-442. 

I The title page of the transcript from the Pretrial Conference contains a typo indicating that the Pretrial Conference 
occurred on September 15th, 2016. However, as evidenced in the header on the document and on the Reporter's 
Certificate, the Pretrial Conference occurred on JanuaI)' 6, 2017, as stated herein. 
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Respondent's counsel submitted her proposed Order Denying Defendants' Motions for 

Summary Judgment to Judge Tabit on or about February 24,2017. App. 0443-0461. Petitioners 

filed their Objections to Respondents' proposed Order shortly thereafter. App. 0462-0466; App. 

0467-0474. Despite Petitioners' joint Motion for Rehearing and their Objections to Plaintiff's 

Proposed Order, Judge Tabit entered the Respondent's proposed Order Denying Defendants' 

Motions for Summary Judgment verbatim and entered an Order Denying Motion for Rehearing as 

Moot. App. 0475-0492; App. 0493-0494. Petitioners filed their Notice ofAppeal with the Supreme 

Court ofAppeals on April 5, 2017, setting forth the assignments oferror addressed infra. 

B. Statement of Facts 

Respondent is an inmate incarcerated at Mount Olive Correctional Complex ("MOCC") 

who is serving a life sentence, without parole, for First Degree Murder. The underlying civil action 

arises from a spontaneous use of force that occurred during the late evening hours of May 23, 

2015, and the earlymominghours ofMay 24,2015, in the Quilliams II Segregation Unit at MOCC. 

App. 0138 (14:9-19). Respondent Inmate alleges that he told Nurse Coleman he had a question 

during evening pill pass, but she did not respond. App. 0139 (18:12-23). After he questioned her a 

second time, he thought the Nurse was ignoring him and he asked Petitioner McCourt to tell her 

he had a question. App. 139-140 (18:23-24; 19: 1-2). Respondent testified that the nurse responded 

that she was busy and, after he threatened to report her to the board of nursing, he told her to "quit 

your job, go home, and kill yourself." App. 140-141 (19:5-23; 25:12-16). Petitioner McCourt 

warned him that he was getting close to a write up, to which he replied, "listen, I don't care. You 

go home too and kill yourself." App. 0141 (25:16-23). At that time, Petitioner McCourt informed 

the Respondent he would be written up. App. 0141 (25:24). Petitioner McCourt's Incident Report 

stated that Inmate Delgado became "loud and verbally assaultive" with LPN Coleman during pill 
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pass, he told her to go kill herself and also stated "I'm going to kill you bitch." App. 0167. Petitioner 

McCourt also stated that while they were walking away from Respondent's cell he stated, "fuck 

you, CO." Id 

Petitioner McCourt and Officer Mooney escorted Nurse Coleman out of the pod as an effort 

to deescalate the situation before they returned without her. Id; App. 0349 (8:12-16). Petitioner 

Mattox joined them shortly thereafter. App. 0167. Petitioners' and Officer Mooney's reports state 

that the Officers made multiple attempts to gain compliance of the Respondent and Officers 

McCourt and Mooney gave "multiple loud clear verbal commands," for the Respondent to cease 

creating a disturbance; however, Respondent failed to comply. App. 0163-64, 0166-67,0169. Id 

At that time, the other inmates began yelling and joining in the disturbance, which indicated the 

disturbance was spreading from the Respondent's cell to other cells within the pod. Id Respondent 

asserts that the Officers and the Nurse left the pod before the Officers returned approximately ten 

minutes later; at that time, Officer Mooney told Respondent he was "tired ofhis smart mouth and 

attitude with the nurses," informed him that "they were fed up with it," and told the Respondent 

he was going to get a write up. App. 0008, 1 16; App. 0142-0144 (26:23-24; 27:1-3; 28:1-5). 

Respondent testified that he said, "write it up, write it up," before Officer Mooney said he was 

going to spray him to which Respondent replied, "[g]o ahead, spray me. If that's what you want 

to do, go ahead and spray me." App. 0144 (28:1-9). 

After verbal efforts to temper and deescalate the situation failed, Officer Mooney opened 

the food tray slot and Petitioner McCourt deployed two, one second bursts of Oleoresin Capsicum 

("OC") to gain compliance from Respondent and to restore order to the pod. App. 0167. 

Respondent testified that he turned around and placed his back against the door when the OC was 

deployed and it hit his lower back. App. 0145 (29: 12-24; 30: 1-23). The Respondent was not hit in 
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the face with OC and, while he asserts that the water in his cell was turned off so he "couldn't 

decontaminate himself," he testified that was able to wash his hands and splash water on his face 

before the water supply to his cell was exhausted. App. 0149 (34:4-24). It is evident from the 

Officers' Incident Reports that efforts to temper were utilized. The Officers removed the Nurse 

from the pod and attempted to engage in verbal de-escalation prior to the time in which OC was 

deployed. App. 0163-164, 0167, 0169, 0171. The Respondent failed to comply with direct, verbal 

commands to cease creating a disturbance and OC was not deployed until lower levels of control 

tactics failed and it became necessary to restore order to the pod. 

The Officers returned to the pod approximately ten minutes after the OC was deployed and 

ordered Respondent to "strip out" so they could remove him from his cell for decontamination. 

App. 0150 (35:21-24); 151 (36:1-10). Respondent asserts that he incurred discomfort when Officer 

Mooney placed him in mechanical wrist restraints before he was removed from his cell. App., 

0010, ~ 34. Respondent was escorted to the Quilliams II recreation yard for decontamination, 

which Officer Petitioners state Respondent refused. App., 0166, 0168, 0170, 0172. Respondent 

was then escorted to the multi-purpose room for medical assessment by Nurse Coleman. App. 

0166,0168,0170,0172. While Respondent asserts that Nurse Coleman failed to perform a proper 

medical assessment of him, Respondent did not name Nurse Coleman as a Defendant in the 

underlying civil action and it was not the Petitioner Officers' responsibility to medically assess the 

Respondent. Once Respondent's cell was decontaminated, Petitioners escorted him to his cell 

where he obtained clean underwear, a clean shirt, a towel, a wash rag, and soap prior to taking a 

shower. App. 0158 (43 :2-9). Respondent informed the Officers he was finished showering 

approximately ten minutes later and he was returned to his decontaminated cell wearing clean 

clothes.Id. (43:15-24). 
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III. SUMMARY OF ARGUMENT 


The Circuit Court of Kanawha County erred in denying Petitioners' Motionfor Summary 

Judgment on the basis of qualified immunity. The Circuit Court denied Petitioners' Motion for 

Summary Judgment without setting forth any findings of facts or conclusions of law on the record 

regarding the reasoning behind its denial ofPetitioners' qualified immunity arguments. Denying a 

Motion for Summary Judgment based on qualified immunity without addressing the arguments 

therein is an error and merits an interlocutory appeal. 

The Circuit Court of Kanawha County erred In entering an Order presented by 

Respondents' counsel denying Petitioners' Motion for Summary Judgment which was not 

supported by the record in this case. The Court entered Respondent's counsel's proposed Order 

Denying Summary Judgment verbatim over Petitioners' objection. Furthermore, the Order 

Denying Summary Judgment contained misstatements and factual inaccuracies and findings offact 

and conclusions of law that were not set forth by Judge Tabit on the record. Circuit Court Judges 

should not enter Orders submitted by counsel that contain misstatements, factual inaccuracies, and 

findings offact and conclusions of law that were not set forth by the Judge on the record. Entering 

such an Order is an error. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioners assert that oral argument is necessary and appropriate pursuant to Rule 19 of 

the West Virginia Rules ofAppellate Procedure and recognize that memorandum decisions are 

deemed appropriate in limited circumstances in accordance with Rule 21 (d). 

V. STANDARD OF REVIEW 

In W. Va. Reg 'I Jail & Corr. Facility Auth. v. A.B., the Supreme Court of Appeals of West 

Virginia recognized that "it is well-established that' [t]his Court reviews de novo the denial of a 
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motion for summary judgment, where such a ruling is properly reviewable by this Court." Syl. Pt. 

1, W Va. Reg 'I Jail & Corr. Facility Auth. v. A.B., 234 W.Va. 492, 766 S.E.2d 751 (2014), citing 

Syl. Pt. 1, Findley v. State Farm Mut. Auto Ins. Co., 213 W.Va. 80, 576 S.E.2d 807 (2002). 

Furthermore, "[a] circuit court's denial of summary judgment that is predicated on qualified 

immunity is an interlocutory ruling which is subject to immediate appeal under the 'collateral 

order' doctrine." Id at Syl. Pt. 2, citing Syl. Pt. 2, Robinson v. Pack,223 W.Va. 828,679 S.E.2d 

660 (2009). The Court recognized that this review is guided by the following principle regarding 

immunity: 

[t]he ultimate determination of whether qualified or statutory 
immunity bars a civil action is one oflaw for the court to determine. 
Therefore, unless there is a bona fide dispute as to the foundational 
or historical facts that underlie the immunity determination, the 
ultimate questions of statutory or qualified immunity are ripe for 
summary d'isposition. 

Id at Syl. Pt. 3, citing Syl. Pt. 1, Hutchinson v. City ofHuntington, 198 W.Va. 139,479 S.E.2d 

649 (1996). 

VI. ARGUMENT 

A. 	 The Circuit Court of Kanawha County erred in denying Petitioners' Motion (or 
Summary Judgment on the basis of qualified immunity. 

Petitioners assert that they were entitled to summary judgment on the basis of qualified 

immunity. The Circuit Court denied Petitioners' Motion for Summary Judgment without setting 

forth any findings of fact or conclusions of law on the record regarding the basis for its denial of 

their qualified immunity argument. During oral argument, the Court stated, "[a]nd, obviously, 

you're arguing that your clients are entitled to qualified immunity, that these were discretionary 

actions, and that they did this in good faith, and that there's no violation ofclearly established laws 

as it relates to any actions that they took," to which Petitioners' counsel responded, "[y]es, your 

7 




Honor." App., 0357 (16:17-24). At that point in time, and at no other time in oral argument, did 

the Court set forth any findings offact or conclusions oflaw on the record as to why it was denying 

Petitioners' qualified immunity argument. As a result, Petitioners contend they are entitled to 

qualified immunity for the reasons set forth infra. 

1. Qualified Immunity Standard 

Qualified immunity is designed to protect public officials from the threat of litigation 

resulting from decisions made in the course of their employment. Clark v. Dunn, 195 W.Va. 272, 

465 S.E.2d 374 (1995). "The ultimate determination of whether qualified or statutory immunity 

bars a civil action is one of law for the court to determine. Therefore, unless there is a bona fide 

dispute as to the foundational or historical facts that underlie the immunity determination, the 

ultimate questions of statutory or qualified immunity are ripe for summary disposition." Syl. Pt. 5, 

W Va. Dep't o/Health & Human Res. v. Payne, 231 W.Va. 563, 746 S.E.2d 554 (2013). 

In order to sustain a viable claim that is sufficient to overcome qualified immunity, a 

Plaintiff must establish that the agency employee or official knowingly violated a clearly 

established law, or acted maliciously, fraudulently, or oppressively. Syl. Pt. 8, Parkulo v. W Va. 

Bd o/Probation and Parole, 199 W.Va. 161,483 S.E.2d 507 (1996); Clark at Syl. Pt. 3 (1995). 

"Government officials performing discretionary functions are shielded from liability for civil 

damages insofar as their conduct does not violate clearly established statutory or constitutional 

rights ofwhich a reasonable person would have known." Clark at Syl. Pt. 2 (1995). In other words, 

the State, its agencies, its officials, and its employees are immune for acts or omissions arising out 

ofthe exercise ofdiscretion in carrying out their duties, so long as they are not violating any known 

law or acting fraudulently, maliciously, or oppressively. Parkulo at Syl. Pt. 8 (1996). Importantly, 

"immunities under West Virginia law are more than a defense to a suit in that they grant 
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governmental bodies and public officials the right not to be subject to the burden of trial at all." 

Hutchinson v. City ofHuntington, 198 W.Va. 139, 148, 479 S.E.2d 649, 658 (1996). "The very 

heart of the immunity defense is that it spares the Defendant from having to go forward with an 

inquiry into the merits of the case." Id. 

When determining whether or not a party is entitled to qualified immunity, the Court must 

decide if the alleged acts or omissions can be defined as "discretionary functions" and whether or 

not such acts or omissions were a violation of clearly established law. A.B. at Syl. Pts. 10-11 

(2014). It is well settled that "government officials performing discretionary functions are shielded 

from liability for civil damages insofar as their conduct does not violate a clearly established 

statutory or constitutional right of which a reasonable person would have known." Clark v. Dunn 

at Syl. Pt. 2 (1995)(intemal citation omitted). Furthermore, allegations of mere negligence do not 

rise to the level of a clearly established right and such claims are barred as against a state agency. 

Lavender v. W Va. Reg'l Jail & Corr. Facility Auth., Civil Action No. 3:06-1032,2008 U.S. Dist. 

LEXIS 8162 (S.D.W.Va. Feb. 4,2008). 

2. Petitioners' acts were discretionary functions at the time of alleged wrong. 

When analyzing the performance ofdiscretionary functions, the Supreme Court ofAppeals 

of West Virginia recognized: 

[i]f a public officer . . . is either authorized or required, in the 
exercise of his judgment and discretion, to make a decision and to 
perform acts in the making of that decision, and the decision and 
acts are within the scope of his duty, authority and jurisdiction, he 
is not liable for negligence or other error in the making of that 
decision, at the suit of a private individual claiming to have been 
damaged thereby. 

A.B., 234 W.Va. at 504, 766 S.E.2d at 763 (2014)(intemal citations omitted). Respondent's claims 

against these Officers stem from the decision to engage in the deployment of OC into his cell in 
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order to restore order in the Quilliams Unit after efforts to temper failed. Respondent also asserts 

that Petitioners were deliberately indifferent in their alleged failure to engage in timely 

decontamination procedures. 

a. Deployment of Oleoresin Capsicum 

It is clear the Respondent became verbally combative, assaultive, and argumentative with 

Nurse Coleman when he told her, "quit your job, go home, and kill yourself," and said "I'm going 

to kill you, bitch," after she failed to address his question in a manner that made him happy. App. 

0140-141 (19:5-23; 25:12-16); App. 0163-64,0167,0171. When Petitioner McCourt attempted to 

verbally deescalate the situation through a verbal warning that he was going to issue a write up, 

the Respondent did not cease his disruptive behavior and replied, "listen, I don't care. You go 

home and kill yourself" App. 0141 (25:16-23). Petitioner McCourt informed the Respondent he 

would be written up before he and Officer Mooney escorted Nurse Coleman out of the pod. App. 

141 (25:24); App. 0167. This interaction demonstrates that Petitioner McCourt engaged in two 

verbal efforts to temper and deescalate the situation by warning and informing Respondent that he 

would be written up after he failed to cease his verbally combative and assaultive behavior. 

Petitioner McCourt and Officer Mooney continued their efforts to temper by removing the Nurse 

from the pod as was clearly a source of agitation to the Respondent at the time. 

West Virginia Division of Corrections Policy Directive 312.02 relates to Less-Lethal Use 

ofForce and is applied in Correctional Facilities in West Virginia. App. 0185-188. As established 

therein, ''the force continuum was developed to give officers a model in which to learn the various 

levels of inmate resistance and the appropriate inmate control response." App. 0186. However, 

"escalation through lower levels of control is not required and may result in unnecessary danger 

to the officer or others." Id. The factual scenario discussed above demonstrates that Officers 
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McCourt and Mooney engaged in the discretionary function ofdetermining which level ofcontrol 

they should use and demonstrates that they initially utilized Level I and Level II Control Tactics 

by engaging in officer presence and attempting verbal de-escalation. When that was unsuccessful, 

they removed Nurse Coleman from the pod. 

When Officer Mooney and Petitioners McCourt and Mattox returned to Respondent's cell, 

Respondent came to the door and engaged in a verbal altercation with Officer Mooney. Officer 

Mooney told the Respondent he was "tired of his smart mouth and attitude with the nurses," ''they 

were fed up with it," and he was going to get a write up. App. 0008" 15-16; App. 0142-0144 

(26:23-24; 27:1-3; 28:1-5). Respondent proceeded to taunt Officer Mooney and directed him to 

"write it up, write it up," and the Incident Reports state that the Officers made multiple attempts 

to gain compliance from Inmate Delgado and gave "multiple loud clear verbal commands," for the 

Respondent to cease creating a disturbance. App. 0144 (28:5-7); App. 0163-64, 0166-67, 0169. 

Respondent failed to comply with commands to quit creating a disturbance, the disturbance began 

to spread to other inmates in the pod, and when Officer Mooney warned him he was going to spray 

him, Respondent said, "[g]o ahead, spray me. If that's what you want to do, go ahead and spray 

me." App. 0144 (28:1-9). At this point in time, it was apparent the Respondent was not going to 

cease creating a disturbance, Level I and Level II Controls were ineffective, and the disturbance 

was spreading throughout the pod. Respondent then engaged in aggressive counter measures and 

proceeded to whip his body around and place it against the food tray slot of his cell to block the 

use of OC by Petitioner McCourt. 

Due to Respondent's failure to obey orders and cease creating a disturbance, Petitioner 

McCourt engaged in the discretionary function of deploying two, one second bursts of OC. The 

use of two, one second bursts of OC is approved as an Intermediate Control Tactics Soft, a very 
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low level use of force, to restore and maintain order in the pod after efforts to temper fail. App. 

0188. This was an appropriate action that was clearly within Petitioner McCourt's exercise of 

judgment and discretion within his duties as a Correctional Officer. See A.B., 234 W.Va. at 504, 

766 S.E.2d at 763 (2014). As a result, the Use of Force was appropriate and privileged under the 

attendant circumstances and qualified immunity should be afford to Petitioner McCourt. 

b. Decontamination 

Respondent's lower back was the only part of his body hit with OC as he successfully 

engaged in his counter measure against the use of OC by placing his back against the food tray 

slot ofhis cell. App. 0145 (29:12-24; 30:1-23). While Respondent attempts to make hay ofthe fact 

the water to his cell was turned off, he testified that he was able to engage in self-decontaminating 

measures and washed his hands and splashed water on his face prior to the time in which his water 

supply was exhausted. App. 0149 (34:4-24). 

There is no question that Respondent was taken to the recreation yard for decontamination. 

While Respondent asserts Petitioners refused his request to allow him to remove his shirt by 

removing his handcuffs on the recreation yard, it is certainly within Petitioners' discretion to deny 

an inmate's request to have his handcuffs removed during decontamination for safety and security 

purposes. App. 0010,,35-36. The decontamination process on the recreation yard is composed of 

spraying water over the Inmate's face and eyes as Officers are trained to target an inmate's eyes 

and nose with two, one second bursts of OC. After decontamination on the recreation yard occurs, 

an inmate is escorted to the multi-purpose room for medical assessment while his cell is 

decontaminated and the inmate may be provided a shower thereafter. Inmates housed in the 

segregation unit are routinely placed in mechanical restraints when they are outside of their cell as 

a safety and security measure. Respondent additionally testified that he was able to wash his hands 
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and face before he was removed from his cell and that the OC only hit his back. While Respondent 

asserts that Nurse Coleman did not properly assess him, there is no question that these Petitioners 

escorted him to Nurse Coleman for assessment' and it is not their duty to perform a medical 

assessment on the Respondent. 

While Respondent may be displeased that he was not allowed to be free from restraints on 

the recreation yard in order to wash his back, there is no dispute that he was provided a shower 

once he was returned to the pod. As a result, any alleged errors in the decontamination process 

were clearly the result of discretionary decisions made by the Petitioners to ensure that the safety 

and security ofthe Officers and the Respondent was maintained on the recreation yard. As a result, 

the Petitioners meet the first test ofqualified immunity. 

3. 	 Petitioners did not violate any clearly established laws of which a reasonable 
official would have known. 

The second part ofthe qualified immunity analysis requires the Court to determine whether 

or not the Respondent provided evidence to support a finding that Petitioners violated "clearly 

established statutory or constitutional rights or laws of which a reasonable person would have 

known or are otherwise fraudulent, malicious, or oppressive ..." A.B. at SyI. Pt. 11 (2014). The 

Fourth Circuit Court ofAppeals recognized that "the Supreme Court has repeatedly instructed that 

we should not 'define clearly established law at a high level of generality.'" Covey v. Assessor of 

Ohio County, 777 F.3d 186, 197 (4th Cir. 2015). Furthermore, The Supreme Court of the United 

States recently reiterated: . 

as explained decades ago, the clearly established law must be 
'particularized' to the facts of the case. Otherwise, plaintiffs would 
be able to convert the rule of qualified immunity into a rule of 
virtually unqualified liability simply by alleging violation of 
extremely abstract rights. . 

White v. Pauly, 137 S.Ct. 548, 552 (2017). 
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a. Excessive Use of Force Claim 

The Respondent failed to establish that these Petitioners violated any clearly established 

law and failed to produce any evidence that the use of OC under the attendant circumstances 

constituted an excessive use of force. It is well established that a prison official cannot be found 

liable under the Eighth Amendment "for denying an inmate humane conditions of confinement 

unless the official knows ofand disregards an excessive risk to inmate health or safety; the official 

must both be aware of facts from which the inference could be drawn that a substantial risk of 

serious harm exists, and he must also draw the inference." Farmer v. Brennan, 511 U.S. 825, 837 

(1994). While courts should give deference to a correctional officer's determination of what 

measures are necessary to maintain discipline and security, "the unnecessary and wanton infliction 

of pain" constitutes cruel and unusual punishment prohibited by the Eighth Amendment. Whitley 

v. Albers, 475 U.S. 312, 321-22 (1986). 

The infliction of pain in the course of a prison security measure does not amount to cruel 

and unusual punishment simply because it may appear in retrospect that the degree of force 

authorized or applied for security purposes was unreasonable and hence unnecessary in the strict 

sense. Id.2 The Supreme Court found that "not every push or shove, even if it may later seem 

unnecessary in the peace ofa judge's chambers, violates a prisoner's constitutional rights." Hudson 

v. McMillian, 503 U.S. 1, 9 (1992). Whether unnecessary and wanton pain and suffering was 

inflicted by Petitioner McCourt, "ultimately turns on whether force was applied in a good faith 

effort to maintain or restore discipline or maliciously and sadistically for the very purpose of 

2 "Prison officials do not violate the U.S. Const. Amend. VIII whenever it appears in retrospect that the infliction of 
pain during a security measure could theoretically have been avoided." Whitley. 475 U.S. at 319 (1986). 
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causing hann." Whitley, 475 U.S. at 320-21 (1986). In reaching this conclusion, the Court must 

weigh the following factors: 

(1) the need for application offorce; (2) the relationship between the 
need and the amount of force that was used; (3) the extent of the 
injury; (4) the threat reasonably perceived by the responsible 
official; and (5) any efforts made to temper the severity of a forceful 
response. 

Id., 475 U.S. at 321 (1986). 

The first Whitley factor relates to the need for the application of force. It is evident that 

Petitioner McCourt engaged in two unsuccessful attempts of verbal deescalation during pill pass. 

After those attempts at verbal deescalation failed, Petitioner McCourt engaged in Level I and II 

Control Tactics by removing the Nurse from the area before he and Officer Mooney continued 

their attempts to verbally deescalate the situation through Officer presence and verbal commands. 

When the disturbance began spre ading to other inmates in the pod, and when Respondent 

continued to be combative despite additional officer presence and the issuance of several 

ineffective loud, clear, verbal commands, Officer Mooney warned the Respondent he was going 

to be sprayed. At that point in time, the Respondent said, "go ahead, spray me," which 

demonstrated that the Respondent was not going to comply with the Officers' orders to cease 

creating a disturbance. It was evident to the Officers that a disturbance was spreading throughout 

the pod and the Respondent was not going to cease creating a disturbance. As a result, it was 

appropriate for the Officers to engage in the discretionary function of determining the use of 

Intermediate Control Tactics Soft was necessary to restore and maintain order in the pod when 

lower levels of control failed. 

The second Whitley factor relates to the relationship between the need for the use of force 

and the amount of force used. It is clear that Petitioner McCourt and Officer Mooney deployed 
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OC only after the point in time in which Level I and Level II Control Tactics failed. At that time, 

it was appropriate for them to engage in Intermediate Control Tactics Soft which is "a level of 

control used for any level of resistance by an inmate when lower levels of control have failed or 

been deemed unsafe to attempt." App. 0188. The "personally carried chemical agent" used was an 

approved Intermediate Control Tactics Soft and is on the lower level of the Use of Force 

Continuum authorized by Policy Directive 312.02. Id It is important to address the fact that the 

Fourth Circuit recognized that "the use ofmace on an unruly or 'recalcitrant' prison inmate, though 

confined in his cell, is not plainly per se unconstitutional." Bailey v. Turner, 736 F.2d 963, 970 

(4th Cir. 1984). Other courts have extended the use of pepper spray and mace on an unruly or 

recalcitrant inmate: 

[M]ace can be constitutionally used in small quantities to 'prevent 
riots and escapes' or to control a lrecalcitrant inmate. ' Landman v. 
Peyton, 370 F.2d 135, 138 & n.2 (4th Cir. 1966), cert. denied, 388 
U.S. 920, 18 L. Ed. 2d 1367,87 S. Ct. 2142 (1967). See also Bailey, 
736 F.2d at 968-69. A limited application ofmace may be lmuch 
more humane and effective than aflesh toflesh confrontation with 
an inmate.' Soto [v. Dickey], 744 F.2d [1260] at 1262 [7th Cir. 
1984]. Moreover, prompt washing of the maced area of the body 
will usually provide immediate relief from pain. Id. Furthermore, 
because a limited use of mace constitutes a relatively 'mild' 
response compared to other forms of force, the initial application of 
mace indicates a 'tempered' response by the prison officials. 

Williams v. Benjamin, 77 F.3d 756, 763 (4th Cir. 1996)(emphasis added). 

As evidenced by the Incident Reports, Petitioner McCourt deployed two, one second bursts 

of OC into Respondent's cell in order to gain his compliance. Furthermore, the two, one second 

bursts ofOC used were less than the manufacturer's recommendation that no more than two, three 

second deployments should be used in a confmed area. App. 0190-91. It is clear that a low level, 

non-physical use of force was used to gain compliance ofa recalcitrant inmate who was disturbing 

the security of the segregation unit and was causing the disturbance to spread to other inmates. 
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Regarding the third Whitley factor, Respondent filed to produce any evidence that he 

suffered anything more than temporary irritation from the use of OC and mechanical restraints. 

Furthermore, when asked by Petitioner Ballard to "identify any physician and/or healthcare 

provider who has advised you that any injury, medical condition, or malady you claim to have 

suffered as a result ofthe matters alleged in your Complaint is permanent and continuing in nature" 

in Interrogatory No. 18, Delgado responded, "not applicable." App. 0194. 

Regarding the fourth Whitley factor, it is evident that Respondent was verbally combative 

and assaultive towards the Nurse and Officer McCourt prior to the time in which the Nurse was 

removed from the pod. When it became clear that additional efforts ofLevel I and Level II Control 

Tactics failed after Officer Mooney and Petitioner McCourt returned to the pod with Petitioner 

Mattox, Petitioner McCourt appropriately engaged in the use of OC, which was a discretionary 

function authorized by Policy Directive 312.02. It is the duty of Correctional Officers to ensure 

that order is maintained and restored in a segregation unit and the Petitioners had the ability to 

engage in the discretionary function of determining which level of control tactics were necessary 

to handle this disturbance. Finally, regarding the fifth Whitley factor, and as discussed repeatedly 

above, the Petitioner engaged in several efforts to temper prior to the time in which he engaged in 

a use of force. 

The Respondent f~led to offer any evidence of a clearly established law or constitutional 

right under the attendant circumstances with the particularity required in White v. Pauly and cannot 

demonstrate that Petitioners engaged in a violation ofclearly established law in the deployment of 

OC in this case. Finally, a determination that Petitioners' actions did not amount to an excessive 

use of force demonstrates that the use of such force was privileged and renders Respondent's 

claims of assault and battery and intentional infliction of emotional distress moot. 

17 




b. Deliberate Indifference 

Regarding a deliberate indifference to a serious medical need, the Fourth Circuit recently 

recognized that, "[i]n order to prevail on an Eighth Amendment claim of inadequate medical care, 

an inmate must allege acts or omissions sufficiently harmful to constitute deliberate indifference 

to a serious medical need." Germain v. Metheny, 539 Fed. Appx. 108,109 (2013)(internal citations 

omitted). The Fourth Circuit further elaborated that: 

[f]irst, [an inmate] must objectively show that the deprivation 
suffered or injury inflicted was 'sufficiently serious.' Farmer v. 
Brennan, 511 U.S. 825,834 (1994). A sufficiently serious medical 
need is one that requires medical treatment. Brice v. Virginia Beach 
Corr. Cntr., 58 F.3d 101, 104 (4th Cir. 1995). Then, the inmate must 
show that the defendant acted with deliberate indifference to his 
serious medical need. Farmer, 511 U.S. at 834. A prison official is 
deliberately indifferent to a serious medical need ifhe knows of and 
disregards .' an excessive risk to inmate health or safety.' (internal 
citations omitted). The prison official must be aware of facts from 
which an inference is derived that a serious risk ofharm exists. Even 
if the official is aware of such facts, the official can avoid liability 
by responding reasonably to the risk, 'even if the harm ultimately 
was not averted. ' 

Id 
Respondent failed to provide any evidence he was inflicted with a serious injury as the 

result of this incident. Respondent testified that he was able to wash his hands and splash water on 

his face before he was removed from his cell and provided no testimony or evidence that he was 

unable to wash OC from any other part of his body at the time. App. 0149 (33:20-24; 34:1-5). 

While Respondent alleges Petitioners did not return to his cell to escort him to decontamination 

for approximately ten minutes, this act is not untimely as the Officers left the pod in order to obtain 

the video camera before returning to allow the Respondent to strip out, be mechanically restrained, 
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and be removed from his cell. Respondent was then escorted to the recreation yard for 

decontamination and Petitioners state that he refused the same. 

Respondent cannot provide this Court with any evidence that these Petitioners knowingly 

disregarded an excessive risk to inmate health or safety. At the most, Respondent suffered 

temporary skin irritation and a burning sensation. Although the harm of skin irritation and a 

burning sensation was not averted, Petitioners reasonably responded to the risk by offering 

decontamination, medical· assessment, and a shower following the utilization of OC. Respondent 

has not and cannot provide any evidence that he sustained a permanent or persistent injury as the 

result of this incident. Again, the only harm suffered was temporary discomfort and a burning 

sensation as the result ofa proper use of force to gain compliance due to Respondent's inability to 

follow orders and cease creating a disturbance. Consequently, Respondent cannot provide any 

evidence of, and he did not suffer from, a sufficiently serious injUry and Petitioners did not engage 

in deliberate indifference towards Respondent. In conclusion, Petitioners established that they 

appropriately engaged in discretionary functions that were not in violation of clearly established 

law. As a result, they are entitled to qualified immunity. Finally, a determination that Petitioners' 

actions did not amount to deliberate indifference renders Respondent's claim of intentional 

infliction of emotional distress moot. 

B. 	 The Circuit Court of Kanawha County erred in entering an Order Denving 
Petitioners' Motion (or Summary Judgment presented by Respondent's counsel 
that was not supported by the record in this case and contained, in addition to 
misstatements and factual inaccuracies, findings of fact and conclusions of law 
that were not set forth on the record by the Circuit Court Judge. 

As addressed in Petitioners' joint Motion/or Rehearing, The West Virginia Supreme Court 

of Appeals held that "[a] circuit court's order granting summary judgment must set out factual 

findings sufficient to permit meaningful appellate review. Findings of fact, by necessity, include 
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those facts which the circuit court finds relevant, detenninative ofthe issues and disputed." Payne 

at Syl. Pt. 4 (2013). As also held by the Court, 

A circuit court's order denying summary judgment on qualified 
immunity grounds on the basis of disputed issues of material fact 
must contain sufficient detail to pennit meaningful appellate review. 
In particular, the court must identify those material facts which are 
disputed by competent evidence and must provide a description of 
the competing evidence or inferences therefrom giving rise to the 
dispute which preclude summary disposition. 

Id at Syl. Pt. 3 (2013). 

The Court in Payne also determined that "a conclusory disposal of the qualified immunity 

issue, with a talismanic referral to 'disputed material facts, '" is insufficient. Id, 231 W.Va. at 569, 

746 S.E.2d at 560 (2013). See also Fayette Cnty. v. Nat '1 Bankv. Lilly, 199 W.Va. 349,484 S.E.2d 

232, 237 (1997)("the circuit court's order must provide clear notice to all parties and the reviewing 

court as to the rationale applied in granting or denying summary judgment."); State ex rei. W. Va. 

Dep't ofHealth & Human Resources v. Kaufman, 203 W.Va. 56,506 S.E.2d 93, 95 (1998) ("We 

conclude that the lower courts inadequately articulated the bases for the denials of summary 

judgment on the multiple grounds alleged by DHHR. The lower courts failed to address the 

separately designated immunities raised and thereby failed to provide an adequate basis for judicial 

review of these immunity issues."). 

Likewise, an order denying summary judgment on the basis of 
unidentified "disputed material facts" referring merely to the 
allegations in the pleadings is insufficient for purposes of appellate 
review. This is particularly so in the case of qualified immunity 
which this Court has held is immediately reviewable to ensure that 
immune defendants' right "'not to be subject to the burden of trial'" 
remains inviolate. [Robinson v. Pack, 223 W. Va. 828, 833, 679 
S.E.2d 660,665,2009 W. Va. LEXIS 59 (W. Va. 2009)] (quoting 
Hutchison v. City ofHuntington, 198 W. Va. 139, 148,479 S.E.2d 
649,658 (1996». 
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Payne, 231 W.Va. at 570, 746 S.E.2d at 561-562 (20l3). 

Oral arguments on Petitioners' Motions for Summary Judgment were heard during the 

pretrial conference on January 6, 2017. App. 0342-0424. The Court made no specific finding as to 

why Petitioners McCourt, Mattox, and Allen were not entitled to qualified immunity. The Court 

stated, "[a]nd, obviously, you're arguing that your clients are entitled to qualified immunity, that 

these were discretionary actions, and that they did this in good faith, and that there's no violation 

ofclearly established laws as it relates to any actions that they took," to which Petitioners' counsel 

responded, "[y]es, your Honor." App., 0357 (16:17-24). At that point in time, and at no other time 

in oral argument, did the Court make a particularized ruling as to why Petitioners McCourt, 

Mattox, and Allen were denied qualified immunity. Consequently, there were no specific findings 

of fact and conclusions of law made by the Court that met the particularity requirement in Payne 

regarding its denial ofPetitioners McCourt, Mattox, and Allen's qualified immunity argument. 

The Order Denying Defendants' Motion for Summary Judgment further fails to set forth 

the findings of fact and conclusions of law set forth by the Circuit Court during the hearing and is 

essentially a recitation of Respondents' Response to the Petitioners' Motions for Summary 

Judgment. It is apparent that the Order contains language, findings of fact, and conclusions of law 

that the Circuit Court did not address or state on the record at the hearing. Consequently, 

Respondent's counsel included her own thoughts and arguments in the proposed Order Denying 

Summary Judgment instead of utilizing the findings of fact and conclusions oflaw set forth by the 

Court. 

"Appellate courts, on review, rely heavily on the lower court's order." P.T.P. by P.T.P v. 

Board ofEduc., 200 W.Va. 61, 65,488 S.E.2d 61,65 (1997). In particular, "[i]fthe lower tribunal 

is interested in having its decision affirmed, then the lower court should assist the appellate courts 
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by providing comprehensive, well-reasoned orders." Id. The importance of the court entering an 

appropriately prepared order was discussed in length in Taylor v. W. Va. Dep 't ofHealth & Human 

Res, 237 W.Va. 549, 788 S.E.2d 295 (2016). In Taylor, the Court stated it "would be remiss if we 

failed to caution the lower courts regarding the risks attendant to adopting and entering

wholesale--orders prepared by counsel." Id, 237 W.Va. at 558, 788 S.E. 2d at 304 (2016). The 

Court stated: 

We recognize the common practice of requesting attorneys to 
prepare proposed orders for consideration by the court while a 
matter is under advisement and, in general, fmd nothing untoward 
about this process. We caution circuit courts, however, that the 
burden of issuing an order which meets this Court's requirements, 
which requirements are designed to permit meaningful appellate 
review, ultimately remains on the circuit court. It is incumbent on 
the trial court to determine if the submitted order accurately reflects 
the court ruling given that it is well-established that "[a] court of 
record speaks only through its orders[.]" 

Id (quoting State ex rei. Erlewine v. Thompson, 156 W. Va. 714, 718, 207 S.E.2d 105,107 (1973». 

The Order entered strays far in findings of fact and conclusions of law and it should not 

have been entered. The Findings ofFact adopted by the Court in Respondent's proposed Order 

denying Petitioners' Motions for Summary Judgment do not reflect any of the factual contentions 

set forth by Petitioners in their Motions for Summary Judgment or during oral argument. No 

meaningful discovery was performed by Respondent's counsel and no depositions of any of the 

Petitioners occurred in the underlying civil action. No exhibits were appended to Respondent's 

Response to Petitioner's Motionfor Summary Judgment to present the type ofevidence relied upon 

in the Order that was submitted by the Respondent and entered by the circuit court and Respondent 

solely relies on the allegations set forth in his Second Amended Complaint and his own deposition 

testimony. Consequently, the Order incorrectly set forth the circuit court's fmdings of fact, as it 

had no such evidence before it. The Court did not specifically address the basis for its denial of 
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qualified immunity in oral argument as it relates to these Petitioners and the Order contains 

conclusions of law regarding qualified immunity that were not stated by the Court as its basis for 

denying qualified immunity. As addressed supra, the Circuit Court did not specifically set forth 

any findings of fact or conclusions of law that specifically delineated its denial of qualified 

immunity. In other words, the denial of qualified immunity for Petitioner Officers set forth in the 

subject Order contains conclusions of law that were not set forth by the Circuit Court as its basis 

for a denial of qualified immunity. 

The entry ofRespondent's Order setting forth findings of facts and conclusions of law not 

specifically made by the Court compels remand. This argument is consistent with Petitioners' joint 

Motion for Rehearing requesting that the Circuit Court issue findings of fact and conclusions of 

law with the specificity set forth by the Court in Payne. The entry of an appropriate order in this 

case is of paramount importance. The Order entered by the circuit court does not accurately set 

forth its findings of fact and conclusions law set forth on the record by the Circuit Court and it 

should not have been entered. Consequently, these Petitioners respectfully pray that the Circuit 

Court's Order Denying Defendants' Motions for Summary Judgment be vacated. 

VII. CONCLUSION 

Petitioners respectfully request that this Honorable Court reverse the decision ofthe Circuit 

Court of Kanawha County denying Petitioners' Motion for Summary Judgment on the basis of 

qualified immunity. In the alternative, Petitioners respectfully request that this Honorable Court 

remand this case to the Circuit Court of Kanawha County with instructions to set forth, on the 

record, the findings of fact and conclusions of law establishing why Petitioners' Motion for 

Summary Judgment should be denied on the basis of qualified immunity. Petitioners additionally 

request that the Order Denying Defendants' Motions for Summary Judgment be vacated and that 
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an Order consistent with the January 6, 2017, hearing, without misstatements and factual 

inaccuracies, be entered by the Circuit Court. 

Respectfully submitted by: 

J~tI9l16)
Betsy L. Stewart (WV Bar #12042) 
BAILEY & WYANT, PLLC 

500 Virginia Street, East, Suite 600 
Post Office Box 3710 
Charleston, West Virginia 25337-3710 
(304) 345-4222 
jfuller@baileywyant.com 
bstewart@baileywyant.com 
Counsel for Petitioners McCourt, Mattox, 
and Allen 
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