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STATEMENT OF THE CASE 


I. Statement of Facts 

Respondent is an inmate at Mount Olive Correctional Complex ("MOCC") in Mount 

Olive, West Virginia, serving a sentence for First Degree Murder and was housed in 

administrative segregation. Petitioner David Ballard is, and was at all relevant times, the Warden 

at MOCC. Respondent filed his Second Amended Complaint on or about January 25, 2016. 

Therein, Respondent alleged that he was sprayed with pepper spray by Petitioners Mattox and 

McCourt while locked alone inside a solitary confinement cell. (App. 0006,0009). Respondent 

alleged that he was not causing a disturbance and posed no threats at the time he was sprayed. 

(App. 0005-0040). Respondent admitted that a verbal interaction with Petitioners Mattox and 

McCourt, and Correctional Officer Mooney, escalated. (App. 0008). At that time, Respondent 

"feared the threats of the improper use of OC pepper spray" and turned his back to the 

correctional officers. Id. Petitioner McCourt administered pepper spray into Respondent's cell 

on two separate occasions. (App. 0008-0009). Respondent alleged that pepper spray is intended 

to be used on subjects at least ten feet away, but also admitted that he used his back to barricade 

the hole through which the pepper spray was being administered. (App. 0009). 

After the pepper spray was administered, the correctional officers allegedly left the area 

and turned off the water to Respondent's cell, preventing him from washing off the pepper spray. 

(App. 0009-0010). Respondent allegedly was not permitted to shower for more than one hour 

after being sprayed. (App. 0010-0011). Respondent was not permitted to fully remove his 

clothing, and was not offered any medical treatment. Id. 

Respondent alleged that he sued this Petitioner in his individual capacity, claiming that 

this Petitioner acted under the color of state law as the supervisor of the named correctional 
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officers, who allegedly used excessive force against Respondent and violated his constitutional 

rights. (App. 0006). Respondent alleged that the officer Petitioners followed "internal orders 

promulgated by Mace administrators, including Petitioner Warden Ballard, which directed 

Mace staff not to make efforts to temper the severity of force used against inmates [in 

administrative segregation]." (App. 0009). Respondent ftuiher alleged that the internal orders 

promulgated by this Petitioner declared martial law within the administrative segregation units, 

and instructed correctional officers not to make efforts to temper the severity of the force used 

against those inmates. (App. 0011). Respondent alleged that this Petitioner violated his rights 

through the promulgation, implementation and/or continued allowance of a policy which 

subjected him to Ulmecessary and unreasonable_ uses of force when such uses of force were not 

justified, but rather administered as wanton fonns of punishment. Id. Respondent claimed that 

this Petitioner lacked authority to declare martial law and that such declaration at MOCC was 

illegal. (App.0012-0013). Respondent alleged that this Petitioner's "failure to stop the abusive 

and excessive uses of force, despite his actual knowledge of its occurrence, amounts to deliberate 

indifference to the care and safety of, and a tacit approval of such force against, the individuals 

incarcerated at MaCC." (App.0014). This Petitioner also, allegedly, violated the Respondent's 

Eighth Amendment rights and his rights under Article III, Section 5 of the West Virginia 

Constitution. Id. 

Respondent's Second Amended Complaint presents the following claims: 1.) Assault and 

Battery; 2.) Intentional Infliction of Emotional Distress; and 3.) Violation of the United States 

Constitution and The Constitution of West Virginia (42 U.S.C. § 1983). (App. 0005-0040). 

Respondent voluntarily dismissed his claims under the 14th Amendment of the United States 

Constitution and the West Virginia Constitution in his Response in Opposition to Defendants 
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McCollrt, Mattox. and Allen's Motionfor SllInmalY Judgment. (App. 0228-0229). The dismissal 

of these claims was further memorialized in the Order Denying SummalY Judgment. (App. 

0479),fiz. 3. 

II. Procedural History 

Petitioner's Motion for Summary Judgment and Memorandum in support thereof were 

filed on November 18,2016. (App.0041-0065). Respondent filed a Response thereafter. (App. 

0066-0110). Petitioner's Motion for Summary Judgment was heard and denied by Judge Tabit 

on January 6, 2017. (App. 0342-0424). Respondent's counsel was instructed to prepare an 

Order following the hearing. On February 17, 2017, Petitioner filed a Motion for Rehearing on 

his Motion for SummafY Judgment. (App. 0429-0438). On February 24, 2017, Respondent 

submitted an Order Denying Defendants' Motions for SummalY Judgment to Judge Tabit for 

entry. (App. 0443-0461). On March 6, 2017, Petitioner filed Objection of Defendant David 

Ballard to Plaintiff's Proposed Order Denying Defondants' Motions for Summary Judgment. 

(App. 0462-0466). Without edits, Judge Tabit entered the Order submitted by Respondent on 

March 6,2017. CApp.0475-0492). On March 13,2017, Judge Tabit entered an Order Denying 

Motionsfor Rehearing as Moot. (App.0493-0494). 

Petitioner's Motion for Summary Judgment was sought on qualified immunity grounds. 

Because a circuit court's denial of a dispositive motion "that is predicated on qualified immunity 

is an interlocutory ruling which is subject to immediate appeal under the 'collateral order' 

doctrine[,J" Petitioner has filed this appeal. Syl. Pt. I, w: Va. Bd. ofEdLlc. v. Marple, 236 W. 

Va. 654, 783 S.E.2d 75 (2015); Syl. Pt. 2, Robinson v. Pack, 223 W. Va. 828, 679 S.E.2d 660 

(2009). 
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SUMMARY OF ARGUMENT 


This case involves an inmate at Mount Olive Correctional Complex, Respondent, who is 

serving a sentence for First Degree Murder. Respondent filed his Second Amended Complaint 

against the Petitioner alleging that his constitutional rights had been violated. Petitioner filed a 

Motion for Summaty Judgment which included arguments as to qualified immunity. At the 

hearing on the Motion, Judge Tabit never addressed Petitioner's qualified immunity arguments 

on the record. Contrary to prior mandates by this Court, Judge Tabit never set forth her findings 

of fact and conclusions of law for denying Petitioner's Motion for Summmy Judgment based 

upon qualified immunity, but denied Petitioner's Motion in its entirety on the record. Petitioner 

was entitled to summary judgment on the basis of qualified immunity. 

The Order being appealed is one denying Petitioner's Motion for Summary Judgment. 

Following the hearing, Respondent's counsel submitted an Order Denying Defendants' Motions 

for Summary Judgment to Judge Tabit which included numerous findings of fact and conclusions 

of law which were not made by Judge Tabit during the January 6, 2017 hearing. The Order 

further contains many misstatements and factual inaccuracies. Judge Tabit signed and entered 

the Order submitted by Respondent's counsel and should not have done so. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioner asserts that that oral argument is necessary and appropriate, pursuant to the 

criteria set forth in Rule 19 of the Rules of Appellate Procedure. Petitioner asserts that this 

matter may be appropriate for memorandum decision pursuant to Rule 21 (d). 

STANDARD OF REVIEW 

In WVa. Reg'[ Jail &; Carr. Facility Autlz. v. A. B., the Supreme Court of Appeals 

recognized that "it is well-established that '[t]his Court reviews de novo the denial of a motion 
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for summary judgment, where such a ruling is properly reviewable by this Court." W. Va. Reg '[ 

Jail &; Carr. Facility Auth. v. A. B .. 234 W. Va. 492, 500, 766 S.E.2d 751, 759 (2014), citing 

SyI. Pt. 1, Findley v. State Farm Mut. Auto Ins. Co., 213 W. Va. 80, 576 S.E.2d 807 (2002). 

Furthennore, "[a) circuit court's denial of summary judgment that is predicated on qualified 

immunity is an interlocutory ruling which is subject to immediate appeal under the 'collateral 

order' doctrine." Id., citing SyL Pt. 2, Robinson v. Pack, 223 W. Va. 828, 679 S.E.2d 660 (2009). 

The Court recognized that this review is guided by the following principle regarding immunity: 

[t]he ultimate detennination of whether qualified or statutory 
immunity bars a civil action is one of law for the court to 
detennine. Therefore, unless there is a bona fide dispute as to the 
foundational or historical facts that underlie the immunity 
determination, the ultimate questions of statutory or qualified 
immunity are ripe for summary disposition. 

[d., citing Syl. Pt. 1, Hutchinson v. City ofHuntington, 198 W. Va. 139,479 S.E.2d 649 (1996). 

ARGUMENT 

I. 	 ASSIGNJ.\:lENT OF ERROR I: The Circuit Court erred in denying Petitioner's 
Motion for Summary Judgment. 

Petitioner was entitled to summary judgment on the basis of qualified immunity. The 

circuit court denied Petitioner's Motion without addressing an integral argument presented. The 

circuit court denied Petitioner's Motion for Summary Judgment without setting forth any findings 

of fact or conclusions of law on the record as to Petitioner's qualified immunity arguments. 

Denying a Motion for Summary Judgment without addressing the primary argument set forth 

therein is in error. 

a. Summary Judgment Standard 

"[S]ummary judgment is the put up or shut up moment in a lawsuit, when a party must 

show what evidence it has that would convince a trier of fact to accept its version of the events." 

5 




Springer v. Durflinger, 518 F.3d 479, 484 (7th Cir. 2008) (internal quotation omitted). Rule 

56(c) of the West Virginia Rules of Civil Procedure governs the circumstances under which a 

moving party is entitled to judgment as a matter of law: 

The judgment sought shall be rendered forthwith if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the affidavits, if 

any. show that there is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law. 

In interpreting and applying Rule 56(c), the Supreme Court of Appeals of West Virginia 

has advised that little discretion is afforded a trial court when there are no genuine issues of 

material fact: "Summary judgment is not a remedy to be exercised at the circuit court's option; it 

must be granted when there is no genuine dispute over a material fact." Payne v. fVeston, 195 W. 

Va. 502, 506,466 S.E.2d 161, 165 (1995) (emphasis added). 

A dispute about a "material fact is genuine only when a reasonable jury could render a 

verdict for the nonmoving party if the record at trial were identical to the record compiled in the 

summary judgment proceedings." Cru11l 1'. Equity Inns, Inc., 224 W. Va. 246, 253, 685 S.E.2d 

219,226 (2009). In order to create a genuine issue of material fact, "the party opposing summary 

judgment must satisfy the burden of proof by offering more than a mere 'scintilla of evidence' 

and must produce evidence sufficient for a reasonable jury to tInd in a nonmoving party's favor." 

Pruitt v. W. Va. Dep 'f ofPub. Safety, 222 W. Va. 290, 297-298, 664 S.E.2d 175, 182-183 (2008). 

Moreover, the nonmoving party must present evidence that contradicts the showing of the 

moving party by "pointing to specific facts demonstrating that there is a trial-worthy issue" on a 

material fact. Crum, supra at 254,227. 

b. Qualified Immunity Standard 

The West Virginia Supreme Court of Appeals in W. Va. Reg'l Jail & Carr. Facility Auth. 
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v. A. B. set forth the qualified immunity standard to be applied by the trial Court. W. Va. Reg'l 

Jail & Corr. Facility Autlz. v. A. B., 234 W. Va. 492, 497, 766 S.E.2d 751, 756 (2014) cited in 

Carroll v. W. Va. Reg'l Jail & Carr. Facility Autlz., 2015 U.s. Dist. LEXIS 37581 (S.D. W. Va. 

Mar. 25, 2015). First, the Court must detennine if the alleged conduct can be defined as a 

"discretionary act" on the part of the defendant. 

To detennine whether the State, its agencies, officials, andlor employees are 
entitled to immunity, a reviewing court must first identify the nature of the 
governmental acts or omissions which give rise to the suit for purposes of 
determining whether such acts or omissions constitute legislative, judicial, 
executive or administrative policy-making acts or involve otherwise discretionary 
governmental functions. To the extent that the cause of action arises from judicial, 
legislative, executive or administrative policy-making acts or omissions, both the 
State and the official involved are absolutely imml.me pursuant to Syl. Pt. 7 of 
Par/ado v. W: Va. Bd. ofProbation and Parole, 199 W. Va. 161,483 S.E.2d 507 
(1996). 

Syl. pt. 10, W Va. Reg'l Jail & Corr. Facility Auth. v. A. B., 234 W. Va. 492, 497, 766 S.E.2d 

751, 756 (2014) cited in Carrol/v. W. Va. Reg'l Jail & Corr. Facility Auth., 2015 U.S. Dist. 

LEXIS 37581 (S.D. W. Va. Mar. 25, 2015). 

Second, the Court must detennine if Plaintiff has alleged that the conduct violated a 

"clearly established law." 

To the extent that goverrunental acts or omissions which give rise toa cause of 
action fall within the category of discretionary functions, a reviewing court must 
determine whether the plaintiff has demonstrated that such acts or omissions are 
in violation of clearly established statutory or constitutional rights or laws of 
which a reasonable person would have known or are otherwise fraudulent, 
malicious, or oppressive in accordance with State v. Chase Securities, Inc., 188 
W. Va. 356, 424 S.E.2d 591 (1992). In absence of such a showing, both the State 
and its officials or employees charged with such acts or omissions are immune 
from liability. 

Syl. pt. 11, W. Va. Reg'l Jail & Corr. Facility Auth. v. A. B., 234 W. Va. 492, 497, 766 S.E.2d 

751, 756 (2014); See Lavender v. W Va. Reg'l Jail & Carr. Facility Auth., 2008 U.S. Dist. 
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LEXIS 8162 (S.D. W. Va. Feb. 4, 2008). 

It is well settled that "government officials perfonning discretionary functions generally 

are shielded from liability on civil damages insofar as their conduct does not violate a clearly 

established statutory or constitutional right of which a reasonable person would have known." 

Clark v. Dunn, 195 W. Va. 272,465 S.E.2d 374 (1995); Harlow v. Fitzgerald, 457 U.S. 800 

(1982); Prichett v. Alford, 973 F.2d 307, 312 (4th Cir. 1992). Further, allegations of mere 

negligence do not rise to the level of a clearly established right and therefore such claims are 

barred as against a state agency. See Lavender, supra. 

Finally, if the court determines that the Respondent has alleged that conduct violated a 

clearly established law, the court must determine if the alleged conduct fell within the individual 

defendants' scope of employment in order to hold this Petitioner liable for their conduct. 

If the plaintiff identifies a clearly established right or law which has been violated 
by the acts or omissions of the State, its agencies, officials, or employees, or can 
otherwise identify fraudulent, malicious, or oppressive acts committed by such 
official or employee, the court must then detennine whether such acts or 
omissions were within the scope of the public official or employee's duties, 
authority, and/or employment. 

W. Va. Reg'l Jail & Corr. Facility At/th. v. A. B., 234 W. Va. 492, 507-509, 766 S.E.2d 751, 766

68 (2014) (W. Va. 2014); See Lavender v. W Va. Reg'l Jail & CDrI'. Facility Auth., 2008 U.S. 

Dist. LEXIS 8162 (S.D. W. Va. Feb. 4, 2008). 

To the extent that such official or employee is determined to have been acting 
outside of the scope of his duties, authority, and/or employment, the State and/or 
its agencies are immune from vicarious liability, but the public employee or 
official is not entitled to immunity in accordance with State V. Chase Securities. 
Inc., 188 W. Va. 356,424 S.E.2d 591 (1992) and its progeny. 

W. Va. Reg'l Jail & Corr. Facility Autlz. V. A. B., 234 W. Va. 492, 508, 766 S.E.2d 751, 767 

(2014); See Lavender V. W. Va. Reg'l Jail & Carr. Facility Auth., 2008 U.S. Dist. LEXIS 8162 

(S.D. W. Va. Feb. 4, 2008). 
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"The ultimate detennination ofwhether qualified or statutory immunity bars a civil action 

is one of law for the court to detennine. Therefore, unless there is a bona fide dispute as to the 

foundational or historical facts that underlie the immunity detennination, the ultimate questions 

of statutory or qualified immunity are ripe for summary disposition." W. Va. Reg'l Jail & Corr. 

Facility Auth. v. A. B., 234 W. Va. 492, 500, 766 S.E.2d 751, 759 (2014); See Lavender v. W. Va. 

Reg'l Jail & Corr. Facility Auth., 2008 U.S. Dist. LEXIS 8162 (S.D. W. Va. Feb. 4, 2008). 

In Dominique V. Telb. the SLxth Circuit Court of Appeals stated that it was error to place 

the entire burden of proving the qualified immunity defense onto the defendant. See, 831 F.2d 

673 (6th Cir.1987). The plaintiff must plead facts which, if true, describe a violation ofa clearly 

established statutory or constitutional right of which a reasonable public official, under an 

objective standard, would have known. The failure to so plead precludes a plaintiff from 

proceeding further, even from engaging in discovery, since the plaintiff has failed to allege acts 

that are outside the scope of the defendant's immunity. Dominque v. Telb, 831 F.2d 673, 676 

(6th Cir. Ohio 1987). 

Importantly, because of the purpose served by the doctrine of qualified immunity, a valid 

defense based upon it must be recognized as soon as possible, preferably at the motion to dismiss 

or summary judgment stage of the litigation. See Saucier v. Katz, 533 U.S. 194 (2001) ("Where 

the defendant seeks qualified immunity, a ruling on that issue should be made early in the 

proceedings so that the costs and expenses of trial are avoided where the defense is 

dispositive."); Hunter v. Bryant. 502 U.S. 224,227 (1991) (per curiam) ("[W]e repeatedly have 

stressed the importance of resolving immunity questions at the earliest possible stage in 

litigation."); Mitchell v. Forsyth, 472 U.S. 511,526, (1985) (stating that qualified immunity "is 

an entitlement not to stand trial or face the other burdens of litigation"). 
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c. All alleged acts were discretionary 

Respondent failed to conduct any meaningful discovery or depositions in this case to 

support his claims against this Petitioner. Respondent did not seek to create any records 

whatsoever in this case which would support his allegations against this Petitioner. 

Respondent's claims against this Petitioner are merely baseless allegations. Respondent has not 

produced any evidence to support his claims because no such evidence exists. Respondent 

wholly failed to meet the burden necessary under Rule 56 to survive Petitioner's Motion for 

Summary Judgment. 

Respondent's complaints against this Petitioner stem from this Petitioner's 

implementation or adherence to policies and procedures within the MOCe. (App. 0005-0040). 

This conduct clearly stems from administrative policy-making this Petitioner is absolutely 

immune, See Pm'kulo v. W. Va. Bd. ojProbation and Parole, 199 W. Va. 161,483 S.E.2d 507 

CW. Va. 1996). Respondent failed to produce any evidence that this Petitioner engaged in any 

conduct beyond administrative policy-making which would subject him to liability. Such failure 

is fatal to Respondent's claims. Further, to be held liable under 42 U.S.C. § 1983, this Petitioner 

must have knowledge that he is violating a constitutional right. The policies and procedures 

complained of by Respondent have never been determined to be in violation of any statute or 

constitutional provision. Respondent's failure to produce evidence that this Petitioner had 

knowledge that he was violating a statutory or constitutional right is fatal to his claims. Given the 

absence of supporting substantive allegations offered by the Respondent to establish that this 

Petitioner's conduct was anything other than discretionary, there are no material facts currently 

in dispute as it relates to whether this Petitioner's actions were discretionary. As the allegations 

against this Petitioner mise out of discretionary acts, this Petitioner emmot be held liable in a 
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private tort action. 

d. No acts violated any clearly established law 

Once it is detennined that the alleged acts of this Petitioner were discretionary, the Court 

must now assess whether Respondent can point to any evidence in the record to support the 

finding of a violation of clearly established statutory or constitutional rights or laws of which a 

reasonable person would have known. "[T]he Supreme Court has repeatedly instructed that we 

should not 'define clearly established law at a high level of generality.'" Covey v. Assessor of 

Ohio County, 777 F .3d 186, 196 (4th Cir. W. Va. 2015). As the Supreme Court "explained 

decades ago, the clearly established law must be 'particularized' to the facts of the case." White 

v. Pall~V, 2017 U.S. LEXIS 5, at *9, 137 S.Ct. 548, 552 (2017). Doing so prevents plaintiffs 

from converting the rule of qualified immunity into a rule of virtually unqualified liability 

"simply by alleging violation of extremely abstract rights." Id. Moreover, it must be obvious 

from the record that there was a violation of a clearly established law before qualified immunity 

can be overcome. Id. at *10, 552. 

Respondent failed to properly allege or establish that Petitioner violated any clearly 

established law. Respondent failed to produce any evidence that the use of pepper spray 

constituted excessive force. He has offered no expert testimony, nor disclosed any expert 

witness who will testify as to the use of pepper spray. There exists no evidence in the records of 

this case of any violations of any laws, standards, policies, directives, or guidelines insofar as the 

use of pepper spray is concerned. Respondent has not produced and cannot produce any 

substantive or testamentary evidence to support his claims that the use of pepper spray against 

him was excessive or in violation of any laws, standards, policies, directives, or guidelines. 

Moreover, Respondent baselessly alleges that martial law was declared by Ballard at 
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MOCC. (App. 0012). This Petitioner testified through his discovery responses that martial law 

at MOCe is a fiction and does not exist. (App. 0062-0063). Respondent has failed to produce 

any evidence to the contrary. 

As discussed above, Respondent has generally alleged negligence against tIus Petitioner 

with regard to administrative policy-making and procedures. Negligence is not sufficient to state 

a violation of "clearly established law." See Lavender v. West Virginia Regional jail and 

Correctional Facility Authority, et al., 2008 U.S. Dist. LEXIS 8162 (S.D. W.Va. 2008). 

" ... [T]he doctrine of qualified or official immunity bars a claim of mere negligence against a 

State agency not witlun the purview of the West Virginia Governmental Tort Claims and 

Insurance Refonn Act ...." SyI. Pt. 7, W Va. Reg'l Jail & Carr. Facility AlItl!. v. A. B., 234 W. 

Va. 492, 766 S.E.2d 751 (2014). Therefore, Respondent's bare allegations of negligence cannot 

overcome qualified immunity. 

e. 	 Petitioner cannot be liable under 42 V.S.c. §1983 under a theory of supervisory 
liability 

Respondent may argue that Petitioner is not entitled to qualified immunity as he violated 

a clearly established constitutional right under a theory of supervisory liability. However, there 

is no respondeat superior liability pursuant to 42 U.S.C. § 1983. See Monell v. Dep't of Soc. 

Servs., 436 U.S. 658, 98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978). [L]iability will only lie where it is 

affirmatively shown that the official charged acted personally in the deprivation of the plaintiffs 

rights," Berry v. Rubenstein, 2008 U.S. Dist. LEXIS 34782, 6-7 (S.D. W. Va. Apr. 25, 2008) 

(internal quotations omitted). 

Specifically, a supervisor may be liable under § 1983 if the following elements 
are established: n( 1) the supervisor had actual or constructive knowledge that his 
subordinate was engaged in conduct that posed a 'pervasive and unreasonable risk' 
of constitutional injury to citizens like the plaintiff; (2) the supervisor's response 
to that knowledge was so inadequate as to show 'deliberate indifference to or tacit 
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authorization of the alleged offensive practices;' and (3) there was an 'affmnative 
causal link' between the supervisor's inaction and the particular constitutional 
injury suffered by the plaintiff." 

Beny v. Rubenstein, 2008 U.S. Dist. LEXIS 34782, *12 (S.D. W. Va. Apr. 25, 2008). 

Respondent failed to produce any evidence to satisfy any prong of this three (3) part test. 

There is 110 evidence in the record of this case that this Petitioner had knowledge that any of the 

correctional officers were engaged in any conduct whatsoever which posed any risk to the 

Respondent. Respondent failed to establish that the defendant officers had used force or OC 

spray on inmates in the segregation units in the past. Moreover, even if this Petitioner was aware 

that the correctional officers had utilized pepper spray against Respondent, there is no evidence 

that the use of pepper spray was excessive or impennissible so as to make this Petitioner's 

knowledge "deliberately indifferent" as to the Respondent. Respondent has likewise produced 

no evidence that any ofthis Petitioner's conduct resulted in any injury to him. Mere allegations 

are not enough. To withstand summary judgment, a Respondent must present evidence, and tins 

Respondent has failed to do so. Thus, this Petitioner is entitled to summary judgment. 

Supervisory officials may be liable in certain circumstances for constitutional injuries 

inflicted by their subordinates. Liability in this context is not premised on respondeat superior, 

but on a recognition that supervisory indifference or tacit authorization of subordinates' 

misconduct may be a causative factor in the constitutional injuries inflicted on those committed 

to their care. Slakan v. Porter, 737 F.2d 368,372 (4th Cir. 1984). The plaintiff assumes a heavy 

burden of proof in supervisory liability cases. He not only must demonstrate that he faced a 

pervasive and unreasonable risk of harm from some specified source, but he must show that the 

supervisor's corrective inaction amounts to deliberate indifference or tacit authorization of the 

offensive practices. Id. at 372-373 (internal citations and quotations omitted). Courts have held 
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that "imputed or collective knowledge crumot serve as the basis for a claim of deliberate 

indifference. Each individual Defendant must be judged separately and on the basis of what that 

person knows." Burnette v. Taylor, 533 F.3d 1325, l331 (lith Cir. 2008) (citations omitted). A 

plaintiff "cannot satisfy his burden of proof by pointing to a single incident or isolated incidents, 

. .. for a supervisor cannot be expected to promulgate rules and procedures covering every 

conceivable occurrence within the area of his responsibilities." Slakan at 373. Here, 

Respondent's only claims against this Petitioner are that liability be imputed to him for the 

conduct of the other named petitioners. (App. 0005-0040). A solitary incident does not satisfy 

Respondent's burden of proof. Respondent failed to produce any evidence that those involved in 

the pepper spray incident had ever been involved in an incident before which would have given 

this Respondent notice. As Respondent has not established a violation of a constitutional light 

under a supervisory liability claim, Petitioner remains entitled to qualified inununity on those 

issues. 

f. 	 Violation of internal policies and procedures does not give rise to a constitutional 
violation 

To the extent Respondent alleges a constitutional violation based upon deviation from 

various internal prison policies and procedures, "[i]t is well settled that 'a § 1983 claim brought 

in federal court is not the appropriate forum to urge violations of prison regulations or state 

law.'" Holland v. City of Ney\' York, 2016 WL 3636249, at *12 (S.D.N.Y. June 24, 2016) 

(quoting Rivera v. Wohlrab, 232 F. Supp. 2d 17, 123 (S.D.N.Y. 2002»; see also Jackson v. 

Sampson, 536 F. App'x 356, 357-58 (4th Cir. 2013) (noting that a plison official's "failure to 

follow internal correctional policies are not actionable under § 1983 unless the alleged breach of 

policy rises to the level of a constitutional violation"); Morton v. Sheeley, Civil Action No.3: 12

CV-122, 2014 WL 3700011, at *20 (N.D. W. Va. July 24,2014) (noting that constitutional tort 
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actions must be based on violations of federal constitutional rights, and rejecting the plaintiffs 

reliance on the West Virginia legislative rule governing jail operations, on the ground that, "a 

failure to adhere to administrative regulations does not equate to a constitutional violation") 

(quoting Hovater v. Robinson, 1 F.3d 1063, 1068 n.4 (lOth Cir. 1993». 

Here, Respondent argued throughout his Second Amended Complaint that violations of 

the American Correctional Association (ACA) Standard, and WVDOC Policies occurred (App. 

0020-0021). Violations of policies and procedures do not give rise to a constitutional violation 

which would circumvent this Petitioner's entitlement to Qualified Immunity. 

Respondent focused heavily in prior pleadings on this Petitioner's approval and 

implementation of the suspension of certain policies and procedures with regard to the way 

correctional officers engage with inmates in the isolation units. Specifically, Respondent 

focused on this Petitioner's knowledge and directive that efforts to temper were not required in 

the segregation unit. (App. 0067-0069, 0078-0085, 0213-0214). 

West Virginia Division of Corrections ("WVDOC") Policy Directive 312.02 relates to 

Less-Lethal Use of Force and is applied in Correctional Facilities in West Virginia. (App. 0185

0188). As established therein, "the force continuum was developed to give officers a model in 

which to learn the various levels of inmate resistance and the appropriate inmate control 

response." (App. 0186). However, "escalation through lower levels of control is not required and 

may result in unnecessary danger to the officer or others." Id. Moreover, "Personally carried 

chemical agent," or the OC used was an approved Intermediate Con.trol Tactics Soft and is on the 

lower level of the Use afForce Continuum auth0l1zed by Policy Directive 312.02. (App. 0188). 

This Petitioner has denied, throughout this litigation, that martial law ever existed at 

Mount Olive and that efforts to temper were to be avoided in segregation units. WVDOC Policy 
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Directive 312.02 does not require efforts to temper in segregation units. (App. 0185-0188). 

However, even if this policy did require efforts to temper in segregation units, and this Petitioner 

directed his subordinates not to utilize efforts to temper, violation of this policy is not a violation 

of any statute or constitutional right which would circumvent this Petitioner's entitlement to 

Qualified InmlUnity. Efforts to temper are not constitutionally or statutorily mandated. 

g. Summary Judgment should have been granted in favor of this Petitioner. 

For the reasons set forth above, this Petitioner is entitled to summary judgment as to the 

Respondent's claims against him on the basis of qualified immunity. The circuit court failed to 

set forth, on the record, any conduct of this Petitioner which violated any statutory or 

constitutional right of the Respondent. The circuit court did not so much as enunciate anything 

that this Petitioner did wrong. In the absence of such a finding, summary judgment in favor of 

this Petitioner was appropriate, and the circuit court's denial of such was in error. 

II. 	 ASSIGNMENT OF ERROR II: The circuit court erred in entering an order 
presented by Respondent's counsel denying Petitioner's Motion for Summary 
Judgment which was not supported by the record in this case and contained, in 
addition to misstatements and factual inaccuracies, findings of fact and 
conclusions of law which were not set forth by the circuit judge on the record. 

As the West Virginia Supreme Court has specifically held: 

A circuit court's order denying summary judgment on qualified immunity grounds on the 
basis of disputed issues of material fact must contain sufficient detail to permit 
meaningful appellate review. In pruticular, the court must identify those material facts 
which are disputed by competent evidence and must provide a description of the 
competing evidence or inferences therefi:om giving lise to the dispute which preclude 
summary disposition. 

Syl. Pt. 3, W. Va. Dep't of Health & Human Res. v. Payne, 231 W. Va. 563, 746 S.E.2d 554 

(2013). The circuit cou11 in this case failed to do so. 

The Court in Payne further recognized that "a conclusory disposal of the qualified 

immunity issue, with a talismanic refen·al to 'disputed material facts, '" is insufficient. Id. at 569, 
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560. Other cases have voiced similar conclusions. See Fayette Cnty. NAT'L Bank v. Lilly, 199 

W. Va. 349, 354, 484 S.E.2d 232, 237 (1997) ("the circuit court's order must provide clear 

notice to all parties and the reviewing court as to the rationale applied in granting or denying 

summary judgment."); See also State ex rei. West Virginia Dep't 0/Health & Human Resources 

v. Kaufman, 203 W. Va. 56, 58, 506 S.E.2d 93, 95 (1998) ("We conclude that the lower courts 

inadequately articulated the bases for the denials of summary judgment on the multiple grounds 

alleged by DHHR. The lower courts failed to address the separately designated immunities raised 

and thereby failed to provide an adequate basis for judicial review of these immunity issues."). 

Likewise, an order denying summary judgment on the basis of unidentified "disputed 
material facts" referring merely to the allegations in the pleadings is insufficient for 
purposes of appellate review. This is particularly so in the case of qualified inununity 
which this Court has held is immediately reviewable to ensure that immune defendants' 
right '''not to be subject to the burden oftriaI'" remains inviolate. [Robinson v. Pack, 223 
W. Va. 828,833,679 S.E.2d 660, 665, 2009 W. Va. LEXIS 59 (W. Va. 2009)] (quoting 
Hutchison v. City a/Huntington, 198 W. Va. 139, 148,479 S.E.2d 649,658 (1996)). 

Payne at 570-571, 561-562. 

In this case, a transcript of the proceedings below has been obtained. In response to 

Petitioner Ballard's Motion for Summary Judgment, Judge Tabit stated that "summary judgment 

is going to be denied because it's a jury question." CAppo 0397). At no point did the circuit 

court set forth the required findings of fact and conclusions of law with the particularity which is 

required by the Supreme Court of Appeals in Payne. 

At first glance, the Order Denying Defendants' Motion for Summary Judgment is 

overreaching and fails to set forth the findings and conclusions of the circuit court at the hearing 

held in this matter on January 6, 2017. The Order appears to be a recitation of Respondent's 

Response to the Petitioners' Motions for Summary Judgment. The whole of the Order contains 

language, findings, and conclusions which the circuit court did not set forth at the hearing. A 
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reView of the transcript from that hearing clearly shows that counsel for Respondent, in 

preparing the proposed order, set forth her thoughts and arguments as opposed to those of the 

court. 

The importance of the court's order is well established. "Appellate courts, on review, 

rely heavily on the lower court's order." P.TP. by P.TP v. Board ofEduc., 200 W. Va. 61,65, 

488 S.E.2d 61, 65 (1997). In particular, "[i]fthe lower tribunal is interested in having its decision 

affirmed, then the lower court should assist the appellate courts by providing comprehensive, 

well-reasoned orders." [d. 

The importance of the court entering an appropriately prepared order was discussed in 

length in Taylor v. W Va. Dep't of Health & Human Res., 237 W. Va. 549, 788 S.E.2d 295 

(2016). In Taylor, the Court stated that it "would be remiss if we failed to caution the lower 

courts regarding the risks attendant to adopting and entering-wholesale-orders prepared by 

counsel." [d. at 558, 304. The Court stated: 

We recognize the cornman practice of requesting attorneys to prepare proposed 
orders for consideration by the COllli while a matter is under advisement and, in 
general, find nothing untoward about this process. We caution circuit courts, 
however, that the burden of issuing an order which meets this Court's 
requirements, which requirements are designed to permit meaningful appellate 
review, ultimately remains on the circuit court. It is incumbent on the trial court to 
detennine ifthe submitted order accurately reflects the court ruling given that it is 
well-established that "[aJ court of record speaks only through its orders[.]" Id. 
(quoting State ex ref. Erlewine v. Thompson, 156 W. Va. 714, 718, 207 S.E.2d 
105,107(1973)). 

The Order entered strays far in findings and conclusions, and it should not have been 

entered. Specifically, your Petitioner is concerned with the multiple findings of fact and 

recitations of evidence allegedly produced by the Respondent upon which the Order relies. 

Petitioner notes that no meaningful discovery was performed by counsel for Respondent and no 

depositions were taken. No exhibits were appended to Respondent's Response to Petitioner's 
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Motion for Summmy Judgment to present the type of evidence relied upon in the Order that was 

submitted by the Respondent and entered by the circuit court. That being the case, the Order 

incorrectly set forth the circuit court's findings, as it had no such evidence before it. The entry of 

such an order compels a remand back to the cifcuit court from this Court. This argument is 

consistent with this Petitioner's Motion for Rehearing requesting that the circuit court issue 

findings and conclusions with the specificity required by W. Va. Dep't ofHealth & Human Res. 

v. Payne, 231 W. Va. 563, 746 S.E.2d 554 (2013). The entry of an appropriate order in this case 

is of paramount importance. As the Order entered by the circuit court does not accurately set 

forth its findings and conclusions, at the hearing held, it should not have been entered. 

As a result, your Petitioners respectfully pray that the circuit court's Order Denying 

Defendants' Motions for Summmy Judgment be vacated. 

CONCLUSION 

Petitioner respectfully seeks summary judgment against Respondent, to which he claims 

he is entitled based upon the arguments in his Motion for Summmy Judgment. In the alternative, 

Petitioner seeks that the matter be remanded to the circuit court with instructions to set forth, on 

the record, the findings of fact and conclusions of law which command that the Petitioner's 

Motion for Summary Judgment based on qualified immunity must be denied. Moreover, 

Petitioner further seeks that the Order of March 9, 2017 be vacated and that an Order consistent 

with the January 6,2017 hearing, without misstatements and factual inaccuracies, be entered by 

the circui t court. 
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