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INTRODUCTION 


The underlying action arises out of the excessive and unnecessary use of Oleoresin 

Capsicum pepper spray against Plaintiff below and Respondent herein, Miguel Delgado, while he 

was locked alone inside a solitary confinement cell at Mount Olive Correctional Complex 

(MOCC). Mr. Delgado has presented evidence that, at the time of the use of force, he posed no 

threat to his own safety, the safety of the officers, staff, or other inmates, or to prison property. 

After Mr. Delgado was sprayed with chemical agents maliciously and without justification, MOCC 

staff] acted with malice and/or deliberate indifference by failing to timely and properly 

decontaminate Mr. Delgado, thereby prolonging his physical suffering. 

In this appeal, the Defendants below and Petitioners herein, Correctional Officers Kevin 

McCourt, Jess Mattox, and Hobert Allen, collectively the "Petitioners," contend that the circuit 

court erred in refusing to grant their motion for summary judgment based on qualified immunity. 

As the circuit court correctly found, however, Mr. Delgado has alleged sufficient evidence to, 

when viewed in the light most favorable to him, establish that his constitutional rights were 

violated. Because those constitutional rights were clearly established at the time of the alleged 

violations, the circuit court properly held that Petitioners are not entitled to qualified immunity at 

this stage. 

STATEMENT OF THE CASE 

A. Factual Background 

Plaintiff Miguel Delgado IS an inmate at the Mount Olive Correctional Complex 

("MOCC"), in Fayette County, West Virginia. See Dep. ofMiguel Delgado at 5:4-6, J.A. 232. At 

] Mr. Delgado filed suit against the responsible officers as well as Warden Ballard. The appeal of 
the responsible officers is addressed in Mr. Delgado's response brief to those petitioners. 

1 



all times relevant to the claims at issue in this case, Mr. Delgado was being held on the Quilliams 

II unit at MOCC, which is an isolation or solitary confinement unit, housing inmates who have 

been placed on administrative segregation. Id. at 5:23-6:1-7; 7:1-10, J.A. 232. Inmates held in the 

Quilliams Units are each locked in small solitary confinement cells for 23 to 24 hours a day, seven 

days a week. Id. at 68:2-21, J.A. 247. Inmates placed on administrative segregation remain in 

isolation for a minimum of eighteen months, but are frequently held in isolation for years on end. 

See id. at 87:16-20, J.A. 252. At the time of the subject incident, Mr. Delgado had been confined 

in an isolation cell for approximately six-and-a-half years. Id. at 44:3-15, J.A. 241. Mr. Delgado 

was originally placed on administrative segregation for "insubordination" and entering into an 

"unauthorized contract" as a result of placing a pen pal ad on the internet. Id. at 45:2-46:2, J.A. 

242. 

At the time of the subject incident, Petitioner David Ballard, the warden of MOCe, had 

approved and implemented certain policies and procedures governing correctional officers' 

engagement with inmates on the isolation units. See Dep. of David Ballard at 59:10-12, J.A. 97. 

Specifically, correctional officers working on the isolation units had been instructed that they are 

not required to make efforts to temper their use of force against inmates housed on those units.2 

Id., see also J.A. 257. Correctional officers understood from this directive that inmates could be 

sprayed with chemical agents, such as highly concentrated Oleoresin Capsicum (OC) spray, for 

2 The term "efforts to temper" is taken from Whitley v. Albers, 475 U.S. 312 (1986), a United 
States Supreme Court case establishing the standard for evaluating Eighth Amendment excessive 
force claims in the prison context. Specifically, Whitley directs courts to consider, among other 
factors, whether correctional officers made "any efforts [] to temper the severity of a forceful 
response," in determining whether the force used in a given situation was excessive. Id. at 321. 
Thus, a directive issued to officers working in the isolation units at MOCC, informing them that 
they are not required to "make efforts to temper," appears to be a directive authorizing correctional 
officers to engage in excessive force against the inmates on that unit. 
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any reason or no reason at all. See Delgado Dep. at 8:9-19, J.A. 232. This policy has been referred 

to by officers on the isolation units as "martial law." See id.; J.A. 258 (MOCC "Unit Team Request 

Form" response stating "Per Warden, Martial Law is a Condition that MOCC Utilizes"); J.A. 495 

(audio recording of J. Mullins Sept. 16, 2013, disciplinary hearing, beginning at 13:13; CO 

Patterson testifying "[t]here's martial law going on right now" ... "they told me that came from 

the Warden."); J.A. 259 (MOCC "Unit Team Request Form," dated Sept. 2, 2015, discussing CO's 

ability to spray inmates without using efforts to temper). 

Mr. Delgado heard correctional officers discuss martial law on the Quilliams Units, and 

what that meant with regard to the use of force on inmates. Mr. Delgado explained: 

It was my understanding from what the officers say, the paperwork I've seen, say 
we were under Martial Law and that we could be sprayed for any reason or for no 
reason at all. And that there was a memo that I read that the staff working in 
Quilliams did not need to temper their efforts of a forceful response meaning that 
we were -- we could be victimized by the officers at any time. That there was 
nothing we could do about it. 

Delgado Dep. at 8:9-19, J.A. 232. Mr. Delgado and many inmates in the Quilliams Units were 

regularly subjected to the use of OC spray for minor infractions, such as yelling through the doors 

of their isolation cells. See id. at 58:5-7, J.A. 245 (Mr. Delgado has been sprayed with OC while 

locked alone in his isolation cell on five occasions); see, e.g., Douty v. Rubenstein, 2016 WL 

3349325, at *2 (S.D.W. Va., June 15,2016), adopting and incorporating the Magistrate Judge's 

Proposed Findings and Recommendations, Dkt. No. 201 at 21-34 (denying summary judgment on 

excessive force claim after inmate sprayed with OC for allegedly yelling profanities while locked 

alone in his segregation cell at MOCC) (J.A. 263); Harper v. Barbagallo, 2016 WL 5419442 

(S.D.W. Va. Sept. 27, 2016) (denying motions to dismiss based on qualified immunity when 

inmate alleged he was sprayed with OC for insulting an officer in the MOCC segregation units) 

(excerpted at J.A. 204); Harper v. Blagg, 2015 WL 6509131 (S.D.W. Va. Oct. 28, 2015) (denying 
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summary judgment on excessive force and common-law battery claims based on an inmate being 

sprayed with OC in the segregation units in MOCC); Cantrell v. Ballard, et aI., 2016 WL 5660339 

(S.D.W. Va. Sept. 26, 2016) (denying summary judgment where inmate was sprayed with OC 

multiple times while locked alone in MOCC isolation cell for allegedly kicking door to assist 

fellow inmate in obtaining medical attention). 

The incident that forms the basis of the instant action is one example of how correctional 

officers implemented "martial law" and/or the suspension of the requirement that officers should 

make "efforts to temper" the use of force against inmates on the isolation units. On May 23,2016, 

approximately ten minutes before midnight, Mr. Delgado was in his locked isolation cell in Pod 7 

of the Quilliams II unit. Delgado Dep. at 14:9-19, lA. 234. At that time, Nurse Joyce Coleman 

was engaged in "pill pass," during which she would distribute medications to inmates in isolation 

cells by passing their pills through the "bean holes" in their cell doors.3 See id. Nurse Coleman 

was accompanied by Officer Mooney and Petitioner McCourt. Id. at 27:7-12, J.A. 237. When she 

approached Mr. Delgado's door and handed him medication for high cholesterol, Mr. Delgado 

said "Excuse me, I have a question," intending to ask her about pain related to his degenerative 

disc disease. Id. at 15:1-21, 18:22-23, J.A. 234, 235. Nurse Coleman, however, ignored Mr. 

Delgado's question. Id. at 18:22-24, J.A. 235. Getting no response, Mr. Delgado repeated his 

request, and then asked Petitioner McCourt to get her attention. Id. at 18:23-19:2, J.A. 235. 

Petitioner McCourt relayed Mr. Delgado's request to Nurse Coleman, who then 

approached Mr. Delgado's cell door and said "What is it? I'm busy." Id. at 19:2-5. Mr. Delgado 

stated he just had a question, and Nurse Coleman replied that she was busy dealing with a thousand 

3 A "bean hole" is a narrow slot in a cell door which can be opened or locked shut, and through 
which correctional officers can pass food trays, medications, or other items to and from inmates. 
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other inmates. Id. at 19:7-8. After some back and forth between the two, Mr. Delgado grew 

frustrated and threatened to report Coleman to the nursing board for her attitude. Id. at 19: 14-16. 

Nurse Coleman then approached Mr. Delgado's cell door again, shouting the address ofthe nursing 

board. Id. at 19:16-18. Mr. Delgado told her that he already knew the address and said "if you 

don't care, quit your job, go home, and kill yourself." Id. at 19: 19-23 Petitioner McCourt, who 

was standing nearby, told Mr. Delgado that he was close to getting a "write-up," or disciplinary 

report, filed against him. Id. at 25:14-23, l.A. 237. Mr. Delgado responded that he did not care, 

and told Petitioner McCourt to go home and kill himselftoo. Id. At that point, Petitioner McCourt 

told Mr. Delgado that he would be written-up, and Petitioner McCourt and Nurse Coleman moved 

away from Mr. Delgado's cell to complete the pill pass. Id. at 25:24-26:8. 

After Nurse Coleman and Officer McCourt moved on, Mr. Delgado lay down on his bed, 

put on headphones, and listened to music. Id. at 26:14-15, l.A. 237. Approximately ten minutes 

later, he noticed a shadow on his cell door, and realized correctional officers were outside his cell. 

Id. at 26: 17-24. He removed his headphones and went to the cell door. Id. Officer Mooney and 

Petitioner McCourt were standing at the door, and were joined shortly thereafter by Petitioner 

Mattox. Id. at 27:1-28:1. Officer Mooney told Mr. Delgado that he was tired of Mr. Delgado's 

attitude and "smart mouth." Id. at 28:1-9. Officer Mooney told Mr. Delgado that he was going to 

get a write-up for his attitude towards the nurses, to which Mr. Delgado responded, "[ w ] rite it up, 

write it up." Id. Officer Mooney then yelled at Mr. Delgado that he was going to spray him with 

DC spray. Id. 

Mr. Delgado heard the cover to his bean hole being opened and slammed shut again, and 

heard the officers discussing OC spray. Id. at 28:10-29:3, l.A. 237-38. Mr. Delgado then heard 

someone shaking the can of OC spray, and turned to press his back against the bean hole in his 

5 




door, in an effort to prevent his entire cell from being covered with OC, which can cause lingering 

effects long after it has been deployed. Id. at 29: 12-30:2. Despite turning to press his back against 

the bean hole, Mr. Delgado was not quite fast enough, and Petitioner McCourt sprayed OC into 

Mr. Delgado's cell, hitting the cell wall. Id. Petitioner McCourt then sprayed Mr. Delgado again, 

this time coating Mr. Delgado's lower back. Id. at 32:19-33: 19, J.A. 238-39. 

Mr. Delgado was sprayed with MK-9 (also referred to as "Mark IX") Sabre Red Phantom 

OC. See Memorandum from Lieutenant Hobert Allen to Major Robert Rhodes (May 24, 2015); 

lA. 260. The manufacturer's specifications provide that Phantom OC should not be discharged at 

distances of fewer than six feet from the intended target, that exposure in a closer range can cause 

damage to soft body tissues, in addition to being a skin, eye, and respiratory irritant, and that 

decontamination should begin "as soon as possible" after restraining the inmate. See Phantom OC 

by Sabre instruction label; J.A. 261. 

After spraying Mr. Delgado with Phantom OC spray, Officer Mooney and Petitioners 

McCourt and Mattox closed Mr. Delgado's bean hole and left Mr. Delgado alone in his cell. 

Delgado Dep. at 31:1-4, J.A. 238. The rest of Pod 7 where Mr. Delgado's cell was located was 

quiet at this time. Id. at 31 :6-24. Mr. Delgado's eyes were burning, his nose was running, and his 

airways were restricted as a result of the OC spray. Id. at 34:6-12, J.A. 239. Mr. Delgado felt as 

though he was in a headlock and couldn't breathe; in addition, his skin was burning "like the worst 

sunburn." Id. at 84:19-85:12, J.A. 251-52. As soon as the officers left, Mr. Delgado immediately 

went to his sink and splashed water on his face. Id. at 34:2-6, J.A. 239. Within a few minutes, 

however, Officer Mooney and Petitioners Mattox and Allen returned to the Pod and shut off the 

water to Mr. Delgado's cell, thereby preventing him from further washing off the OC spray. Id. 

at 34:15-35:16. Mr. Delgado went to his cell door and tapped to get an officer's attention. Id. 
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Petitioner Allen approached and asked what he wanted. Id. Mr. Delgado asked why his water had 

been turned off, and Petitioner Allen stated "so you won't decontaminate yourself." Id. 

Approximately ten minutes later, Officer Mooney and Petitioners McCourt, Allen, and 

Mattox returned to Mr. Delgado's cell. Id. at 35:21-39:3. Mr. Delgado was taken to the "rec yard," 

which is a concrete room with a gated area to the outside, to be decontaminated. Id. Officer 

Mooney and Petitioner Mattox physically escorted Mr. Delgado, while Petitioner McCourt 

operated a video camera, recording the trip to the rec yard and the decontamination process.4 Id. 

Upon arrival at the rec yard, Petitioner Allen turned on the water in a large sink and 

infonned Mr. Delgado that he was going to be decontaminated. Id. at 39:2-40:13, J.A. 240. Mr. 

Delgado asked how that would work, given that he was cuffed, shackled, and still wearing clothing 

drenched in DC spray. Id. Petitioner Allen then accused him of refusing decontamination. Id. 

One of the other officers then told Mr. Delgado to go ahead and remove his clothing, but because 

they refused to remove Mr. Delgado's handcuffs, Mr. Delgado was incapable of removing his 

clothes. Id. The officers again accused Mr. Delgado ofrefusing decontamination, and recorded a 

refusal in writing, despite Mr. Delgado's protests that he wanted to be decontaminated. Id.; J.A. 

67-72. 

4 This video footage has never been produced to Mr. Delgado, despite attempts to procure 
it during discovery. In addition, two stationary cameras mounted in Mr. Delgado's pod would 
have recorded the spraying incident, but that video footage has been withheld by Petitioners. 
Delgado Dep. at 91:17-95:20, J.A. 253-54. Similarly, stationary cameras mOlmted in the rec area 
would have recorded the interactions with Mr. Delgado in that area, but that footage has similarly 
been withheld. Id. Despite Mr. Delgado immediately filing grievances about the excessive force 
incident, thereby putting the facility on notice that he challenged the legality ofwhat had occurred, 
and despite him requesting that the video footage be preserved, Petitioners have represented that 
all of the footage was lost or destroyed. Id.; J.A. 35. Mr. Delgado is thus entitled to an inference 
that this footage supports his testimony rather than any conflicting testimony of the officers. See 
Vodusek v. BaylinerMarine Corp., 71 F.3d 148, 156 (4th Cir. 1995). 
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The Petitioners then escorted Mr. Delgado to the multipurpose room, where he met with 

Nurse Joyce Coleman, the same nurse with whom he had interacted during pill pass. Id. at 40: 13

41:16, J.A. 240-41. Nurse Coleman did not evaluate Mr. Delgado or take any action. Id. Mr. 

Delgado was left sitting, still in clothing soaked with OC spray, at a table in the multipurpose room 

for approximately an hour while the officers purportedly decontaminated his cell, before he was 

permitted to finally shower and remove the chemical spray from his body. Id. at 41 :17-42:5,86:6

10; J.A. 241, 252. 

B. Procedural History 

Mr. Delgado file a pro se complaint, which was later amended after counsel was retained, 

alleging that the correctional officers engaged in excessive force by spraying him with OC 

unnecessarily, and thereafter prolonging his suffering by preventing him from being 

decontaminated in a timely manner. J.A. 5. The Petitioners filed a motion for summary judgment 

before the circuit court on November 18, 2016, arguing, among other things, that they should be 

entitled to qualified immunity from Mr. Delgado's claims. J .A. 111. Mr. Delgado filed a response 

in opposition, and the circuit court conducted a lengthy hearing on the motion on January 6,2017. 

J.A. 211, 342. During the hearing, it was apparent that the circuit court had thoroughly reviewed 

the briefs by both parties, and had a clear understanding of the issues in the case. Pre-trial H'rg 

and Oral Arg. Tr. 5:13-18, Jan. 6,2017, J.A. 346. ("I've read the motions, I've read the responses, 

and to the extent anybody's replied, ... and have an understanding that we're talking about the 

use of excessive force, specifically, pepper spray going into the plaintiffs solitary cell.") 

The circuit court heard extensive argument from the parties, and asked numerous, detailed 

questions relating to the specific factual circumstances of the case. J.A. 342-398. Moreover, the 

circuit court made clear that it was aware of, and had considered the request for, qualified 
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immunity. Hr'g Tr. 16:17-22, J.A. 357. After hearing extensive argument from the Petitioner 

Officers' counsel regarding the factual circumstances, the circuit court stated "[a]nd, obviously, 

you're arguing that your clients are entitled to qualified immunity, that these were discretionary 

actions, and that they did this in good faith, and that there's no violation ofclearly established laws 

as it relates to any actions that they took?" Id. Counsel for the Officers answered "Yes, Your 

Honor." Id. at 16:23. 

Thereafter, the circuit court ruled that factual questions existed that required resolution by 

the jury. The circuit court stated: "[U]nder the circumstances, I do believe that there are genuine 

issues ofmaterial fact as to whether or not there was excessive force. I think there are issues with 

respect when you look at the Whitley factors to the need for the application of the force, the 

relationship between that need and the amount of force used, and, frankly, the threat reasonably 

perceived by the officials. And I just think it's appropriate to let those issues go before the jury, 

and I do believe that the remaining tort claims flow from that." Hr'g Tr. 36:11-22, J.A. 377. 

After the conclusion of the hearing, the circuit court directed counsel for Mr. Delgado to 

prepare an order denying summary judgment. See Pl.'s Resp. Defs.' Mot. Reh'g; lA. 440. 

Counsel for Mr. Delgado submitted a proposed order denying summary judgment to the circuit 

court, and the Petitioners filed objections to that proposed order, pursuant to Rule 24.01 of the 

West Virginia Trial Court Rules. J.A. 443,467. On March 6, 2017, the circuit court entered its 

order denying the Petitioners' motion for summary judgment. J.A. 475. It is from this March 6, 

2017, order that the Petitioners now appeal. 

SUMMARY OF ARGUMENT 

The Petitioners appeal the circuit court's denial ofqualified immunity, arguing (l) that they 

are entitled to qualified immunity because their acts did not violate any constitutional rights, and 
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(2) that the circuit court failed to issue an appropriate ruling on qualified immunity, despite having 

entered a lengthy written order making specific findings of fact and conclusions of law regarding 

the same. Because Mr. Delgado has alleged sufficient facts to establish that his constitutional 

rights were violated, and because those constitutional rights were clearly established at the time of 

the violations, and because a genuine dispute of material fact exists as to whether the Petitioners 

engaged in the conduct alleged, the circuit court correctly denied qualified immunity in this matter. 

As the circuit court found, genuine issues of material fact exist regarding the circumstances under 

which the Petitioners used force, and thus the officers are not entitled to qualified immunity at this 

stage. Moreover, because the circuit court entered a written order clearly setting forth its ruling 

and its basis for that ruling, the circuit court committed no error and its decision below should be 

affirmed in its entirety. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondent respectfully submits that this case is appropriate for disposition by 

memorandum decision without the need for oral argument. Should this Court determine that oral 

argument would be beneficial, such argument would be appropriate under Rule of Appellate 

Procedure 19(a), as the case presents a narrow issue of settled law concerning the denial of a grant 

of qualified immunity in a case in which genuine issues of material fact exist as to the Petitioners' 

actions and justification for such actions. 

ARGUMENT 

A. Standard of Review 

"A circuit court's denial of summary judgment that is predicated on qualified immunity is 

an interlocutory ruling which is subject to immediate appeal under the 'collateral order' doctrine." 

Syl. Pt. 2, Robinson v. Pack, 223 W.Va. 828,679 S.E.2d 660 (2009). As a general principle, the 
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determination of whether qualified immunity bars a civil action is a question of law; thus, review 

of a denial ofqualified immunity on appeal is de novo. See Syl. Pts. 1 & 3, W. Va. Reg'l Jail and 

Corr. Facility Auth. v. A.B., 234 W. Va. 492, 766 S.E.2d 751 (2014). 

Where, as in the instant case, the claims to which qualified immunity are being asserted 

arise under federal law, it is well established that federal law controls the qualified immunity 

analysis. Id. at 504 n.13, 766 S.E.2d at 763 n.13 ("Accordingly, nothing herein serves to supplant 

the federal § 1983 jurisprudence regarding immunity or actionable claims thereunder inasmuch as 

'in Section 1983 litigation a state may not create an immunity for state officials that is greater than 

the federal immunity.' Chase Securities. 188 W.Va. at 359, 424 S.E.2d at 594; see also Howlett v. 

Rose. 496 U.S. 356 (1990) (in section 1983 litigation in state courts, a state may not create an 

immunity greater than the federal immunity)."); Hutchison v. City ofHuntington, 198 W. Va. 139, 

152 n.l7, 479 S.E.2d 649,662 n.l7 (1996) ("[S]tate immunity laws are not applicable to § 1983 

actions."). 

B. 	 The Circuit Court Properly Denied the Petitioners' Motion for Summary 
Judgment based on Qualified Immunity. 

Qualified immunity shields government officials from suits against them for damages 

based on acts or omissions arising out of the exercise of discretion in carrying out their duties, 

unless they violate clearly established law. Meyers v. Baltimore Cty., Md., 713 F.3d 723, 731 (4th 

Cir.2013). Qualified immunity is an affirmative defense; as a result, Petitioner Ballard bears the 

burden of establishing that he is entitled to this relief. See Gomez v. Toledo, 446 U.S. 635,640 

(1980); Henry v. Purnell, 501 F.3d 374, 377 n2 (4th Cir. 2007). To defeat an assertion ofqualified 

immunity at the summary judgment stage, a plaintiff must show that the facts, when viewed in the 

light most favorable to the plaintiff, "make out a violation of a constitutional right," and that ''the 
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right at issue was 'clearly established' at the time of defendant's alleged misconduct." Pearson v. 

Callahan, 555 U.S. 223,232 (2009) (citing Saucier v. Katz, 533 U.S. 194,201 (2001». 

Where genuine issues of material fact exist as to the alleged conduct, such issues must be 

put to the jury. Willingham v. Crooke, 412 F.3d 553,559 (4th Cir. 2005). 

Thus, while the purely legal question of whether the constitutional right at issue 
was clearly established 'is always capable of decision at the summary judgment 
stage,' a genuine question of material fact regarding '[w]hether the conduct 
allegedly violative of the right actually occurred ... must be reserved for trial.' 

Id. (quoting Pritchettv. Alford, 973 F.2d 307, 313 (4th Cir. 1992». Accordingly, where a violation 

of clearly established constitutional law has been alleged, qualified immunity is not appropriate 

unless a plaintiff has failed to present sufficient evidence to establish that a genuine issue of 

material fact exists. Id.; see also Hutchison 198 W. Va. 139,479 S.E.2d 649, at syi. pt. 1 ("[U]nless 

there is a bona fide dispute as to the foundational or historical facts that underlie the immunity 

determination, the ultimate questions of statutory or qualified immunity are ripe for summary 

disposition. "). 

Here, the circuit court properly found that Mr. Delgado has presented sufficient evidence, 

when viewed in the light most favorable to him, to establish violations ofhis constitutional rights, 

specifically, claims ofexcessive force and deliberate indifference under the Eighth Amendment of 

the United States Constitution. Moreover, the circuit court found that those rights were clearly 

established at the time of the alleged violations. Because genuine disputes of material fact exist, 

the circuit court correctly denied qualified immunity and ordered that the disputed issues of fact 

must go to the jury for resolution. 
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1. 	 Mr. Delgado has presented sufficient evidence, when viewed in the light 
most favorable to him, to make out constitutional violations under the 
Eighth Amendment. 

The first inquiry in determining whether the Petitioners are entitled to qualified immunity 

is whether the facts, considered in a light most favorable to Mr. Delgado, make out constitutional 

violations. See Pearson, 555 U.S. at 232. Here; Mr. Delgado has alleged that the Petitioners 

violated his Eighth Amendment right to be free from cruel and unusual punishment when they 

engaged in the use of excessive force against him, specifically by spraying him with OC spray 

maliciously and without constitutional justification. Mr. Delgado further alleges that the 

Petitioners violated his Eighth Amendment rights by failing to timely and adequately provide 

decontamination following their use of the OC spray, which constituted excessive force and/or 

deliberate indifference. As is set forth below, the circuit court correctly found that Mr. Delgado 

has presented evidence that, when considered in the light most favorable to him, establish the 

Petitioners violated the Constitution. 

a. 	 Mr. Delgado has presented evidence that, when viewed in the light 
most favorable to him, constitute excessive force with regard to the 
Petitioners' use of OC spray against him. 

Mr. Delgado alleges that the Petitioners unnecessarily used OC spray against him in 

retaliation for his comments to them and Nurse Coleman, and was therefore done maliciously and 

sadistically to cause pain. Mr. Delgado further alleges that the Petitioners' failure to promptly 

decontaminate him and to instead prolong his suffering by causing him to sit in OC-soaked 

clothing for approximately one hour while the Petitioners first decontaminated Mr. Delgado's cell 

further constitutes a use of force done maliciously and sadistically to cause pain. 

As the Fourth Circuit has explained, courts analyze an inmate's Eighth Amendment 

excessive force claim under "a sUbjective component and an objective component." Iko v. Shreve, 
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535 F.3d 225, 238 (4th Cir. 2008). Under the subjective component of an inmate's excessive use 

of force claim, ''the core judicial inquiry ... [turns on] whether force was applied in a good-faith 

effort to maintain or restore discipline, or maliciously and sadistically to cause harm." Id. at 239 

(quoting Hudson v. McMillian, 503 U.S. 1, 7 (1992»). If an officer acted with "wantonness in the 

infliction ofpain" during his excessive use of force, the officer has a sufficiently culpable state of 

mind under the SUbjective component ofan Eighth Amendment excessive force claim. Whitley v. 

Albers, 475 U.S. 312,322 (1986). Courts focus on four non-exclusive factors to determine whether 

an officer acted with wantonness in his use of force: 5 

(1) the need for the application of force; (2) the relationship between the need and 
the amount of force that was used; (3) the extent ofany reasonably perceived threat 
that the application of force was intended to quell; and (4) any efforts made to 
temper the severity ofa forceful response. 

Iko, 535 F.3d at 239 (quoting Whitley, 475 U.S. at 321). 

Under the objective component ofan inmate's excessive use offorce claim, the focus turns 

"not on the severity ofany injuries inflicted, but rather on 'the nature of the force,' which must be 

'nontrivial. '" Tedder v. Johnson, 527 F. App'x 269, 272 (4th Cir. 2013) (quoting Wilkins v. 

Gaddy, 559 U.S. 34 (2010)). Indeed, "[t]he use ofexcessive physical force against a prisoner may 

constitute cruel and unusual punishment even when the inmate does not suffer serious injury." 

Wilkins, 559 U.S. at 34 (citing Hudson, 503 U.S. at 4). Rather, the objective inquiry focuses on 

"whether force was applied in a good-faith effort to maintain or restore discipline, or maliciously 

and sadistically to cause harm." Hudson, 503 U.S. at 7. Notably, the objective component of an 

Eighth Amendment excessive use of force claim "is not nearly as demanding" as the subjective 

5 Under the Whitley approach, "the extent of injury suffered" is another factor that "may suggest 
'whether the use of force could plausibly have been thought necessary' in a particular situation.;' 
Hudson, 503 U.S. at 7 (quoting Whitley, 475 U.S. at 321). 
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analysis "because '[w]hen prison officials maliciously and sadistically use force to cause harm, .. 

. contemporary standards of decency always are violated[,] whether or not significant injury is 

evident.'" Boone v. Stallings, 583 F. App'x 174, 176 (4th Cir. 2014) (quoting Wilkins, 559 U.S. 

at 37.) 

Here, Mr. Delgado has presented sufficient evidence upon which a jury could conclude the 

Petitioners acted with a wantonness in their infliction of force against Mr. Delgado when they 

sprayed him with OC spray while he was locked alone in his isolation cell posing no threat to 

anyone. Mr. Delgado presented evidence that the Petitioners were upset with him as a result ofhis 

crude remarks to them and Nurse Coleman.6 It is undisputed that Mr. Delgado was locked alone 

in his isolation cell at the time he made the comments, and there is no allegation that he was 

attempting to kick his door open, attack the officers through the food slot, or otherwise endanger 

the officers, Nurse Coleman, or any other inmates or staff on the Pod. Indeed, it is further 

undisputed that the officers did not spray Mr. Delgado at the time he made the unseemly remarks, 

but rather returned some time later and re-engaged Mr. Delgado. Mr. Delgado testified that when 

the officers returned, he was lying on -his bunk, listening to his headphones. The evidence shows 

there was no disturbance among the other inmates at that time, and that the Pod was quiet. Yet, 

when the Petitioners returned to Mr. Delgado's cell, they told him they were sick of his smart 

mouth and then, without giving him warning or a directive to follow, sprayed him twice with OC 

spray. In considering an officer's subjective intent, comments that indicate a malicious motive are 

6 Notably, while the Officers maintain that Mr. Delgado's remarks to the nurse were threatening in 
nature, the same nurse was subsequently asked to perform a medical evaluation of Mr. Delgado 
after he was sprayed. A reasonable jury could infer that the Officers did not actually believe that 
Mr. Delgado posed a threat to the nurse's safety. 
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relevant. See Orem v. Rephann, 523 F.3d 442,447 (4th Cir. 2008), abrogated on other grounds, 

Estate of Armstrong ex reI. Armstrong v. ViII. of Pinehurst, 810 F.3d 892 (4th Cir. 2016). 

In applying the Whitley factors, it is clear that Mr. Delgado has presented evidence that the 

force used by the Petitioners was subjectively unreasonable. First, there was no need for force to 

he used at all (the first Whitley factor), because Mr. Delgado did not pose any actual threat to the 

safety and security of the Petitioners, staff, other inmates, or the orderly running of the prison at 

the point when he was sprayed. See Whitley, 475 U.S. at 321. Moreover, there was no reasonably 

perceived threat from Mr. Delgado at the time he was sprayed (the third Whitley factor). Id. 

Mr. Delgado further contends that the force was objectively unreasonable, because it was 

inflicted maliciously and sadistically for the purpose of inflicting pain in retaliation for his prior 

verbal exchange with Nurse Coleman and Petitioner McCourt. See Hudson, 503 U.S. at 7. 

Moreover, the force used by the Petitioners was not trivial; Mr. Delgado has presented evidence 

that the effects of MK-9 Phantom OC include coughing, choking, gagging, difficulty breathing, 

vomiting, and delivery of the substance from less than six feet away can cause soft tissue damage. 

The Fourth Circuit has repeatedly found the effects of pepper spray to be non-trivial. See, e.g., 

Tedder, 5'27 Fed. App'x. at 274 ("Tedder's adverse physical reaction to the pepper spray

gagging, breathing difficulty. and vomiting-establishes that the nature of the force Sgt. Johnson 

used against Tedder was nontriviaL") 

Accordingly, Mr. Delgado has presented evidence establishing a constitutional violation 

based on being sprayed with OC spray without justification, in violation ofthe Eighth Amendment. 
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b. 	 Mr. Delgado has presented evidence that, when viewed in the light 
most favorable to him, constitute excessive force and/or deliberate 
indifference with regard to the Petitioners' failure to provide timely 
and meaningful decontamination. 

Under the Eighth Amendment ''the treatment a prisoner receives in prison" is subject to 

scrutiny. Farmer v. Brennan, 511 U.S. 825, 832, 114 S. Ct. 1970, 1976, 128 L. Ed. 2d 811 (1994). 

Among the duties the Eighth Amendment imposes on prison officials is to ensure that reasonable 

measures are taken so that prisoners receive adequate "medical care." Id. To state a claim of 

constitutionally inadequate medical care, a plaintiff must establish acts or omissions harmful 

enough to constitute deliberate indifference to medical needs. See Estelle v. Gamble, 429 U.S. 97, 

106. 97 S. Ct. 285, 292 50 L. Ed. 2d 251 (1976). When prison guards intentionally deny or delay 

access to a prisoner's medical care, a cause of action exists for deliberate indifference that 

constitutes "unnecessary and wanton infliction of pain proscribed by Eighth Amendment." Id. at 

97. 	 Deliberate indifference has been stated as the "equivalent of acting recklessly." Farmer, 511 

U.s. at 826. Put differently, "a prison official may be held liable under the Eighth Amendment .. 

. only if he knows that inmates face a substantial risk of serious harm and disregards that risk by 

failing to take reasonable measures to abate it." Id. at 847. 

In the instant case, considering the evidence in a light most favorable to Mr. Delgado, the 

Petitioners waited more than an hour to take him to the shower, where he was finally able to wash 

the DC spray from his back and buttocks. The Petitioners chose to decontaminate Mr. Delgado's 

cell before taking him to wash the spray from his own body. During that time, Mr. Delgado was 

in significant pain, with his skin burning from the DC spray. The Petitioners were aware that Mr. 

Delgado had been unable to remove the spray from his body for approximately an hour; indeed, 

they ensured that he was unable to remove the chemical agent by turning off the water to his cell, 

then refusing to assist him with undressing in order to be decontaminated in the rec yard, and 
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finally, leaving him to sit in the multi-purpose room while they searched and decontaminated his 

cell. 

Mr. Delgado also presented evidence that the deprivation he suffered was "sufficiently 

serious." Germain v. Metheny, 539 Fed. App'x. 108, 109 (4th Cir. 2013). In the context of 

establishing a deliberate indifference claim, a "sufficiently serious medical need" is one that 

"requires medical treatment." Id. 

The American Correctional Association (ACA) standards require "{i]mmediate medical 

examination and treatment ... in all instances involving the use of a weapon or chemical agent." 

J.A. 315 (American Correctional Association, Standards for Adult Correctional Institutions 4-4203 

(4th ed. 2003)) (emphasis added). This requirement is echoed in West Virginia Division of 

Corrections Policy Directive 313.02, which incorporates ACA standard 4-4203, and which 

requires that inmates who have been subjected to any use of force be provided "immediate medical 

examination and treatment." J.A. 316 (emphasis added). Accordingly, Mr. Delgado has presented 

evidence sufficient to establish a claim ofdeliberate indifference by the Officers in their failure to 

provide meaningful decontamination to Mr. Delgado for approximately an hour after he was 

sprayed. 

Alternatively, Mr. Delgado has also established the Petitioners intentionally refused to 

allow him to decontaminate himself, therefore acting maliciously and sadistically with the intent 

to prolong his suffering. Mr. Delgado testified the Petitioners turned off the water to his cell, 

refused to assist him in obtaining initial decontamination in the rec yard, and then required him to 

sit in ~C-soaked clothing while they decontaminated his cell, instead of allowing him to shower. 

Accordingly, Mr. Delgado has presented sufficient evidence to establish a claim ofexcessive force 
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with regard to the Petitioners' intentional acts prolonging his suffering by denying him timely and 

meaningful decontamination. 

2. 	 The constitutional rights allegedly violated were clearly established at the 
time of the incident. 

Having determined that the evidence presented by Mr. Delgado is sufficient to make out 

violations ofhis constitutional rights, the analysis turns to whether those constitutional rights were 

clearly established at the time of the subject incident. Pearson, 555 U.S. at 232. The requirement 

that the law be clearly established "is not to say that an official action is protected by qualified 

immunity unless the very action in question has previously been held unlawful, but it is to say that 

in light of pre-existing law the unlawfulness must be apparent." Wilson v. Layne, 526 U.S. 603, 

615 (1999). Thus, as the Fourth Circuit Court ofAppeals has held: 

[T]here is no requirement that the "exact right allegedly violated" be previously 
"specifically recognized by a court" in order for it be held "'clearly established' for 
qualified immunity purposes." Rather, "'[c]learly established' in this context 
includes not only specifically adjudicated rights but those manifestly included 
within more general applications of the core constitutional principle invoked." 

Buonocorev. Harris, 65 F.3d 347,356-57 (4th Cir. 1995) (internal citations omitted). Importantly, 

"in determining whether a right is 'clearly established' a court examines the facts alleged by the 

plaintiff, not those asserted by the defendant." Id. at 357 (citing Mitchell v. Forsyth, 472 U.S. 511, 

526 (1985)) (emphasis in original). Here, the circuit court again correctly determined that the 

evidence presented by Mr. Delgado created a triable issue whether the Petitioners' conduct violates 

clearly established constitutional rights at the time of the incident. 

a. 	 Pre-existing law clearly prohibits correctional officers from using 
pepper spray on inmates who do not pose a threat; it is likewise 
prohibited when used for the sole purpose of inflicting pain. 

At the time of the incident alleged in this case, the law was clearly established that an 

officer's use of OC spray on an inmate when the inmate is not engaged in aggression or active 
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resistance can constitute excessive force. In 2001, the Tenth Circuit Court of Appeals held that 

"pepper spray is an instrument with which prison officers wield their authority, or force, and thus 

its use implicates the excessive use of force." DeSpain v. Uphoff. 264 F.3d 965, 978 (10th Cir. 

2001). Thereafter, in 2002, the Eighth Circuit Court of Appeals denied qualified immunity to a 

correctional officer who was alleged to have sprayed an inmate with pepper spray on the basis 

that: 

[T]he evidence does not show an objective need for the force which was used 
because [the inmate] had not jeopardized any person's safety or threatened prison 
security.... The law recognizes that order and discipline are important in running 
a correctional institution, but that does not authorize the arbitrary use of force ... 
nor does it justify punitive use of force on difficult inmates not posing a real threat 
to other persons or raising security concerns. 

Treats v. Morgan, 308 F.3d 868, 872 (8th Cir. 2002). 

Likewise, the Fourth Circuit Court ofAppeals has also directly addressed this issue. In Iko 

v. Shreve, an inmate died following an incident in which excessive amounts ofpepper spray were 

deployed by officers into his solitary cell. 535 F.3d at 233. The district court denied qualified 

immunity to the correctional officers on the excessive force claim, and the officers appealed. Id. 

at 230. The Fourth Circuit Court ofAppeals held that it is a "violation of the Eighth Amendment 

for ppson officials to use mace, tear gas, or other chemical agents in quantities greater than 

necessary or for the sole purpose of infliction ofpain." Iko, 535 F.3d at 240. 

In a case with similar underlying allegations, a district court in the Northern District of 

Ohio denied qualified immunity to a police officer after finding evidence in the record that the 

officer used pepper spray "to gratify personal resentment against [Plaintiff] based on [Plaintiffs] 

heckling and name calling, and thus [was] acting maliciously." Kaylor v. Rankin, 356 F. Supp. 

2d 839, 854 (N.D. Ohio 2005). Here, Mr. Delgado testified that he made inflammatory comments 

to Nurse Coleman and the Petitioners, and that the Petitioners stated that they were fed up with his 
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attitude when they sprayed him with pepper spray. While Mr. Delgado's comments may well have 

been unseemly, the Constitution prohibits correctional officers from using physical force against 

an inmate for making unseemly comments when that inmate poses no threat. Thus, as with the 

officer in Kaylor, Mr. Delgado has presented evidence from which a reasonable jury could 

conclude that the Petitioners were acting to gratify personal resentment against Mr. Delgado when 

they used otherwise unnecessary force against him. 

Notably, in a recent, factually similar case arising out of an incident in the Quilliams Units 

at MOCC, Judge Copenhaver in the Southern District of West Virginia denied qualified immunity 

to officer defendants who had sprayed an inmate while he was locked alone in his isolation cell. 

Douty, 2016 WL 3349325, at *2 (S.D.W. Va. June 15, 2016), adopting and incorporating the 

Magistrate Judge's Proposed Findings and Recommendations, Dkt. No. 201 at 21-34, lA. 263. In 

that case, the correctional officers alleged that they sprayed the inmate because he was yelling 

obscenities and disturbing the pod. Id., lA. 272-74. Judge Copenhaver denied qualified 

immunity, finding that the alleged constitutional violation was clearly established, and that 

material disputes of fact existed over whether the pepper spray was used for legitimate security 

purposes or maliciously and sadistically for the purpose of inflicting pain. Douty, 2016 WL 

3349325, at *2. The case ultimately went to trial and ajury found two of the correctional officers 

liable for the use of excessive force based on spraying Inmate Douty with ~C, and held Warden 

Ballard liable for supervisory liability. See Douty v. Rubenstein, Civ. Action No. 2:13-cv-32832 

(S.D.W. Va. July 24,2017), Dkt. No. 267 (proposed judgment order; entry oforder pending). 

Without a doubt, the alleged constitutional violation, i.e. the use of excessive force as a 

result ofspraying Mr. Delgado while he was locked alone in his cell and posing no threat to anyone, 

was clearly established at the time of the incident. While an issue of fact may exist as to whether 
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Mr. Delgado's comments were threatening the safety and security ofthe facility, the circuit court 

correctly held that the established law at the time of the incident clearly prohibits correctional 

officers from using pepper spray on inmates when no objective need for force was necessary. 

b. 	 Pre-existing law clearly prohibits correctional officers from failing 
and/or refusing to provide meaningful decontamination to inmates 
after subjecting them to chemical agents. 

Similarly, the law at the time of the subject incident was also well established with regard 

to the need to timely and adequately decontaminate an inmate following the use ofchemical agents. 

Here, Mr. Delgado presented evidence that the Petitioners turned off the water to his cell, told him 

that the purpose was to prevent him from decontaminating himself, and then intentionally denied 

him the ability to wash the DC spray off his body for approximately an hour thereafter. The 

Petitioners, on the other hand, assert that Mr. Delgado refused decontamination when it was 

offered. While a dispute of fact exists for the jury, considering these facts in a light most favorable 

to Mr. Delgado, the Petitioners' acts violate clearly established law at the time of the incident. 

The Eighth Circuit Court of Appeals has addressed this issue on several occasions. In 

2001, the appellate court affirmed a verdict in favor of an inmate who was pepper sprayed and 

then denied medical care and decontamination. See Foulk v. Charrier, 262 F.3d 687,692, 701-02 

(8th Cir. 2001). Similarly to the instant case, in Foulk, after being sprayed with pepper spray, the 

inmate was placed into a solitary confinement cell with no running water and, thus, could not 

decontaminate himself. Id. at 692. Likewise, in a 2008 case, the Eighth Circuit Court of Appeals 

upheld an Eighth Amendment violation where a prisoner was barred from showering or changing 

clothes after being pepper sprayed, even though he did have access to sink water in his cell. Walker 

v. Bowersox, 526 F.3d. 1186, 1189 (8th Cir. 2008). 
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In Norton v. City of Marietta, 432 F.3d 1145 (lOth Cir. 2005), the Tenth Circuit Court of 

Appeals denied qualified immunity on an Eighth Amendment claim where an officer pepper 

sprayed a detainee and then ignored the detainee's pleas for assistance, other than "toss[ing] some 

water in his eyes." Id. at 1153-54. In reaching a decision in that case, the Tenth Circuit noted that 

"[ w ]hether defendants' use of the spray was objectively harmful enough to violate plaintiff s 

Eighth Amendment rights turns in part on how long plaintiff was sprayed and whether he was 

adequately irrigated afterwards or left to suffer unnecessarily." Id. at 1154. 

The circuit court therefore correctly ruled that Mr. Delgado's constitutional right to receive 

timely decontamination was well established at the time of the incident. While there is a dispute 

of fact, the alleged violation was clearly established, and the circuit court properly denied qualified 

immunity on this basis. 

3. 	 Genuine issues of material fact require that the case be submitted to the 
jury. 

When the constitutional rights allegedly violated were clearly established at the time of the 

incident, issues of fact concerning whether the correctional officers engaged in conduct 

constituting such violations must be reserved for the jury. See Willingham, 412 F.3d at 559. "[I]n 

determining whether a right is 'clearly established' a court examines the facts alleged by the 

plaintiff, not those asserted by the defendant." Buonocore, 65 F.3d at 357 (citing Mitchell. 472 

U.S. at 526) (emphasis in original). As the circuit court found in the instant case, genuine issues 

of material fact exist as to whether the Petitioners subjected Mr. Delgado to excessive force and 

were deliberately indifferent to his serious medical needs. 

Here, Mr. Delgado contends that he engaged in a verbal back and forth with Nurse Coleman 

and Petitioner McCourt. After his initial verbal exchange with Nurse Coleman and Petitioner 

McCourt, Mr. Delgado was lying on his bed, listening to music when the Petitioners returned to 
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the Pod and re-engaged with Mr. Delgado. The Petitioners contend that other inmates on the Pod 

were agitated and yelling. Mr. Delgado, however, testified that the other inmates were quiet that 

evening and there was no Pod-wide disturbance. Furthermore, the Petitioners assert that Mr. 

Delgado was given several verbal commands to calm down and stop creating a disturbance before 

he was sprayed. Mr. Delgado denies being given any specific directives, and testified the' 

Petitioners told him he was sprayed in retaliation for his "smart mouth." Accordingly, because 

there is clearly a dispute offact with regard to the circumstances under which the use of force took 

place, a genuine issue ofmaterial fact exists as to whether the Petitioners used force for a legitimate 

purpose or in retaliation for comments Mr. Delgado made to the officers and Nurse Coleman. 

Mr. Delgado has further presented evidence that the Petitioners intentionally refused to 

provide him with timely, meaningful decontamination following the use of DC spray. The 

undisputed evidence shows that the Petitioners turned off the water to Mr. Delgado's cell after 

spraying him, and Mr. Delgado has testified that when they did so, the Petitioners told him that 

they were doing it to prevent him from washing the spray from his body, a fact that would show 

malicious intent. Mr. Delgado further testified that he requested decontamination immediately, 

but that the Officers would not assist him in removing his clothing, and refused to undue his 

handcuffs, which resulted in Mr. Delgado being unable to remove his own clothes. As a result, 

Mr. Delgado could not avail himself of decontamination. The Officers, on the other hand, stated 

in their reports that Mr. Delgado simply refused decontamination. It is not disputed that Mr. 

Delgado was forced to wear his clothes that were drenched in OC for over an hour, while he waited 

for the Officers to finish cleaning his cell. While disputes exist as to whether Mr. Delgado was 

offered decontamination, and whether Mr. Delgado refused decontamination when offered, those 

disputes should be resolved by the trier of fact. 
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Accordingly, Mr. Delgado has presented sufficient evidence upon which the jury could 

conclude that the Petitioners violated his clearly established constitutional rights, and therefore, 

Petitioners are not entitled to qualified immunity on either claim. See, e.g., Pearson, 555 U.S. at 

232; Willingham, 412 F.3d at 559; Buonocore, 65 F.3d at 359 ("Unlike the determination of 

whether a right is clearly established, which is a question of law, ... the determination of what an 

ofticer did may require the resolution ofdisputed factual allegations by the trier offact:'). Because 

facts are clearly in dispute in this matter, the circuit court properly denied summary judgment 

based on qualified immunity and ruled that the fact issues in dispute must be reserved for decision 

by the jury. This order should be affirmed. 

C. 	 The Circuit Court Did Not Err in Entering a Detailed Written Order Making 
Findings of Fact and Conclusions of Law Denying Qualified Immunity. 

The Petitioners finally argue that the circuit court erred by failing to make the requisite 

findings of fact and conclusions of law with regard to its denial of qualified immunity. This 

argument is perplexing given that the circuit court entered a seventeen-page written order on March 

6, 2017, setting forth a lengthy recitation of the evidence in the light most favorable to the non

moving party, the legal standard for qualified immunity and summary judgment, and finding that 

genuine issues ofmaterial fact exist which preclude granting summary judgment at this stage. J.A. 

475. Petitioners object to this order on two grounds: first, that not everything contained in the 

order was explicitly stated on the record during the hearing, and second, that the order was prepared 

by counsel for Mr. Delgado. Because neither argument forms a legitimate basis to reverse the 

circuit court, the order below should be affirmed. 

1. The circuit court's written order is controlling. 

"It is a paramount principle ofjurisprudence that a court speaks only through its orders." 

Legg v. Felinton, 219 W. Va. 478, 483, 637 S.E.2d 576, 581 (2006). Here, the Petitioners 
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completely discredit the circuit court's findings offact and conclusions oflaw contained within its 

order, and assert that the circuit court failed to adequately address qualified immunity because it 

was not fully fleshed out during the hearing on the motion. 

To begin, Mr. Delgado disputes Petitioners' assertion that the circuit court failed to address 

qualified immunity at the hearing on the motion for summary judgment, given that the circuit court 

plainly discussed the arguments for qualified immunity with counsel for Petitioners, making clear 

that it understood the issues being raised. J.A. 357. Nevertheless, what was argued at the hearing, 

and the court's rulings from the bench, are irrelevant, given the circuit court's subsequent written 

order. As this Court has repeatedly held, "where a circuit court's written order conflicts with its 

oral statement, the written order controls." l&gg, 219 W.Va. at 483, 637 S.E.2d at 581 (citing 

State v. White, 188 W. Va. 534, 536 n.2, 425 S.E.2d 210,212 n.2 (1992). 

In this case, the circuit court entered a lengthy written order providing findings of fact and 

conclusions of law on the issue of qualified immunity. It has provided a written record of its 

decision and the basis therefore, from which this Court can review its decision and determine if 

errors were made. As this Court has previously explained, 

[a]ppellate courts, on review, rely heavily on the trial judge's order; the order is 
extremely important. The order often assists appellate courts in understanding what 
the trial court did and why, and good orders often rebut allegations made by 
appealing parties in briefs and arguments. If the lower tribunal is interested in 
having its decision affirmed, then the lower court should assist the appellate courts 
by providing comprehensive, well-reasoned orders. Submission of a 
comprehensive order assists an appellate court in finding a way to affirm the lower 
court's order. 

P.T.P., IV by P.T.P, III v. Board of Educ. of the County of Jefferson, 200 W. Va. 61, 65, 488 

S.E.2d 61, 65 (1997). Here, the trial court has done exactly what this Court asks. It has entered a 

comprehensive, well-reasoned order, setting forth the facts it relies upon and the legal standards 
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on which it based its decisions. There is simply no basis for Petitioners to assert that the circuit 

court has failed to provide a reviewable basis for its decision on qualified immunity. 

2. 	 The circuit court did not err in entering an order prepared by counsel for 
Mr. Delgado. 

Petitioners further object to the order having been prepared by counsel for Mr. Delgado. 

As this Court is aware, however, it is standard practice in the circuit courts of West Virginia for 

counsel for the prevailing party to prepare orders. This Court has condoned that practice, ruling 

that when an order entered by a circuit court is one that has been prepared by a party, this Court 

will only disturb the circuit court's order if the findings of fact and conclusion of law are clearly 

erroneous. Kalwar v. Liberty Mut. Ins. Co., 203 W.Va. 2, 7, 506 S.E.2d 39, 44 (1998). 

Notably, the practice ofdirecting counsel for a party to prepare an order for a circuit court 

is explicitly condoned in the West Virginia Trial Court Rules in Rule 24, which governs the 

"Preparation and Submission of Orders." Specifically, Rule 24 presumes that circuit courts will 

direct counsel to submit proposed orders, and the entirety of the rule governs the procedure for 

submission of those orders: the time frame, the requirement to circulate and attempt to obtain the 

signature of opposing counsel, etc. See W. Va. T.C.R. 24. In the instant case, the circuit court 

directed counsel for Mr. Delgado to prepare a proposed order and circulate to opposing counsel. 

Counsel for Mr. Delgado did so within the requisite timeframe, but counsel for the Petitioners 

requested that submission of the proposed order be postponed until a transcript of the hearing on 

the motion for summary judgment could be obtained. In a good faith effort to work cooperatively 

with counsel for the Petitioners, and having communicated such plans with the circuit court, 

counsel for Mr. Delgado refrained from submitting the proposed order until counsel for the 

Petitioners made clear that they would not sign the proposed order. Thereafter, counsel for Mr. 
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Delgado submitted the proposed order to the circuit court, the Petitioners submitted objections, 

and the circuit court entered the order over those objections on March 6, 2017. 

Petitioners broadly assert that the circuit court erred in entering the proposed order, because 

it allegedly contained inaccuracies. Pet'rs' Br. 22. Notably, while complaining generally about 

such inaccuracies, Petitioners cannot point to a single instance ofinaccuracy in the Order. Rather, 

Petitioners take issue with the fact that the circuit court's recitation of the facts is based on the 

allegations of Mr. Delgado. As previously discussed, however, the circuit court is required to 

review the application ofqualified immunity from the standpoint of the allegations ofthe plaintiff, 

Mr. Delgado. Accordingly, such factual recitation does not constitute error. 

Moreover, the circuit court is additionally required to view the facts in the light most 

favorable to the non-moving party at the motion for summary judgment stage. To this end, the 

circuit court explained in its order: 

The following findings of fact are set forth viewing the record in the light most 
favorable to the non-moving party, Mr. Delgado, as required for a ruling on a 
motion for summary judgment. See, e.g., Scott v. Harris, 550 U.S. 372, 377 (2007) 
("[C]ourts are required to view the facts and draw reasonable inferences in the light 
most favorable to the party opposing the summary judgment motion. In qualified 
immunity cases, this usually means adopting ... the plaintiff's version of the 
facts."). 

J.A. 475-76 (emphasis added). Accordingly, Petitioners' complaints that "the findings of fact 

adopted by the Court ... do not set forth any ofthe factual contentions set forth by Petitioners ... ," 

Pet. Br. at 22,7 do not constitute reversible error in this matter. 

7 Moreover, in its order, the circuit court clearly acknowledges the factual allegations being made 

by the Petitioners, in finding that issues offact are in dispute. For example, the circuit court relates, 


[t]he Officer Defendants contend that Plaintiff was 'highly agitated, yelling and 

cursing at [the officers] and refusing to comply with direct orders to stop' when he 

was sprayed with Oc. Plaintiff, on the other hand, presents evidence that after his 

initial verbal exchange with Nurse Coleman, he lay down on his bed and listened 

to music, and that the Pod was quiet. The Officer Defendants assert that Plaintiff 
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In sum, while an order may be drafted by counsel for a party, once that order is signed by 

the circuit court, the order becomes the order of the court. Kalwar, 203 W. Va. at 7,506 S.E.2d at 

44. A court may alter the language of proposed order if appropriate, but is under no requirement 

to do so, where the language as submitted meets the reasoning of the circuit court. Id. This court 

will only reverse an order drafted by counsel for a party and signed by a court where the order 

contains clear error in its findings of fact and conclusions of law, just as this Court would do with 

any order entered by a circuit court. Petitioners' alleged error on this ground is of no merit. 

For these reasons, the circuit court did not err in entering its detailed order setting forth its 

findings of fact and conclusions of law, and the order should be affirmed in its entirety on appeal. 

CONCLUSION 

For the reasons set forth herein, Respondent Delgado respectfully requests that this Court 

affirm the circuit court's March 6, 2017, order denying the Petitioners' motion for summary 

judgment based on qualified immunity. 

Respectfully submitted, 
Miguel Angel Delgado, 
By counsel, 

~.",. L.,tv.:..-~~'bU." \1:1',.'1>
LY'C. Milnes (State Bar ID No. ~ v..,Jt.. ~ 
Mountain State Justice, Inc. 
215 S. Third St., Ste. 901 
Clarksburg, West Virginia 26301 
Telephone: 304-326-0188 

was given 'several loud repetitive verbal commands' before being sprayed. Plaintiff 
denies being given any specific directives, and contends that he was sprayed solely 
in retaliation for his rude and inappropriate comments, as he was not engaged in 
any activity that would necessitate a use of force at the time he was sprayed. 

lA. 482. Thus, far from ignoring the Petitioners' evidence, the circuit court clearly understood 
the proffered evidence and recognized that it differs in material ways from the evidence offered 
by Mr. Delgado. 
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